This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


at|http  :  //books  .  google  .  com/ 


r 


^         .     .  "*• 


r 


I 


REPORTS 


CASES 


ARGUED    AND    DETERMINED 


VR  TH£ 


<£nglist)  Courts  of  (ffliantcrj}. 


NOTES  AND  REFERENCES 


TO  XSaUBS  AND  iJKMCAN  DKtasOSB, 


By  E.  fitch  smith, 

C0UX8ELLQR   At   tJlV. 


VOL.  XT. 


coSTArsisG  n  auss.  t  iSYLSE,  and  llotd  &  goold. 


NEW   YORK: 

BANKS,  GOULD  t  CO.,    1*4   NASSAU  STREBT. 

ALBANY ; 

GOULD,  BANE3  A  CO,  473  BROADWAY, 


18  5  4. 


Eotered  aeoordmg  to  the  Act  of  Congrt^sB  in  the  je^  one  thousand  eight  hundred 

ftnd  fiftj-four,  hy 
BANKS,    GOULD    &    CO.,  " 

in  tho  Clerk's  Officej  in  the  District  Court  of  tho  United  Statea  fbr  th©  SoQthem 
Di^rictofNewTork. 


Baxks,  Gould  i  Co.^  Law  Printers,  144  Nassau  street 
Thos.  B.  Smith,  St<?reotvx>er,  216  William  street 


i 


REPORTS  OF  CASES 


ARQUED  AND  DETERMINED 


or  TBM 


HIGH  COURT  OF  CHANCERY, 


•   DURING  THE  TIME  OP 


LORD  CHANCELLOR  BROUGHAM. 


Bt  JAMES  RUSSELL  and  J. 

BA&RISTEB8  AT 


y.  ymjm,  E8<^, 


VOL.  II. 

1881.— 1  k  2  WILL.  IV. 


NEW    YORK: 

BANKS,  GOULD  k  CO.,  144  NASSAU  STREET. 

ALBANY: 

GOULD,  BANKS  &  CO.,  475  BROADWAY. 


1854. 


;f. 


I 


.:»  * 


L  1345 
APR  7     1930 


-t 


Lord  Brougham, 
Sir  John  Leach, 

Sir  Lancelot  Shadwell, 

Sir  Thomas  Denman,    • 

Sir  William  Horne, 


Lord  High  Chancellor. 

Master  of  the  BoUa. 

Vice' Chancellor. 

Attorney-  General. 

Solicitor-General 


TABLE 


or  TBB 


CASES   REPORTED 


m  mm  tolumk. 


Adamaon  v.  Evitt,          .        .        *  66 

Alezander  v.  Mollins,  ,.  .  66S 
Atezander  y.  The  Dukeof'Wellbg^ 

ton, 215 

Allen,  Booker  y.  .  .  .  270 
Amphlett  y.  Parke,  .  .221 
Arcdibishop  of  Yoric,  Attomej-Gen- 

eraly. 4^1 

Attomej-General  y.  Archbishop  of 

York, 461 

y.Orote,  .        .  699 

^  Monkton  y.         .  147 

y.  Sibtborp,      .  107 

^ y.  SmytbiMy         .  717 


B 


Badkhoufle,  Read  y.       .       .  .    546 

Barlow,  Dell  y 686 

Bamsdale  y.  Lowe,        .        .  .    142 

Bartleman  y.  Morchiaon,    .        .  136 

Barton  y.  Tatteraall,       .       .  .641 

Batiiue,  Dayis  y.        .       •        .  6 

Beckett,  Kendall  y.        »       •  .88 

Beechey,  Qoblet  y.     .        .        .  624 
Blount,  Browne  y.         ...      83 

Booker  y.  Allen,         ...  270 

Bowles,  Oaryer  y.  .       .       .  .301 

Boys  y.  Williams,       .       %        •  689 

Brandling,  Ogle  y. .       «       .  ,688 

Brifltow,  Monypenny  y.      •        .  117 

Broadwood,  Tubbs  y.     .        »  ,    487 

Brook  y.  Smith, .       .       »       •  73 


Broom,  Page  y.      .       .       .       .241 
Brown  y.  Bloon^        ...  83 

Brown  y.  Pocock,  ....    210 


Qadwallader,  Hanrott  v.  .  •  64ft 
Campbell  y.  Harding^  .  .  390 
Gaidon,  Pearson  y.  •  *  •  606 
GiBffyer,  Bowles  y.  .  .  .  801 
Catharine  Hall,  in  the  matter  o(  .  £90 
Chapman  y.  Tennant,  •  .  74 
Cleggy.  Clegft  ....  670 
Clatterbuck  y.  Edward^  .  .  67  T 
Cochrane  y.  Cochrane,  .  .  .  684 
Cockbnm,  Kidney  y.  .  .  .  167 
Collard  y.  Hare,  ....  676 
CoUinson  y.  Pater,  .  .  .  344 
Coyentry,  Lord,  Sheffield  y.  .  .  317 
Conliff  y.  The  Manchester  and  Bol- 
ton Canal  Company,        .  ^  .  480 


Dayies,  Ridiards,  y.       .        .        .  347 

Dayis  y.  Battine,        ...  76 

Decaix,  McCarthy  y.       .        .        .  614 

Deerhurst  y.  The  Duke  of  St.  Albans  702 

Dell  y.  Barlow,      ....  686 

Deyaynes  y.  Noble,    •        •        .  406 

Donne  y.  Hart,      ....  360 

Dowling  y.  Tyrrell,     ...  343 

Dunk  y.  Fenner,    ....  667 

Doiant  y.  Moore,       .       .       «  83 


TABLE 


OV  TBB 


CASES   REPORTED 


m  raOS  TOLUMK. 


Adamacm  v.  Eritt,         .        .        -  66 

Alezandfir  v.  Mulllna,  4  56S 
Alexander  v.  The  Dukeof'Wellbg^ 

ton, 35 

Allen,  Booker  v.  .  .  .  2*70 
Amphlett  v.  Parke,  .  .  .221 
Archbishop  of  York,  Attomey-Gren- 

etaly 461 

Attomej-General  y.  Archbishop  of 

York, 461 

v.Grote,  .        .  699 

f  Monkton  ▼.         .  147 

V.  Sibthorp,      .  107 

-^ V.  SmytUM^        .  717 


B 


Badkhonfle,  Read  v.       .  .       .    546 

Barlow,  Dell  ▼.  .        .  .        .        686 

Baraadale  v,  Lowe,        .  .        .    142 

Bartleman  ▼.  Mnrchiaon,  .        .        136 

Barton  y.  Tattersall,       .  .        .641 

BatUue,  Dayis  y.        .  »       .           6 

Beckett,  Kendall  y.        ,  .        .      88 

Beechey,  Goblet  V.  .  .  .  624 
Blount,  Browne  y.  ...  83 
Booker  y.  Allen,         ...        270 

Bowles,  Caryer  y.  .        .  .        .301 

Bojrs  y.  Williams,       .  »        .        669 

BrandHng,  Ogle  y. .        .  .       .688 

Brifltow,  Monypenny  y.  •       .        117 

Broadwood,  Tubbs  y.     .  »       .    487 

Brook  y.  Smith, .       .  *       .         73 


Broom,  Page  y.      .       .       •       .241 
Brown  y.  Bbon^        .        »       •  83 

Brown  y.  Pocock,  ....    210 


Oidwallader,  HanroU  V.  .  •  64ft 
Campbell  y.  Harding^  .  .  390 
Caidon,  Pearson  y.  •  •  •  606 
Garyer,  Bowles  y.  .  301 
Catharine  Hall,  in  the  matter  oC  .  690 
Chapman  y.  Tennant,  •  .  74 
Clegg  y.  Clegg^  ....  670 
Chitterbuck  y.  EdwardSi  .  .  67T 
Cochrane  y.  Cochrane,  .  .  .  684 
Cockbnm,  Kidney  y.  .  .  .  167 
CoUard  y.  Hare,  ....  676 
CoUinson  y.  Pater,  .  .  .  344 
Coyentry,  Lord,  Sheffield  y.  .  •  317 
Cunliffy.  The  Manchester  and  Bol- 
ton Canal  Company,        .  ^  .  480 


Dayies,  Richards,  y.       .        .        .  347 

Dayis  y.  Battme,        ...  76 

Decaix,  McCarthy  y.       .        .        .  614 

Deerhursty.  The  Duke  of  St  Albans  702 

Dell  y.  Barlow,      ....  686 

Deyaynes  y.  Noble,    •        •        •  496 

Donne  y.  Hart,      ....  360 

Dowling  y.  Tyrrell,     .        .        .  343 

Dunk  y.  Fenner,    ....  657 

Darant  y.  Moore^       ...  83 


VIU 


TABLE  OF  CASES  REPORTED. 


B 

EdwardBy  Qatterbuck  v. 

^,  Gronow  v. 

Evitt)  Adamaon  y. 


Fenner,  Dank  v.    • 
— —  V.  Taylor, 
Ferard,  Lepine  y.   . 
Fitzgerald  y.  Stewart^ 
Fradella  y.  WeUer, 


Qtamid  y.  Lord  Lauderdale, 
Gibbon,  Peake  y. 
Gill  y.  Shelley,       . 
Goblet  y.  Beechey,     . 
Godfrey  y.  Littel,  . 
Graham,  Macartney  y. 
Grand  Junction  Water-works 

pany,  Ware  y.    . 
Green  y.  Jackson, 

,  Wright  y. 

Gronow  y.  Edwards,  . 
Grote^  Attorney  General  y. 


Corn- 


Hall,  Stanton  y.     . 
Handfield  y.  Wildes,  . 
Hanrott  y.  Cadwallader^ 
Harding,  Campbell,  y. 
Hare,  &Uard  y.     . 
Hart,  Donne  y.  . 
Haryey,  Lloyd  y.  . 
Hood  y.  Wilson, 
Hopkins  y.  Myall, . 


Inge,  expairUf 
Jrr'm  y.  Ironmonger, 


Jackson,  Green  y. 
Jones  y.  Salter, 
Jonea^  Simson  y. 


Kendall  y.  Beckett 
Kidney  y.  Goc^bum,  . 


lAke,  lyier  t. 


571 

102 

66 


55t 
190 
378 
457 
247 


451 
354 
336 
624 
630 
353 

470 
238 
93 
102 
699 


175 
91 
645 
890 
675 
360 
810 
687 
86 


590 
531 


238 
208 
365 


88 
167 


183 


Lansley,  M^for  y. 
Lauderdale,  Lord,  Ganrazd  y. 
Lepiney.  Ferard, 
littel,  Godfrey  y.  . 
Lloyd  y.  Haryey, 
Lowe^  Bamsdale  y. 


Macartney  y.  Graham,  . 
Major  y.  Lansley, 
Mak»hn  y.  Taylor, 
Manchester  and  Bolton  Canal  Com- 
pany, Cunliff  y. 
Martin  y.  Martin,  . 
Martin's  Case,    . 
Maule,  Weayer  y. . 
McCarthy  y.  Decaix, 
Miles  y.  Langley,  . 
Monkton  y.  Attomey-Gkmeral, 
Monypenny  y.  Bristow,  . 
Moore^  Durant  y. 
Moyle  y.  Moyle,     . 
MulUna,  Alexander  y. 
Murchison,  Bartleman  y. 
Myall,  Hopkins  y. 

N 

Nethersole,  Smith  y. 
Noble,  Deyaynes  y.    . 


Ogle  y.  Brandling, . 


Page  y.  Broom, 
Paxke,  Amphlett  y.    . 
Pater,  Collmaon  y. 
Peake  y.  Gibbon, 
Pearson  y.  Cardon, 
Phillips  y.  Worth,       . 
Piggott,  in  the  matter  of 
Pooock,  Brown  y. 

B 


Rtoe,  Weall  y. 
BicfaiBrds  y.  Dayiefl^    . 
Read  y.  Backhouse^ 
Robins^  In  the  matter  of 

8 


Salter,  Jones  y. 
Salway  y.  Salway, 
Sheffield  y.  Lord  Coyentry, 
Shelley,  Gill  y.   . 
Shewen  y.  Yanderhorst, 


856 
451 
378 
630 
310 
142 


353 
355 
416 

490 
507 
674 

97 
614 
626 
147 
117 

33 
710 
568 
136 

86 


450 
495 


688 


214 
221 
344 
354 
606 
638 
683 
210 


251 
347 
546 
449 


208 
215 

317 
336 

75 


TABLE  OP  CASKS  REPORTEa 


Sibthorp,  Attorney-Geiieral  y.    . 

lOT 

SimBon  y.  Jonea^    .... 

365 

Smith,  Brook  y. 

73 

y.Nethenole,      . 

450 

Smythie^  Attorney-General  y.    . 

117 

St  Albans,  Dake  o^  Lord  Deerhurst 

V. 

702 

St  John's  College,  in  the  matter  of 

603 

Stanton  y.  Hall,     .        .        .        . 

175 

Stewart,  ^tzgeraldy. 

T 
Tatham  y.  Wright, 

467 

1 

Tfeittersall,  Barton  y.  . 

541 

Taylor,  Fenner  y.          ... 

190 

416 

Tennant^  Chapman  y.    . 

74 

TnbbB  y.  Broadwood, . 

•487 

Tyler  y.  Lake,        .        .        .        . 

1«3 

T^U,  Dowlingy.     . 

343 

Yanderhorst|  Shewen  y. 


75 


Walker,  Woodmeston  y. 
Walsh  y.  Wallinger,   . 
Ware  y.  Grand  Junction  Water- 
works Company, 
Weall  V.  Rice,    . 
Weayer  v.  Maale, . 
Weller,  Fradella  y.     . 
Wellesley's  Case,    . 
Wellington,  Duke  of^  Alexander  y. 
Wildes,  Handfield  y.  . 
Williams,  Boys  y.  . 
Wilson,  Hood  y. 
Woodmeston  y.  Walker,        , 
Worth,  Phillips  y.      . 
Wright  y.  Green,   . 
^1  Tatham  y.     . 


York,    Archbishop   o(    Attorney- 
General  V. ,        .        . 


197 

78 

470 
251 

97 
247 
639 

35 

91 
689 
687 
197 
638 

93 
1 


461 


REPORTS  OF  CASES 

ARGUED  AND  DETERMINED 

HIGH  COURT  OF  CHANCERY. 


Tatham  r.  Wright. 

1830:  18th  November.    1831 :  29th  and  30th  April,  11th  May,  25th  Noyember 

A  motion  for  a  new  trial  of  two  iasaea,  was  made  upon  three  gronnda :  Ist  The  al- 
leged improper  summing  up  of  the  Judge ;  2d.  Because  the  weight  of  evidence 
was  against  the  verdict;  and  3d.  Because  only  one  of  the  attesting  witnesses  was 
examined  at  the  trial.  The  motion  was  reftased  on  the  ground  that,  upon  the  evi* 
denoe  alone,  without  regard  to  the  summing  up  of  the  judge,  the  court  would  not 
have  been  satisfied  if  the  Jury  had  given  a  different  verdict ;  and  because  the  two 
attesting  witnesses,  who  were  not  examined,  were  present  in  court  on  the  trial  of 
the  issue,  and  tendered  to  the  par^  moving  ibr  a  new  trial,  who  declined  to  ex- 
amine them. 

SemJbl^  the  rule  is  not  universal,  that,  on  the  trial  of  an  issue  deviioioii  vd  non^  all 
the  attesting  witnesses  must  be  examined  at  law. 

SenMe^  that  rule  does  not  apply  where  the  bill  is  filed  by  the  heir  at  law  to  restrain 
the  devisee  fix>m  setting  up  a  legal  estate  as  a  bar  to  the  ejectment 

The  bill  was  filed  by  the  heir  at  law  of  John  Marsden,  against 
the  persons  who  took  interests  under  a  will  of  John  Marsden, 
dated  the  14th  of  June,  1822,  and  a  codicil  to  it  dated  the  2Sd  of 
February,  1826.  The  case  stated  by  the  plaintiff  was,  that  the 
testator  had  been,  from  his  youth  upwards,  weak,  childish,  and 
incapable  of  transacting  business ;  that  for  more  than  twenty 
years  before  his  death,  he  had  been  entirely  under  the  control  of 
his  agent  and  steward,  the  defendant  George  Wright ;  that 
♦the  will  and  codicil  had  been  prepared  by  Wright's  direc-  [*2] 
tion ;  and  that  Marsden,  without  comprehending  the  provi- 
dons  of  these  instruments,  which  were  extremely  complex  and 
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artificial,  executed  them  tinder  Wright's  control  and  influence. 
The  prayer  was,  that  the  will  might  be  declared  to  have  been 
obtained  by  fraud  and  undue  influence,  and  to  be  void. 

The  bill  also  alleged  that  the  legal  estate  in  Marsden's,  free- 
holds was  outstanding,  and  prayed  that  the  defendants  might  be 
restrained  frx)m  setting  up  any  outstanding  legal  estate  as  a  de- 
fence to  an  action  at  law  which  the  plaintiJBT  might  commence. 
The  defendants,  by  their  answer,  stated  that  a  considerable  part 
of  the  freeholds  was  vested  in  mortgagees,  but  they  could  not  frir- 
ther  set  forth  whether  the  legal  estate  of  any  part  of  the  testa- 
tor's lands  was  outstanding. 

Many  witnesses  were  examined  in  the  cause,  both  on  the  part 
of  the  plaintiff  and  on  the  part  of  the  defendants.  Among  those 
who  were  examined  for  the  defendants  were  Mr.  Bleasdale, 
the  Sev.  Eobert  Procter,  and  Edward  Tatham,  the  three  attest- 
ing witnesses  to  the  will  and  codicil.  Mr.  Bleasdale  was  the  at- 
torney who  prepared  the  will,  and  had  known  the  testator  fix)m 
his  infancy.  He  deposed  in  the  most  unequivocal  manner  to  the 
perfect  capacity  of  the  testator  to  diqiose  of  his  property,  to  ike 
due  execution  of  the  will  and  codicil,  to  their  strict  conformity 
to  the  testator's  instructions  and  wishes,  and  to  his  perfect  imder- 
standing  of  their  import  and  effect 

Procter,  in  his  examination  in  chief,  stated  that,  at  the  time  of 
the  "execution  of  the  will  and  codicil,  John  Marsden  was  of 

great  imbecility  of  mind  and  of  weak  understanding,  but 
[*8]    his  memory,  was  good  on  the  few  *subjects  upon  which 

he  conversed ;  and  that  he  was  capable  of  making  a  plain 
straight  forward  will  or  codicil  to  a  limited  extent"  On  his  cross- 
examination  he  said  that,  "  in  his  opinion  and  belief)  John  Mars- 
den was  totally  incompetent  to  transact  any  business,  or  to  man- 
age his  own  affairs  or  property,  or  to  give  any  proper  directions 
or  orders  about  the  same ;  that  he  never  was  capable  of  knowing 
his  own  property,  either  as  to  extent  or  value,  or  of  buying  or 
selling,  or  contracting  for  any  thing  more  than  ten  or  twenty 
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Aillings  in  amount,  or  of  giving  instruotionfi  for  any  convey- 
anees  or  leases ;  that  he  waa  totally  incapable  of  giving  directions 
for  raakiBg  caionlationB  of  the  respective  values  of  different  lands, 
or  of  understanding  in  the  least  degree  such  calculations  when 
made ;  that  John  Marsden  had  not  the  power  to  follow  his  own 
inclinations,  or  to  act  as  he  wished,  without  the  restraint  or  con- 
trol of  the  defendant  George  Wright,  in  matters  of  consequence, 
and  that  he  had  not  a  will  of  his  own  in  such  matters ;  that  he 
did  not  Ihink  John  Marsden  was  capable  of  giving  written  in- 
staruetions  or  direetions  for  his  will  to  GKles  Bleasdale,  or  te 
any  other  person ;  and  that,  in  his  opinion,  John  Marsden  was 
not  capable  of  comprehending,  combining  together,  and  judging 
aecuratelj  of  the  nature  and  consequences  of  any  legal  instru- 
ment, creating  a  variety  of  i^ew  rights  and  interests." 

Edmund  Tatham,  in  his  examination  in  chief,  stated  that  John 
Marsden  was  '*  of  weak  mind  and  deficient  understanding,  but 
was  of  sufficiently  sound  and  disposing  mind,  memory  and  ua>- 
derstanding  to  make  a  plain  and  simple  will  or  codicil,  though  not 
to  make  an  intricate  or  complicated  will  or  codicil."  In  hj^ 
cross-examination  he  deposed  that  "  John  Marsden  wa3  of  a  weak 
and  defective  judgment;  that  he  was  infirm  in  these  re- 
spects throughout  the  whole  of  the  period  *of  the  wit-  [*4] 
ness^  acquaintance  with  hijji,  up  to  the  time  of  his  last  ill- 
ness, which  was  fftei  the  year  1825;  that  he  was  liable  to  b^ 
made  ihe  dupe  of  designiii^  9^  interested  persons ;  that  he  w(^ 
not  capable  of  transacting  business,  or  managing  his  own  affiedif 
or  property,  or  of  giving  proper  instructions  or  orders  about  the 
same;  that  he  was  not  cafwUe  .of  comprehending,  combining 
together,  or  judging  aeeurately  of  the  nature  and  consequence 
of  any  legal  instrument  creating  a  variety  of  new  rights  and  in* 
terests ;  and  that  he  seemed  to  be  a&aid  of  offending  Wright^ 
Boftih  these  witnesses  entered,  in  their  cro6s<«xamination,  into 
minute  details  of  circumstances,  to  corroborate  their  opinions  of 
Ibe  extreme  imibecility  of  Mr.  Marsden. 

Two  issues  o{4kmaavii  vfH  non  were  directed. 
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On  tlie  tri^  the  devisees,  who  were  plamti£&  in  the  issues, 
called  only  Bleasdaleto  prove  the  due  execution  of  the  will  and 
codicil,  and  did  not  examine  either  Procter  or  Tatham;  but  their 
counsel  stated,  that  they  had  served  subpoenas  on  both  these  per- 
sons; and  that  both  of  them  were  in  court,  and  the  defendant 
might  examine  them  if  he  pleased.  The  defendant  did  not  call 
them. 

The  issues  were  tried  at  York  before  Mr.  Justice  Park:  the 
jury  found  a  verdict  in  &vor  of  the  will  and  codicU,  and  the 
judge  was  satisfied  with  the  verdict 

A  motion  for  a  new  trial  was  now  made  on  behalf  of  the  heir. 

Mr.  Brougham  and  Mr.  Duckworth^  for  the  motion. 

Mr.  JBickersteth,  Mr.  Frederick  Pollock,  and  Mr.  Walker,  contra, 

[*5]  *In  support  of  the  motion  it  was  contended :  1st,  that 
the  Judge,  in  summing  up,  had  not  presented  the  evidence 
ftdly  and  feirly  to  the  jury;  2d,  that  the  verdict  was  not  sup- 
ported by  the  evidence ;  and  8d,  that  the  plaintiff  in  the  issues 
were  bound  to  have  examined  all  the  three  attesting  witnesses. 

The  argument  on  the  first  two  points  consisted  of  a  commen- 
tary on  the  evidence  of  the  witnesses  who  had  been  examined  on 
the  trial,  and  of  criticisms  on  the  observations  made  by  the 
Judge. 

On  the  third  point  it  was  contended,  on  behalf  of  the  heir,  that, 
on  the  trial  of  an  issue  of  devisavit  vel  non,  it  was  imperative  on 
the  party  claiming  under  the  will  to  examine  all  the  three  attest- 
ing witnesses.  Townsend  v.  Ives,{a)  Ogle  v.  Oook,{b)  BuUen  v. 
Michel,{c)  Booth  v.  Blundell{d)  The  only  exception  firom  this 
rule  was,  when  the  circumstances  were  such,  that,  by  the  com- 
mon rules  of  evidence,  proof  of  the  witness'  handwriting  might 

(a)  1  WHflOD,  216.  (c)  2  Price,  399. 

(&)  1  Ves.  sen.  178.  (d)  19  Yea.  494;  Ck>op0r,  136. 
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be  submitted  for  the  testimonj  of  the  witness  himself;  as  when 
the  witness  was  dead,  or  was  abroad,  or  was  insane,  or  after  dili- 
gent search  could  not  be  found:  and  it  was  to  cases  of  this 
description  that  Lord  Thurlow  referred,  when,  in  Powel  v.  Clear 
ver^{a)  he  expressed  a  doubt "  whether  the  rule  had  ever  been  laid 
down  so  largely,  that  a  will  could  not  be  proved  without  examin- 
ing all  the  witnesses,  although  the  practice  had  been  to  examine 
an." 

On  the  other  hand,  the  devisees  contended  that  the  rule  re- 
quiring all  the  attesting  witnesses  to  be  examined,  applied  only 
where  the  devisees  came  into  a  court  of  equity  to  have  the 
will  established.  In  the  present  case  *they  did  not  ask  [*6] 
the  assistance  of  the  court :  they  asked  for  no  decree,  ex- 
cept that  the  bill  should  be  dismissed.  The  plaintiff  in  the  suit 
had  transferred  the  jurisdiction  from  a  court  of  law  to  a  court  of 
equity,  merely  on  the  gro\md  that  outstanding  legal  estates  might 
be  set  up  to  defeat  any  action  which  he  might  bring  to  recover 
possession :  and,  on  the  trial  of  an  issue  directed  under  such  cir- 
cumstances, it  was  sufficient  to  prove  the  will  in  the  same  way  as 
it  would  have  been  proved  in  case  he  had  brought  an  ejectment 
Even  if  the  bill  had  been  filed  by  the  devisees  to  have  the  will 
established,  instead  of  being  filed  against  them  to  have  the  will 
declared  void,  it  would  not  have  been  incumbent  on  them,  under 
the  special  circumstances  of  the  case,  to  examine  Procter  and 
Tatham,  Those  persons,  in  their  depositions  in  the  cause,  had 
given  evidence  against  the  validity  of  the  will  and  codicil  which 
they  had  solemnly  attested :  it  would  be  absurd  to  consider  them 
as  the  witnesses  of  the  devisees,  and  imreasonable  to  require  that 
they  should  be  called  by  the  parties  against  whom  it  was  known 
they  would  depose.  The  rule  was  not  inflexible  and  invariable; . 
it  would  not  be  followed  where  its  observance  would  tend  to 
render  the  result  less  satisfactory  to  the  conscience  of  the  court 
The  interests  of  truth  plainly  required  that  Procter  and  Tatham, 
if  examined  at  all,  should  be  examined  as  the  witnesses  of  the 
heir,  and  that  the  adverse  party  should  have  the  power  of  cross- 

(a)  2  Bro.  C.  a  604. 
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e^amiidng  them.  The  heif  '  might  harve  examined  them  at  the 
itiBli  he  did  zKyt  choose  to  do  so;  and  a  new  trial  woold  not  be 
diriected  merely  to  ^ye  him  an  opportonity  of  doing  what  (if  his 
ccitinsd  had  deemed  it  prudent)  he  might  have  done  before. 

The  Master  of  the  Bolls  : — ^This  is  a  motion  for  a  new  trial 
cf  two  issues,  which  have  been  directed  bj  the  court,  in  order  to 
determine  the  validity  of  a  will  and  codicil. 

[*7]  *Th6  niotioh  is  made  upon  three  groulids:  first,  the  im- 
proper summing  up  of  the  learned  Judge ;  decond^  that  it 
was  a  verdict  agidnst  the  weight  of  evidence;  and  third,  that  one 
duly  of  the  three  attesting  witnesses  has  been  examined  at  law. 
It  appears  that  the  other  two  attesting  witnesses  wer$  present  in 
court  at  the  trial  of  the  issues,  and  were  tendered  by  the  plain- 
tifib  in  the  issues,  to  the  defendant  for  examination,  but  that  his 
GOunsel  declined  to  examine  them« 

I  have  carefully  read  every  word  of  the  report  of  the  learned 
Judge,  but  have  purposely  abstained  &om  reading  the  short  hand 
writer's  notes  of  the  summing  up,  in  order  that  my  judgment 
Blight  be  formed  upon  the  evidence  alone.  Considering  that  this 
testator,  throughout  the  course  of  a  long  life,  had  been  received 
in  the  world  as  a  person  capable  of  legal  contracts,  and  had  en- 
tered into  pecuniary  engagements  by  borrowing  money  and  by 
purchase  and  sale  of  property  to  a  very  large  amoxmt,  and  con- 
sidering the  description  of  witnesses  who  have  been  respectively 
examined  on  both  sides,  and  the  opportunities  they  repeatedly 
had  of  acquiring  an  accurate  knowledge  of  the  state  of  the  testator's 
understanding,  and  comparing  the  nature  of  the  testimony  given 
by  the  respective  witnesses,  I  am  clearly  of  opinion  that  the 
weight  of  evidence  is  in  favor  of  the  competence  of  the  testator, 
and  that  the  jury  have  come  to  a  sound  conclusion  on  the  subject. 

As  this  opinion  is  formed  without  any  reference  to  the  slim- 
ming up  of  the  learned  Judge,  and  ad  I  should  have  considered  it 
my  duty  to  direct  a  new  trial  upon  the  evidence  alone,  whatever 
the  summing  up  had  bemi,  if  the  jury  had  come  to  a  different 
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oondusion,  it  is  not  neoessaiy  to  take  any  notice  of  the  obaenra- 
tions  which  have  been  made  in  that  respect 

*The  effect  of  establishing  a  will  in  this  court,  is  to  con-  [*8] 
elude  all  future  questions  respecting  its  validity;  and  the 
caution  of  this  court  requires,  therefore,  before  a  will  be  estab- 
lished upon  evidence  here,  that  all  the  attesting  witnesses  shall 
be  examined.  If  this  court  requires  the  aid  of  a  court  of  law  and 
the  intervention  of  a  jury  to  determine  the  validity  of  a  will,  it 
does  not  necessarily  follow  that  a  court  of  law  must  in  such  a  case 
depart  fix)m  its  own  rules,  and  adopt  those  of  a  court  of  equity. 
When  all  the  witnesses  are  not  examined  in  the  court  of  law,  and 
the  cause  comes  on  for  further  directions  in  a  court  of  equity, 
there  may  be  cases  in  which  a  court  of  equity,  referring  to  its 
own  principles,  may  not  have  its  conscience  fully  satisfied 
by  the  verdict  of  the  jury:  as,  for  instance,  where,  the  general 
competence  of  the  testator  being  admitted,  the  question  depends 
on  the  competency  at  the  particular  time  of  executing  the  will. 
There  the  attesting  witnesses  being  the  persons  who  can  give  the 
best  testimony  as  to  the  special  fact,  it  may  be  reasonable  in  the 
Ciourt  of  Equity  to  send  the  case  back,  in  order  that  all  the  wit- 
nesses may  be  examined.  But  when,  as  in  the  present  case,  the 
question  depends  not  upon  the  particular  state  of  the  testator^ 
mind  at  the  making  of  the  will,  but  upon  his  general  competency 
throughout  a  long  life,  the  attesting  witnesses  to  the  will  may  not 
be  persons  capable  of  speaking  to  the  &ct  of  general  competency, 
and  not,  therefore,  the  most  material  witnesses  in  the  considera- 
tion of  a  court  of  equity. 

It  is  further  to  be  observed,  that  the  bill  filed  in  this  case  is 
not  by  the  devisees  to  establish  the  testamentary  instrument, 
but  it  is  a  bill  by  the  heir  at  law  claiming  against  these  instru- 
ments, to  have  a  legal  estate  put  out  of  his  way,  in  order  that  he 
may  try  the  validity  of  these  instruments  by  ejectment, 
and  no  decree  in  this  cause,  •would  be  conclusive  upon  ["O] 
the  question  of  the  validity  of  the  will.  The  plaintiff 
mighty  by  redeeming  the  mortgage,  get  in  the  outstanding  l^al 
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estate  by  an  assignment  of  the  mortgage;  or  even  upon  the  hear- 
ing upon  fiirther  directions,  he  might  still  contend  that  he  ought 
not  to  be  concluded  by  the  trial  of  the  issues,  and  that  the  Court 
of  Equity  should  still  permit  him  to  proceed  by  restraining  the 
defendants  firom  opposing  to  him  the  legal  estates. 

It  is  not,  however,  for  the  present  purpose,  necessary  to  ad- 
vert to  these  distinctions.  The  complaint  that  the  two  other 
witnesses  were  not  examined,  is  made  by  the  heir  to  whom  they 
were  tendered,  who  had  full  opportunity  of  examining  them,  but 
thought  fit  to  decline  that  examination.  He  declined  it  because 
he  wished  to  have  the  technical  advantage,  which  by  the  rules  of 
law  results  from  considering  those  persons  witnesses  of  lus  oppo- 
nent. Can  he,  therefore,  with  effect  say  that  it  must  be  inferred 
that  the  witnesses,  if  examined,  could  have  given  evidence  in  his 
£Ekvor,  when  it  was  his  own  choice  that  such  evidence  should  not 
be  laid  before  the  court? 

The  motion  for  a  new  trial  must,  therefore,  be  refused. 


The  plaintiff  moved  before  the  Lord  Chancellor  for  a  new  trial 
of  the  issues. 

His  Lordship  having  been  counsel  on  the  trial  of  the  issues, 
and  on  the  application  for  a  new  trial  to  the  Master  of  the  Bolls, 
requested  the  assistance  of  the  Lord  Chief  Justice  of  the  Com- 
mon Pleas,  and  the  Lord  Chief  Baron :  and  the  motion  was  heard 
before  the  Lord  Chancellor,  Lord  Chief  Justice  Ttndal,  and  Lord 
Lyndhurst 

[♦10]  *Sir  J.  Scarlett  and  Mr.  Ai-mstrong,  who  supported  the 
motion,  and  Mr.  F.  Pollock  and  Mr.  Tomlinson  who  opposed 
it,  in  commenting  upon  the  nature  and  effect  of  the  evidence, 
and  the  manner  in  which  the  case  had  been  left  to  the  jury  by 
the  presiding  Judge,  pursued  the  same  general  line  of  argument 
which  had  been  previously  taken  at  the  Bolls :  but  the  third 
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point,  which  involved  the  question  how£Eff  the  rule  was  impera- 
tive, that  upon  an  issue  of  devimvii  vel  nan  all  the  attesting  wit- 
nesses should  be  examined,  stood  over  to  a  subsequent  day,  for 
the  purpose  of  being  argued  separately  by  a  single  counsel  on 
each  side. 

May  llik. — The  Solicitor' General  in  support  of  the  application, 
now  contended,  that,  both  upon  general  principles  and  upon  the 
special  circumstances  of  the  case,  all  the  attesting  witnesses  ought 
to  have  been  examined,  and  that,  inasmuch  as  the  devisees, 
whose  duty  it  was,  as  plaintiff  in  the  issue,  to  set  up  the  will, 
had  declined  to  examine  them,  a  new  trial  must  be  directed  of 
course,  the  former  having  miscarried.  The  sole  object  of  grant- 
ing such  an  issue,  was  to  satisfy  the  conscience  of  the  court  upon 
a  question  respecting  which,  firom  the  imperfect  mode  of  taking 
evidence  in  equity,  no  sound  judgment  could  be  formed  without 
resorting  to  the  aid  of  a  court  of  law.  That  course,  however, 
would  be  an  idle  mockery,  if  the  dexterity  of  an  advocate,  or  the 
technical  rules  of  nisiprius  practice  were  suffered  to  defeat  the 
ends  of  justice ;  and  those  ends  are  only  to  be  attained  by  sub- 
jecting to  a  full  and  searching  viva  voce  examination,  all  the  in- 
dividuals whose  testimony  could  throw  light  upon  the  points  re- 
ferred to  the  determination  of  the  jury.  The  rule,  therefore,  was 
imperative  and  universal  that  upon  the  trial  of  an  issue  of  devi' 
savii  vel  noUj  all  the  subscribing  witnesses,  if  alive,  and  of  sound 
mind,  and  resident  within  the  jurisdiction,  ought  to  be 
examined :  and  *no  distinction  in  this  respect  had  ever  [*11] 
been  suggested  between  cases  where  the  devisees  were 
plaintiff  in  equity  seeking  to  establish  the  wUl  against  the  heir, 
and  cases  where  they  were  defendants  resisting  his  attempts 
to  impeaoh  it.  BooUe  v.  BlundelL{a)  In  Winchibea  v.  Wdvr 
chope,  (6)  where  the  bill  was  filed  by  the  heir,  and  the  question 
turned  solely  upon  the  due  execution  of  the  will,  it  was  one  of 
the  arguments  urged  in  favor  of  the  new  trial  which  was  event- 
ually directed,  that  two  only  of  the  attesting  witnesses  had  been 


(a)  19  Ves.  494;  Cooper,  13S.  (()  3  Bom.  441 
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called  at  the  former  trial.  In  Lowe  y.  JoUtffe^{a)  upcm  an  iflBue 
out  of  Chancery  tried  at  bar,  the  examination  of  all  the  subflcri- 
bing  witnesses  appears  to  have  been  required,  althongh  the  eflfeet 
of  their  evidence  was  strongly  to  impugn  the  validity  of  the  in- 
strument which  they  had  themselves  attested. 

Independently  of  the  general  rule,  there  were  circumstances 
which,  in  this  case,  rendered  a  sec<Mid  trial  peculiarly  necessarf . 
The  issues  had  not  been  directed  as  a  mere  matter  of  course,  but 
the  judicial  attention  of  the  court  had  been  pointedly  drawn  to 
them.  All  the  attesting  witnesses  were  examined  in  equity,  and 
two  of  them,  Messrs.  Procter  and  Tatham,  were  very  fully  cross- 
examined  by  the  plaintiflF,  the  heir  at  law.  The  result  of  their 
cross-examination  went  a  great  way  towards  shewing  that  the 
testator  was  utterly  incompetent  to  make  a  complicated  will  like 
the  one  in  questioQ ;  and  tiie  court  would  never,  in  the  &oe  ci 
that  evidence,  and  without  having  the  matter  siAed  to  the  bottom, 
declare  itself  satisfied  with  the  verdict,  especially  in  the  case 
where,  in  consequence  of  the  outstanding  terms,  the  order 
[*12]  dismissing  the  bill  might  conclude  *the  parties,  and  be 
tantamount  to  a  formal  decree  establishing  the  will  against 
fill  the  world.  In  fitct,  the  result  of  the  trial  at  law,  instead  of 
being  more  satis&ctory  than  the  previous  investigation  here,  was 
infinitely  less  so ;  for  the  important  evidence  of  two  of  the  attesting 
witnesses  had  been  purposely  withdrawn ;  and  the  finding  of  the 
jury,  therefore,  rested  mainly  on  the  testimony  of  the  third  wit- 
ness, the  only  one  whom  the  plaintiffs  at  law  thought  it  proper  or 
prudent  to  call ;  although,  as  all  the  three  attested  the  will,  and  that 
instrument  constituted  the  title  which  the  devisees  were  bound 
to  prove,  they  were,  in  truth,  the  witnesses  of  the  devisees,  and 
it  was  incumbent  upon  them,  and  not  upon  the  heir,  to  examine 
them. 

Sir  R  Sugden^  who  appeared  on  the  other  side,  was  not  called 
upon  to  argue  the  point 

(a)  1  W.  BladL  365. 
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TuAam  V.  Wright- 

JwMi  WOi, — ^Lord  Chief  Justice  Tindol^  on  behalf  of  himself 
find  the  Lord  Chief  Baron,  read  the  following  judgment: 

The  application  to  this  court  for  a  new  trial  of  the  issue,  which 
Was  directed  in  this  case,  has  been  made  upon  two  grounds ;  first 
that,  by  the  rule  of  this  court,  it  was  incumbent  on  the  plaintiff 
who  supported  the  validity  of  the  will,  to  call  all  the  subscribing 
witnesses  to  the  will ;  and  that,  inasmuch  as  he  called  one  only, 
this  court  will  not  be  satisfied  ^vith  a  verdict  setting  up  the  will ; 
and  secondly,  that  upon  the  evidence  given  in  the  cause,  the 
verdict  for  the  plaintiff  ought  not  to  be  satisfactory  to  the  court 

If  there  is  any  general  rule  in  this  court,  that,  in  all  cases,  and 
tmder  all  circumstances,  the  plaintiff  in  an  issue  on  the  question, 
devisavtt  vd  non,  has  the  duty  cast  upon  him  of  making 
the  three  attesting  witnesses  to  *the  will,  his  own  wit-  [*18] 
tiesses  upon  the  trial  of  the  issue,  if  alive,  or  in  a  condition 
to  give  evidence,  there  would  be  no  necessity  for  discussing  the 
second  ground  of  the  motion ;  for,  in  the  present  case,  two  of  the 
subscribing  witnesses,  who  were  alive  and  actually  present  in 
court  under  the  subpoena  of  the  plaintiffii  in  the  issue,  were  not 
called  as  witnesses  at  the  trial. 

It  may  be  taken  to  be  generally  true,  that  in  cases  where  the 
devisee  files  a  bill  to  set  up  and  establish  the  will,  and  an  issue 
is  directed  by  the  court  upon  the  question,  devisavtt  vel  non,  this 
oourt  will  not  decree  the  establishment  of  the  will,  unless  the 
devisee  has  called  all  the  subscribing  witnesses  to  the  wiU,  or 
Aooounted  for  their  absence.  And  there  is  good  reason  for  such 
a  general  rule.  For  as  a  decree  in  support  of  the  will  is  final 
and  conclusive  against  the  heir,  against  whom  an  injunction 
would  be  granted  if  he  should  proceed  to  disturb  the  possession 
after  the  decree,  it  is  but  reasonable  that  he  should  have  the  op- 
portunity of  cross-examining  all  the  witnesses  to  the  will,  before 
his  right  of  tiying  the  title  of  the  devisee  is  taken  firom  him.  In 
that  case,  it  is  the  devisee  who  asks  for  the  interference-  of  this 
court)  and  he  ought  not  to  obtain  it  until  he  has  given  every 
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opportunity  to  the  heir  at  law  to  dispute  the  validity  of  the  wilL 
\  This  is  the  ground  upon  which  the  practice  is  put  in  the  oases  of 

;  Ogh  V.  (hoke{a)  and  Townsend  v.  Tves,{b)    But  it  appears  clearly 

\  from  the  whole  of  the  reasoning  of  the  Lord  Chancellor  in  the 

\  case  of  Bootie  v.  BlundeU,{c)  that  this  rule,  as  a  general  rule, 

I  applies  only  to  the  case  of  a  bill  filed  to  establish  the  will  {an 

\  '  establishing  hiU,  as  Lord  Eldon  calls  it  in  one  part  of  his 

[*14]  judgment),  and  an  issue  directed  by  the  *court  upon  that 
bill.  And  even  in  cases  to  which  the  rule  generally  ap- 
plies, this  court,  it  would  seem,  under  particular  circumstances, 
may  dispense  with  the  necessity  of  the  three  witnesses  being  called 
by  the  plaintiff  in  the  issue.  For,  in  Lowe  v.  Jolliffe/^d)  where 
the  bill  was  filed  by  the  devisees  under  the  will,(c)  and  an  issue, 
demsavit  vel  non,  was  tried  at  bar,  it  appears  from  the  report  of 
the  case,  that  the  subscribing  witnesses  to  the  will  and  codicil, 
who  swore  that  the  testator  was  utterly  incapable  of  making  a 
will,  were  called  by  the  defendant  in  the  issue,  and  not  by  the 
plaintiff;  for  the  reporter  Says,  "  to  encounter  this  evidence,  the 
plaintiff's  counsel  examined  the  friends  of  the  testator,  who 
strongly  deposed  to  his  sanity  f  and,  again,  the  Chief  Justice 
expressed  his  opinion  to  be,  that  all  the  defendant's  witnesses 
were  grossly  and  corruptly  perjured.  And  after  the  trial  of  this 
issue  the  will  was  established.  In  such  a  case,  to  have  com- 
pelled the  devisee  to  call  these  witnesses,  would  have  been  to 
smother  the  investigation  of  the  truth. 

Now,  in  the  present  case,  the  application  to  this  court  is  not 
by  the  devisee  seeking  to  establish  the  will,  but  by  the  heir  at 
law,  calling  upon  this  court  to  declare  the  will  void  and  to  have 
the  same  delivered  up.  The  heir  at  law  does  not  seek  to  try  his 
title  by  an  ejectment,  and  apply  to  this  court  to  direct  that  no 
mortgage  or  outstanding  terms  shall  be  set  up  against  him  to 
prevent  his  title  from  being  tried  at  law,  but  seeks  to  have  a 

(a)  1  Ves.  sen.  178.  (e)  1  ICer.  193;  Oooper,  136. 

(6)  1  Wila  216.  W  1  W-  Black.  366. 

(e)  So  it  appears  bj  referonoepto  the  Begistrar'B  book.    Beg.  lib.  B.  1*761,  fol.  130. 
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decree  in  his  &yor,  in  substance  and  effect  to  set  aside  the  wilL 
This  case,  therefore,  stands  upon  a  ground  directly  op- 
posed to  that  upon  which  the  cases  above  ^referred  to  [*15] 
rest  So  fiff  finom  the  heir  at  law  being  bound  by  a  de- 
cree which  the  devisee  seeks  to  obtain,  it  is  he  who  seeks  to  bind 
the  devisee,  and  such  is  the  form  of  his  application,  that  if  he 
fiuls  upon  this  issue,  he  would  not  be  bound  himself  For  the  « 
only  result  of  a  verdict  in  fitvor  of  the  will  would  be,  that  the 
heir  at  law  would  obtain  no  decree,  and  his  bill  would  be  dis- 
missed, still  leaving  him  open  to  his  remedies  at  law.  No  de- 
cided case  has  been  cited,  in  which  the  rule  has  been  held  to 
apply  to  such  a  proceeding ;  and,  certainly,  neither  reason  nor 
good  sense  demands  that  this  court  should  establish  such  a  pre- 
cedent under  the  circumstances  of  this  case.  If  the  object  of  the 
court,  in  directing  an  issue,  is  to  inform  its  own  conscience  by 
afting  the  truth  to  the  bottom,  that  course  should  be  adopted 
with  respect  to  the  witnesses,  which,  by  experience,  is  found 
best  adapted  to  the  investigation  of  the  truth.  And  that  is  not 
attained  by  any  arbitrary  rule,  that  such  witnesses  must  be  called 
by  one,  and  such  by  the  other  party ;  but,  by  subjecting  the  wit- 
nesses to  the  examination  in  chief  of  that  party,  whose  interest 
it  is  to  call  him,  from  the  known  or  expected  bearing  of  his  tes- 
timony, and  to  compel  him  to  undergo  the  cross-examination  of  . 
the  adverse  party,  against  whom  his  evidence  is  expected  to 
make. 

In  the  present  case,  Mr.  Procter  and  Mr.  Edmund  Tatham, 
two  of  the  subscribing  witnesses  to  the  will,  had  been  examined 
in  this  court,  and  their  depositions  were  known  to  both  parties. 
It  was  well  known,  that,  if  called  by  the  devisee,  they  would 
state  in  effect  ^^  that  the  testator  was,  at  the  time  of  signing  and 
publishing  the  will,  of  weak  mind  and  deficient  understanding, 
though  of  good  memory ;  that  he  was  of  sufficient  mind  to  make 
a  plain  and  simple  disposition  of  his  property,  but  not  an  intri- 
cate will  like  the  present.^' 

*The  real  question  is,  whether  these  witnesses  are  to    [*16] 
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be  believed  upon  this  evidence  in  coatradictLon  to  their  owji 
solemn  act  in  the  attestation  of  the  will  aj\d  codiciL  Thiit  is  th^ 
problem  to  be  solved.  At  the  time  thej  are  put  into  the  witness 
box,  it  is  known  thieir  evidence  is  in  favor  of  the  heir  at  law,  and 
entirely  subversive  of  the  will.  What  questions,  tfaen^  oan  the 
devisee  wish  to  piit  to  then),  other  than  such  as  call  upon  them 
to  explain  and  account  for  their  adenm  attestation  of  these  in* 
struments  ?  And  those  are  questions  which  can  arise  upon  cross^ 
e:samination  alone.  Qe  would  wish  to  ask  Mr.  Procter  what 
would  induce  him  to  attest  the  e:^ecution  of  the  will  in  1822, 
and  the  codicil  in  1825,  if  such  was  his  opinion  of  the  intellect 
of  the  testator?  Upon  whxU;  ground  he  had  been  the  attestLojg 
witness  to  two  former  wills  which  had  be^i  successivelj  de^ 
stzoyed,  and  the  depositary  of  the  duplicates  of  each  in  succession, 
at  ihe  request  of  the  testator^  down  to  the  hour  of  his  death? 
Whether  he  had  not  lived  in  habits  of  intinaacy  with  Mr.  Maj^^ 
deal,  and  treated  him  ^always  »a  a  man  of  understanding  aod 
i^nse?  Whether  he  had  not,  upon  a  former  pocasion,  lent 
money  to  Mr.  Marsden  on  his  bond  and  received  payment  &oxa 
him,  thereby  treating  him  as  a  man  enable  of  binding  himself 
jKod  of  managing  bis  own  afiaiis  ?  And  similar  questions  would 
be  proposed  to  Mr^  Tatham.  It  is  obvious  that  if  the  devisee 
should  be  compelled  on  the  trial  of  this  issue  to  make  those  wit* 
messes  his  own,  th^  e^&ct  would  be  to  shut  out  instead  of  discov- 
ering the  truth ;  for  after  the  formal  examination  in  chief  tp 
which  alone  they  could  be  subjected,  the  heir  at  law  would  take 
oa^  not  to  a^k  them  a  sixi^e  question. 

It  is  further  to  be  observed,  that  in  the  present  case  there  is 
the  less  necesdty  for  calling  all  the  subscribing  witnesses 
pi  7]  to  the  wiU,  as  no  qu^tion  arises  upon  the  *facts  attend- 
ing th.e  execution  of  the  will,  or  the  compliance  with  the 
requisites  of  the  Statute  of  Frauds.  There  is  nothing  peculiarly 
within  the  knawledge  of  these  witnesses,  nor  any  point  to  which 
they  could  be  examined,  which  is  not  conamon  to  the  other  wiJt- 
nesses  called  to  depose  to  the  state  of  the  testator's  understanding. 
Upon  the  ground,  therefore,  ih»t  there  is  no  xx^  in  tjiis  omrt 
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which  calls  upon  the  devisee  to  bring  forward  all  the  subecxi- 
ling  witnesses  to  the  will,  where  the  heir  at  law  files  the  bill — 
as  also  upon  the  ground  that,  where  the  subscribing  witnesses 
contradict  the  effect  of  their  own  attestation,  it  would  not  be  un- 
reasonable to  dispense  with  the  rule,  even  in  cases  where  it  is 
held  to  apply — ^it  appears  to  us  that  no  new  trial  should  be 
granted  on  account  of  Mr.  Procter  and  Mr.  Edmund  Tatham  not 
having  been  examined  bj  the  devisees  on  the  trial  of  this  issue* 

We  must  consider,  therefore,  the  second  and  principal  ground 
upon  which  this  application  has  been  rested,  viz.,  that  the  verdict 
of  the  jury  establishing  the  competency  of  Mr.  Marsdcn  to  make 
fliis  will,  ought  not  to  be  satisfitctory  to  this  court ;  but  ths;^ 
upon  the  evidence  disclosed  at  the  trial,  there  is  so  much  room 
to  doubt  the  propriety  of  the  verdict|  that  this  court  ought  to 
submit  the  question  to  the  investigation  of  a  second  jury. 

The  grounds  upon  which  the  validity  of  the  will  was  con- 
tested  at  the  trial,  and  which  have  been  since  relied  upon  in 
argument  before  this  court,  seem  principally  two;  first,  the  geM* 
ral  incompetency  of  Mr.  Marsden  to  make  any  testamentary 
disposition  of  his  property,  or,  at  all  events,  such  a  will  as  the 
present;  and,  second,  that  if  Mr.  Marsden  was  not  altogether 
incapable  to  devise,  yet  he  was  of  so  weak  and  imbecile 
a  mind  as  *to  make  him  easily  subject  to  fraud  and  coer-  [*18j 
cion,  and  that  the  present  will  was  obtained  from  him 
under  the  eflfect  of  fraud  or  coercion  exercised  on  him  by  Mr. 
Wright 

The  first  of  these  grounds,  it  will  be  readily  conceived,  is  that 
upon  which  the  decision  of  this  cause  must  mainly  hinge.  For, 
o^  the  one  hand,  if  the  jury  ought  to  have  found  upon  the  evi- 
dence the  general  incapacity  of  Mr.  Marsden  to  make  a  devise, 
there  would  have  been  no  need  for  any  further  inquiry  as  to 
fraud  or  coercion ;  on  the  other  hand,  if  the  jury  have  properly 
found  the  general  competency  or  capacity  of  Mr.  Marsden  to 
devise,  such  a  finding  would  limit  the  investigation  of  the  second 
question  to  a  very  narrow  point,  viz.,  to  the  single  inquiry,  whtit 
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degree  of  firaud  or  what  degree  of  coercion  was  exercised  by  the 
plaintiff  upon  the  mind  of  the  testator?  The  question  woxdd  in 
that  case  become  this :  assuming  Mr.  Marsden  to  have  had  gene- 
rally sufficient  understanding  to  enable  him  to  dispose  of  his 
property  by  will,  is  there  evidence  ot  such  fraud  or  such  coer- 
cion by  Mr.  Wright,  exercised  upon  the  state  of  mind,  such  as 
it  was,  of  Mr.  Marsden,  as  to  render  the  will  in  question,  not  the 
result  of  Mr.  Marsden's  firee  and  uncontrolled  agency,  but  in 
effect  the  will  of  Mr.  Wright? 

And  upon  this  subordinate  question,  as  to  the  fraud  or  coercion 
exercised  upon  Mr.  Marsden,  we  think,  if  the  general  competency 
of  Mr.  Marsden  to  make  a  will  has  been  properly  established, 
there  appears  to  be  no  sufficient  evidence  of  actual  fraud  or  coer- 
cion on  the  part  of  Mr.  Wright,  either  in  procuring  this  particular 
will  and  codicil  to  be  made,  or  in  the  execution  of  the  same,  to 
call  for  a  new  trial,  on  this  ground,  as  contra-distinguished  from 
the  other. 

[♦19]  *It  was  the  general  incapacity  of  Mr.  Marsden  to  make 
a  will  which  formed,  as  might  be  expected,  the  principal 
contention  between  the  parties  before  the  jury,  and  again  upon 
the  argument  before  this  court  on  the  application  for  a  new  trial : 
and  whether  that  question  has  been  properly  decided  by  the  jury, 
IS  the  point  which  is  now  to  be  considered. 

On  the  trial  of  this  cause,  for  the  purpose  of  proving  affirma- 
tively the  general  incapacity  of  Mr.  Marsden,  a  very  lai*ge  body 
of  parol  evidence  was  produced  by  the  defendant  in  the  issue, 
comprising  not  fewer  than  sixty-one  witnesses  in  number;  some 
of  whom  deposed  to  the  state  of  Mr.  Marsden's  intellect  and  the 
powers  of  his  mind  in  very  early  life,  and  others  continued  the 
account  down  to  a  period  very  shortly  before  his  death  in  1826. 
And  if  this  evidence  had  been  uncontradicted  by  testimony  of  a 
similar  nature,  and  applying  itself  to  the  same  points  on  the  part 
of  the  plaintiflfe,  the  feir  result  of  the  defendant's  proof  may  be 
taken  to  have  been  this — ^that  Mr.  Marsden,  from  his  earliest  to 
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his  latest  years,  was  a  very  weak  and  imbecile  man,  of  singular 
and  oapricious  habite ;  tliat  he  was  by  nature  extremely  timid, 
and  the  prey  of  idle  and  .unmanly  fears ;  tliat  he  lived,  in  partic- 
ular, in  the  habitual  dread  of  Mr.  Wright,  who  had  obtained  a 
complete  dominion  over  him,  and  to  whom  he  paid,  on  all  occa- 
sions, the  strictest  and  readiest  obedience ;  that  his  understanding 
and  judgment  were  far  below  those  of  the  generality  of  men, 
indeed,  not  exceeding  the  level  of  children ;  and  that  according 
to  the  language  of  some  of  the  defendant's  witnesses,  "  he  was 
utterly  incapable  of  managing  and  conducting  his  own  affairs, 
and  of  giving  instructions  for  such  a  will  as  that  in  question, 
even  divested  of  its  technicalities."  Such  evidence  as  this,  had 
it  not  been  met  by  proof  of  a  contrary  description,  it  is 
imnecessary  to  say,  would  *have  been  decisive  of  the  [*20] 
question  of  incapacity.  But,  on  the  part  of  the  plaintiffs, 
a  body  of  witnesses  were  produced,  large  in  point  of  number, 
though  not  so  numerous  as  those  on  the  part  of  the  defendant, 
and  whose  general  testimony  is  of  a  nature  not  only  conflicting, 
but  utterly  irreconcileable  with  the  proof  on  the  part  of  the  de- 
fendant According  to  them,  Mr.  Marsden,  the  testator,  was  a 
man  of  very  retentive  memory,  and  although  not  of  strong  mmd 
or  of  natural  talent  equal  to  the  generality  of  men,  yet  of  such 
understanding  and  judgment  as  to  be  competent  to  conduct  all 
the  ordinary  transactions  of  life ;  and  with  reference  to  the  imme- 
diate question  imder  investigation,  in  the  language  of  some  of 
those  witnesses,  "a  man  perfectly  competent  to  manage  his  affairs 
with  the  assistance  of  agents  and  professional  men,  and  to  make 
such  a  will  and  codicil  as  these  in  question." 

Where  the  question  of  competency  is  to  be  resolved  on  testi- 
mony so  adverse  and  repugnant  as  the  present  (and  such  repug- 
nance does  not  consist  so  much  in  a  contradictory  account  of 
single  facts,  as  in  the  general  narrative  of  transactions  extending 
through  the  space  of  a  long  life),  it  is  useless  to  argue  on  each 
particular  fact  brought  forward  on  either  side,  or  on  the  testi- 
mony given  by  each  particular  witness.  The  only  inference  that 
can  be  safely  drawn,  is  that  which  arises  from  the  general  effect 
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and  tendency  of  the  whole  body  of  proof  on  each  side  of  the 
question.  The  inquiry  becomes  this — ^whether  the  general  maa9 
of  evidence  tending  to  establish  the  weakness  and  imbecility  of 
the  testator's  mind,  or  that  which  tends  to  establish  his  compe- 
tency, such  evidence  on  each  side  extending  tlurough  his  long 
life,  is  entitled  to  the  preference?  And  in  solving  such  a  ques- 
tion, it  must  be  admitted  that,  even  in  this  view  of  the 
[*21]  case,  it  would  be  extremely  diflBcult  to  draw  a  *conclu- 
sion,  from  parol  evidence  so  contradictory  and  conflicting 
as  that  in  the  present  case,  upon  which  reliance  could  be  placed 
with  perfect  safety.  K,  however,  it  were  absolutely  necessary  to 
decide  this  question  on  the  judgment  and  opinion  of  the  witnesses 
examined  on  each  side  as  to  the  capacity  of  the  testator,  much 
would  depend  on  the  situation  in  life  and  the  character  of  the 
respective  witnesses,  on  the  opportunities  they  respectively  had 
to  form  any  judgment  upon  the  testator's  understanding,  and 
their  ability  to  form  a  correct  judgment;  upon  the  degree  ot 
J  intimacy  between  the  respective  witnesses  and  the  testator,  the 

i  nature  of  their  intercourse,  and  their  habits  of  life  together ;  upon 

'  the  period  during  which  their  acquaintance  continued,  and,  above 

,  all,  the  comparative  closeness  with  which  it  is  brought  down  to 

I  the  time  of  making  the  will  and  codicil ;  in  all  which  several 

J  particulars,  if  the  evidence  which  has  been  given  on  each  side 

should  be  weighed  and  balanced  together,  it  is  sufficient  at  present 
to  observe,  that  there  was  a  greater  power  and  better  opportuni- 
ties of  forming  a  correct  judgment  as  to  the  testator's  capacity  on 
the  part  of  the  witnesses  called  by  the  plaintiff  than  of  those 
called  on  the  other  side. 

But  it  appears  to  us  to  be  unnecessary,  on  the  present  occa- 
sion, to  have  recourse  to  a  mode  of  investigation  so  difficult. 
For  where  the  question  is  left  in  doubt  upon  the  parol  testimony, 
and  the  facts  of  the  case  will  warrant  it,  it  is  the  safer  course  to 
try  the  question  by  the  evidence  of  collateral  facts  which  are  not 
involved  in  the  contradiction  raised  by  the  parol  evidence.  Such 
an  appeal,  at  the  same  time,  resolves  directly  the  question  at 
issue  between  the  parties,  and  also  determines  incidentally  to 
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which  class  of  witnesses,  where  thej  are  repugnant  and  contra- 
dictory, the  preference  is  to  be  given-    Such  was  the  rule 
appplied  by  Lord  Redesdale  in  *the  case  of  Towart  v.     [*22] 
Sell€rSy{a)  and  it  is  obviously  a  rule  founded  on  sound 
reason  and  common  sense. 

Now,  in  the  present  case,  it  appears  to  us  there  are  three  dii»- 
tinct  classes  of  evidence,  which  stand  clear  of  the  conflicting  parol 
testimony  relating  to  the  competency  of  the  testator,  -the  con- 
sideration of  which,  if  the  facts  are  'established  by  aatis&ctoiy 
proo^  as  they  appear  to  us  to  be,  Jead  directly  to  the  oonclusioE 
that  the  verdict  which  has  been  found  by  the  jury  is  the  right 
verdict.  Those  heads  of  evidence  are  the  correspondence  be- 
tween Mr.  Marsden  and  his  friends ;  the  various  acts  done  by 
Lim  in  relation  to  the  disposition  of  his  property ;  and  the  cir- 
cumstances attending  the  preparation  and  execution  of  the  will 
itself. 

The  correspondence  of  the  testator,  given  in  evidence  at  the 
trial,  consists :  first,  of  letters  passing  between  him  and  Mr. 
Greene,  who  was  acting  as  his  solicitor,  principally  in  conduct- 
ing the  purchase  of  a  large  property,  and  the  raising  money  for 
that  purpose,  and  extending  &om  the  year  1787,  at  different  in- 
tervals,  down  to  1804 ;  second,  of  letters  passing  between  Mr. 
Wright  and  the  testator,  upon  business  and  other  subjects,  in  the 
interval  between  1791  and  1814 ;  third,  of  letters  between  Mr. 
Dawson  and  the  testator,  being  principally  letters  on  the  ordi- 
nary topics  occuring  between  friends  from  1811  to  1819 ;  fourth, 
of  letters  between  Mr.  Alexander  Marsden  and  the  testator  from 
1811  to  1820,  showing  the  iommencement  and  progress  of  the 
acquaintance  between  those  two  gentlemen ;  and,  lastly,  of  two 
single  letters,  one  in  1797,  from  Mr.  Bickersteth,  the  surgeon  of 
Mr.  Marsden,  to  that  gentleman,  containing  a  request  to 
him  to  qualify  as  a  commissioner  *under  a  road  trust,  [*28] ' 
and  to  give  his  vote  for  a  Mr.  Dobson,  a  request  which 

(a)  6  Dow,  23L 
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was  afterwards  complied  with ;  the  other  a  letter  in  1800  to  Mr. 
Baldwin  on  the  subject  of  the  prosecution  of  some  offenders 
against  the  game  laws. 

The  importance  of  this  long  and  varied  correspondence  in  de» 
ciding  on  the  competency  of  the  testator  to  make  his  will,  is  self 
evident.  If  it  be  the  genuine  correspondence  of  Mr.  Marsden^ 
no  one  could  hesitate  to  declare,  that  the  man  who  possessed 
fiufficienjt  vigor  and  energy  of  mind  to  carry  on  this  correspond- 
ence, must  be  held  to  possess  a  disposing  power  over  his  own 
property.  It  was,  indeed,  so  felt  by  the  counsel  for  the  defend- 
ant, who  admitted  what  indeed  could  not  be  denied,  that  if  these 
letters  were  the  genuine  letters  of  the  testator,  and  the  acts  done 
by  Mr.  Marsden  as  to  the  disposal  of  his  property  were  his  own 
acts,  there  was  an  end  of  all  question  about  the  will.  It  is,  how- 
ever, suggested  that  the  letters  were  written  \mder  the  tutelage 
of  Mr.  Wright  or  some  other  person ;  that  they  were  in  reality 
Wright's  letters,  and  not  those  of  Mr.  Marsden ;  and  that  the 
very  circumstance  of  copies  being  found  in  Marsden's  hand- 
writing of  all  the  letters,  both  trifling  and  important,  which  he 
wrote  to  his  different  correspondents,  showed  at  once  the  au- 
thority of  Wright  over  Marsden,  and  afforded  proof  of  a  deep 
laid  plan  on  his  part,  to  prepare  evidence  against  the  time  it 
should  be  wanted  in  support  of  the  validity  of  any  act  done  by 
Mr.  Marsden  in  the  disposal  of  his  property. 

In  order,  therefore,  to  ascertain  the  weight  due  to  these  let- 
ters, the  first  question  is,  whether  they  are  open  to  the  objection 
above  suggested. 

[*24]  *The  single  cireumstance  of  copies  having  been  made 
by  Mr.  Marsden  of  all  the  letters  written  by  himself,  and 
such  copies  having  been  carefully  preserved  by  him,  indorsed  in 
his  own  handwriting,  is  surely  too  slender  a  ground  for  justify- 
ing the  conclusion  that  the  letters  were  written  under  the  con- 
trol of  Mr.  Wright.  Admitting  him  to  be  a  man  of  indolent 
habits,  and  averse  to  business  in  general,  the  preserving  copies 
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of  the  letteis  written  by  himseli^  is  quite  as  consistent  with  the 
suppositiaa  that  a  man  with  little  general  occupation,  the  master 
of  his  own  time,  should  have  made  these  copies  for  his  own 
amusement,  or  for  his  future  recollection,  as  with  the  inference 
that  they  were  made  by  the  contrivance  of  Wright 

The  first  observation,  therefore,  which  arises  upon  these  let- 
ters, is  the  absence  of  any  direct  proof  that  Mr.  Wright,  or  any 
person  on  his  behali^  was  concerned  in  the  £Bibrication  of  these 
letters.  During  so  long  and  so  varied  a  correspondence,  if  the 
£tct  had  been  so,  it  might  surely  have  been  expected  that  some 
evidence  would  have  been  furnished  of  interference  on  the  part 
of  Mr.  Wrighty  either  by  direct  testimony  of  the  fact,  or  indirectly 
fiom  the  conversations  of  Mr.  Marsden.  But  there  is  no  evi- 
dence to  this  point,  of  sufficient  weight  or  preciseness,  to  justify 
any  inference  of  this  nature. 

In  the  next  place  it  is  to  be  observed,  that  as  to  all  the  letters 
written  to  Mr.  Wright,  they  must  necessarily  have  been  written 
in  his  absence,  whemthe  writer  must  have  been  free  from  his 
personal  inspection  and  control  Some  were  written  from  Bux> 
to  nto  Mr.  Wright  when  at  Wennington  Hall :  some  from  Wen- 
nington  Hall  to  Mr.  Wright  when  in  London ;  others  during 
Mr.  Marsden's  absence  from  home  at  Belle  Hill.  In 
*none  of  these  letters  is  there  any  proof  of  that  degree  of  [*25] 
incapacity  which  is  imputed  to  the  testator.  Mr.  Wright 
could  neither  have  dictated  the  answers,  nor  compelled  Mr. 
Marsden  to  keep  copies  of  them.  And  there  is  no  evidence  in 
the  case  beyond  mere  surmise,  that,  in  the  absence  of  Mr.  Wright, 
Mr.  Marsden  was  acting  under  the  control  of  any  o&er  person 
placed  in  his  stead.  With  one  of  the  letters  Mr.  Wright  sends 
him  some  deeds  of  exchange,  which  he  directs  him  to  execute  in 
the  presence  of  Mr.  Carr  of  Settle ;  and  he  answers  in  his  letter 
that  he  has  so  executed  them,  as  the  &et  appears  to  be.  Fraud, 
control  or  interference  is  not  to  be  presumed,  but,  like  any  other 
facty  is  to  be  proved  by  direct  testimony ;  and  there  is  none  such 
^  to  these  letters  written  to  Mr.  Wright 
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But,  in  the  third  place,  there  is  not  one  of  the  oorrespondents 
of  Mr.  Maisden  who  was  not  personally  well  acquainted  with 
him,  either  before  the  coirespondence  commenoed  or  before  it 
was  brought  to  a  close.  Mr.  Greene  knew  hinr  well,  both  before 
and  throughout  the  whole  corre^)ondenee.  Mr.  Dawson  knew  him 
before  the  first  letter  was  written,  and  visited  him  with  his  funily, 
in  the  course  of  the  correspondence.  Mr.  Alexander  Marsden, 
after  the  correspondence  had  commenced,  risits  him,  with  his 
daughter,  at  Hornby  Caslle.  Mr.  Bickersteth  and  Mr.  Baldwin 
knew  him  well  before  their  letters  were  written.  All  these  persons, 
therefore,  were  acquainted  with  the  reach  and  capacity  of  hismind. 
But,  with  this  knowledge  of  the  person  and  character  of  Mr. 
Marsden,  how  can  we  suppose  that  the  several  correspondents 
could  be  themselves  so  fex  deceived,  as  to  believe  letters  which 
were  really  written  by  Mr.  Wright,  to  have  been  the  productions 
of  Mr.  Marsden?  We  think  it,  therefore,  the  safer  mference  to 
draw,  that  these  letters,  which  were  considered  by  his 
[*26]  *correspondents,  who  knew  the  extent  of  his  capacity,  to 
be  his  genuine  letters,  really  were  so,  than,  in  the  ab^noe 
of  any  direct  testimony,  and  under  the  difficulties  which  would 
surround  such  a  supposition,  to  consider  them  to  be  letters  either 
composed  by  Wright,  or  written  under  his  immediate  control. 


The  next  class  of  collateral  evidence,  is  that  which  ccmiprises 
acts  done  by  Mr.  Marsden,  relating  to  the  disposal  of  his  own 
property.  Twenty-three  deeds  were  proved  to  have  been  exe- 
cuted by  Mr.  Marsden,  in  the  interval  between  1782  and  1819, 
being  various  dispositions  affecting  his  real  estate.  Of  these,  one 
was  a  mortgage  to  the  large  amount  of  27,000Z.  The  charges 
upon  the  property  of  Mr.  Marsden,  were  in  many  instances  exe- 
cuted in  favor  of  persons  in  the  immediate  neighborhood,  to 
whom  Mr.  Marsden  was  well  known ;  amongst  the  rest,  one  was 
a  mortgage  in  1804  to  Mr.  Edward  Tatham,  one  of  the  witnesses 
to  his  will  and  codicil.  Two  of  the  deeds,  above  referred  to, 
were  transfers  of  mortgages  to  the  amount  of  15,000/.,  and  were 
executed  by  Mr.  Marsden  subsequently  to  the  date  of  the  will. 
Thirty-five  different  deeds  were  produced,  which  had  beea  exe* 
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cuted  by  otlier  parties  to  Mr.  Marsden,  between  1790  and  1824, 
and  oonvejing  property  to  him.  Twenty-one  bonds  were  given 
in  evidence,  all  executed  by  Mr.  Marsden,  to  various  obligees, 
being  securities  to  the  amount  of  16,000Z.  and  upwards,  between 
the  years  1781  and  1814,  all  of  which  had  been  since  paid  off, 
and  were  then  in  the  hands  of  his  personal  representative.  Of 
these  bonds,  one  in  1788  for  4002.  was  given  to  Mr.  Postlethwaite, 
an  attorney  at  Lancaster,  who  had  been  agent  to  Mr.  Marsden ; 
another  for  6,000Z.,  in  1806,  to  Mr.  Houseman,  a  gentleman  in 
his  immediate  neighborhood,  who  had  lived  much  with 
him,  and  on  terms  of  great  intimacy.  One  for  4001,  *in  [*27] 
1814,  was  given  to  Mr.  Procter  the  curate  of  Hornby, 
being  one  other  of  the  witnesses  to  the  will  of  the  testator. 

These  various  acts  involve  dealings  with  the  testator,  by  nu- 
merous persons,  in  which  a  mistake  as  to  his  capacity  or  compe- 
tency would  have  been  hazardous,  and  not  improbably  &tal,  to 
the  interests  of  the  contracting  parties.  They  are  executed  at 
intervals  through  a  great  extent  of  time,  and  relate  to  property 
of  very  laige  amount.  The  deeds  of  conveyance,  both  to  and 
from  Mr.  Marsden,  appear,  almost  without  exception,  to  have 
been  prepared  by  attorneys,  to  whom  Mr.  Marsden  was  proved 
to  have  been  well  known,  or  who  were  attorneys  residing  in  his 
immediate  neighborhood.  They  were  attested  for  the  most  part 
by  attorneys  living  in  the  neighborhood  of  Hornby  Castle ;  and 
so  far  as  appears  on  the  evidence,  both  the  attorneys  who  pre- 
pared the  deeds,  and  the  witnesses  to  them,  were  men  of  unim- 
peachable credit  K  Mr.  Marsden  was  really  a  person  in  the 
weak  and  imbecile  state  described  by  the  witnesses  on  the  part 
of  the  defendant,  or  if  he  had  been  the  mere  tool  or  dupe  of  Mr. 
Wright,  it  is  very  difficult  to  conceive  that  such  a  state  of  inca- 
pacity should  be  unknown  to  them,  when  the  mere  execution  of 
the  deeds  before  them,  would,  of  itself  have  given  the  opportu- 
nity of  ascertaining  his  want  of  competency.  And  no  reasonable 
supposition  can  be  framed,  that,  with  the  knowledge  of  such, 
his  incapacity  to  transact  business,  they  could  have  consented  to 
attest  the  execution  of  deeds  either  to  or  by  him,  and  thus  make 
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shipwreck  of  their  own  character  and  of  the  interest  of  their 
clients,  without  any  visible  equivalent.  We  cannot  think  the 
testimony  of  persons  who  have  merely  conversed  with  him,;or 

met  him  at  table,  or  on  other  occasions,  and  who  pro- 
[*28]     nounce  him  to  be  incapable,  is  for  a  moment  to  be  *put 

in  competition  with  the  testimony  of  persons  \rho  have 
dealt  with  him,  and  by  thus  risking  their  own  interests,  furnish 
imdeniable  proof  of  their  belief,  and  the  sincerity  of  their  belief) 
in  his  competency. 

We  come  now  to  the  third  and  last  ground  on  which  our 
opinion  that  there  is  no  necessity  for  a  new  trial  in  this  case  has 
been  formed,  viz. :  the  circumstances  under  which  the  will  and 
codicil  were  prepared  and  executed.  Mr.  Bleasdale,  the  gentle- 
man who  was  called  in  as  the  attorney  to  make  the  will,  was  a 
person  who  had  retired  from  the  profession  of  the  law,  in  which 
he  had,  practiced  long,  and  had  acquired  great  experience.  He 
was  a  person  who  had  known  Mr.  Marsden  when  at  school^  and 
had  kept  up  a  constant  acquaintance  with  him,  which  had  in- 
creased with  their  age.  He  had  lived  since  the  year  1816  in 
Mr.  Marsden's  neighborhood,  and,  for  some  years  before  his 
death,  had  been  accustomed  to  visit  him  at  Hornby  Castle  for 
ten  days  or  a  fortnight  at  a  time.  He  had  been  first  applied  to 
after  the  death  of  Mr.  Marsden's  former  attorney,  Mr.  James 
Barrow,  to  make  his  will  anew  (a  proof  that  Mr.  Marsden  had 
not  been  deemed  incapable  to  make  a  will  by  a  former  attorney), 
and  had  made  for  him  three  several  wills  before  that  w^hicii  is 
now  in  dispute ;  the  testator  always  cancelling  his  former  will, 
when  he  made  a  new  one.  To  the  two  first  wills,  Mr.  Bleasdale 
himself,  Mr.  Bickersteth,  the  surgeon  of  Mr.  Marsden,  and  the 
clergyman  of  Hornby,  were  the  witnesses.  To  the  third  will  the 
witnesses  were  the  same  as  those  who  have  subscribed  the  will 
and  the  codicil  which  are  the  subject  of  this  suit. 

Mr.  Bleasdale  received  his  instructions  on  all  occasions  from 

Mr.  Marsden  himself)  and  from  no  other  person ;  at  first 

[*29]    receiving  verbal   instructions,  and   aflerwards  *wTitten 

instructions  for  a  codicil,  in  the  handwTiting  of  Mr.  Mars- 
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den,  and  a  note  in  his  handwriting  also,  relating  to  the  will 
itaelf  (which  were  given  in  evidence),  in  purenanee  of  which  in- 
Btractions  Mr.  Bleasdale  prepared  the  will.  He  stated  upon  his 
examination,  that,  on  each  occasion  when  he  prepared  the  will, 
Mr.  Marsden  explained  his  intentions  and  object  in  a  way  he 
could  not  mistake,  and  that  he  firamed  the  will  accordingly. 
He  stated  further,  that  he  has  no  doubt  Mr.  Marsden  was  fully 
competent  to  understand  the  will  and  codicil  now  in  dispute. 

Supposing,  therefore,  the  testimony  of  Mr.  Bleasdale  to  have 
been  founded  in  truth,  there  is  an  end  of  the  question.  Mr.  Bleas- 
dale was  a  man  of  skill  and  experience ;  he  had  a  thorough  knowl- 
edge of  the  testator's  capacity.  There  is  no  room,  therefore,  for 
mistake  on  his  part.  If  the  will  prepared  by  him  is  not  the  will 
of  Mr.  Marsden,  it  must  be  the  result  of  fraud  and  conspiracy 
between  him  and  Mr.  Wright.  Mr.  Bleasdale  was  open  to  cross- 
examination,  and  nothing  was  produced  by  it  tending  to  impeach 
his  testimony  beyond  this,  that  he  was  living  on  terms  of  inti- 
macy and  friendship  with  Mr.  Wright  and  his  &mily.  But  fraud 
and  conspiracy,  in  this  case,  as  in  every  other,  must  be  proved : 
it  is  not  enough  to  surmise  or  to  suspect  it ;  and  looking  at  the 
testimony  relating  to  the  preparation  of  this  ^nll  and  codicil  and 
the  execution  of  them,  we  see  no  proof  whatever  of  any  indirect 
motive  or  any  misconduct  on  the  part  of  Mr.  Bleasdale. 

Without,  therefore,  entering  upon  an  accurate  calculation  of 
the  relative  value  of  the  parol  evidence,  as  to  the  question  of  the 
competency  of  the  testator,  and  looking  only  to  the  ef- 
fect of  Mr.  Mareden's  correspondence  *with  his  friends,  [*30] 
to  his  dealings  and  transactions  with  other  men  in  the 
disposition  of  his  property,  and  to  the  circumstances  attending 
the  preparation  and  execution  of  the  will  and  codicil,  we  see  no 
reason  for  submitting  this  issue  to  a  second  trial.  The  cause  was 
tried  before  a  special  jury,  who  ^pear  to  have  shown  great  pa- 
tience and  attention  in  the  discharge  of  their  duty.  The  whole 
of  the  evidence  was  summed  up  to  them  by  the  learned  Judge, 
and  we  think  the  question  was  properly  left  to  them  in  the  shape 
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in  which  he  proposed  it,  as  a  general  question  of  the  capacity  of 
the  testator  to  dispose  of  his  property  by  will. 

Upon  the  whole,  for  the  reasons  above  given,  we  think  the 
verdict  which  has  been  found  by  the  jury  ought  to  be  satia&o* 
tory  to  this  court 

The  Lord  Chancellor  : — ^Their  Lordships  have  been  kind 
enough  to  assist  me  on  this  occasion,  in  consequence  of  my  hav- 
ing not  only  acted  as  counsel  for  the  plaintiff  on  the  trial  of  the 
issues,  but  having  also  argued  the  question  at  the  Bolls  on  the 
application  for  a  new  trial. 

Upon  the  first  branch  of  the  argument,  my  mind  entirely  goes 
along  with  the  opinion  delivered  by  my  Lord  Chief  Justice — 
that,  as  well  on  the  authorities  as  on  principle,  that  ground  of 
appeal  altogether  fiiils.  There  is  a  broad  line  of  distinction  be- 
tween cases  where  the  moving  party  seeks  to  set  the  will  aside, 
and  cases  where  the  moving  party  is  a  devisee  seeking  to  estab- 
lish it :  the  rule  which  makes  it  imperative  to  call  all  the  witnesses 
to  a  will,  must  be  considered  as  applicable  to  the  latter  only. 

[*81]  *With  respect  to  the  merits,  I  did  not  think  I  could 
come  to  any  conclusion  with  so  much  impartiality  as, 
however  it  might  satisfy  myself  would  be  satisfiactory  to  the 
parties ;  and  by  their  consent,  therefore,  the  consideration  and 
decision  of  that  part  of  the  case — of  the  question  whether  the 
verdict  was  right  or  wrong,  and  if  wrong,  whether  it  was  so 
wrong  as  to  require  or  justify  a  new  trial — ^has  been  left  solely 
in  their  Lordships'  hands.  The  judgment  in  point  of  form  is 
mine,  but  in  substance  and  effect,  it  is  the  judgment  of  their 
Lordships :  and  I  neither  agree  nor  differ  with  them,  as  T  have 
carefully  abstained  from  forming  any  opinion  on  the  subject 
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Bolls:— 1831:  25tii  November. 

Where  a  bill  is  filed  to  set  aside  a  will,  and,  upon  aa  issue  directed  by  the  comti  the 
rerdlct  of  the  Jury  is  in  favor  of  the  will,  and  a  new  trial  is  refused,  the  bill  will 
be  dismissed  without  oosts,  unless  the  validity  of  the  wffl  could  have  been  tried 
by  ejectment 

This  cause  now  came  on  for  further  directions,  and  a  question 
was  made  as  to  the  costs  of  the  suit 

For  the  defendant  it  was  argued,  that  the  bill  ought  to  t>e  dis- 
missed with  costs.  Not  satisfied  with  alleging  that  the  testator 
was  not  of  sound  and  disposing  mind,  it  brought  forward  a  pre- 
tended case  of  gross  fiaud  and  undue  influence,  most  injurious  to 
the  character  of  the  defendant  Wright ;  every  part  of  that  case 
had  failed :  and  it  had  been  established  by  the  verdict  of  a  jury, 
approved  of  by  the  Judge  before  whom  the  issue  was  tried,  and 
ratified  by  two  judgments  of  this  court,  that  the  will,  which  the 
plaintiff  sought  to  impeach,  was  the  deliberate  and  valid  adt  of  a 
testator  of  sound  and  disposing  mind.  Under  such  circumstances 
the  plaintiff  ought  to  pay  the  costs  both  of  the  suit  and  of  the 
issue.  This  was  the  more  reasonable,  as  there  was  nothing  to 
have  prevented  him  from  bringing  an  ejectment,  and,  conse- 
quently it  was  not  necessary  for  him  to  come  into  equity,  in 
order  to  be  enabled  to  try  his  title.  It  was,  indeed,  admitted  in 
the  answers,  that  the  legal  estate  in  part  of  the  property 
*was  outstanding  in  mortgagees :  but  there  was  no  ad-  [*82] 
mission  that  the  legal  estate  in  the  whole  of  the  property 
was  outstanding.  In  fact,  the  legal  estate  in  many  of  the  lands 
was  in  the  testator  at  the  time  of  his  death ;  and  the  plaintiff 
could  have  brought  ejectment  to  recover  possession  of  these. 

*  On  the  other  hand,  it  was  insisted  that  the  evidence  in  the 
cause  and  on  the  issue  showed  that  the  heir  had  not  instituted 
the  suit  vexatiously,  or  introduced  into  his  bill  allegations  which 
were  not  essential  to  the  investigation  of  the  case.  How  coxJd 
it  be  suggested  that  he  had  proceeded  without  justifiable  grounds, 
when  even  the  costs  of  the  appeal  on  the  motion  for  a  new  trial 
were  not  given  against  him  ?    It  was  impossible  that  he  could 
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have  tried  his  title  with  any  safety  by  an  ejectment;  for  he 
might  have  been  defeated  in  twenty  successive  ejectments,  by  a 
defence  setting  up  outstanding  legal  estates.  It  was  admitted 
that  the  legal  estate  in  the  greater  part  of  the  property  was  in 
mortgagees :  and  if  there  were  some  lands,  of  which  the  testator 
had  the  legal  fee  in  him  at  the  time  of  his  death,  what  means 
had  the  heir  of  distinguishing  these  lands  from  others,  the  legal 
fee  of  which  was  in  third  persons  ? 

The  Master  of  the  Rolls  stated,  that  it  not  being  clear,  bjt 
reason  of  the  alleged  mortgages,  that  the  plaintiff  the  heir,  could 
have  proceeded  by  ejectment,  and  the  nature  of  the  case  making 
it  reasonable  that  the  heir  at  law  should  have  full  opportunity 
to  investigate  the  circumstances  under  which  the  will  was  made, 
he  could  not  consider  the  suit  vexatious ;  and  he  therefore  dis- 
missed the  bill  without  costs.  But  the  plaintiff  was  ordered  to 
pay  tjie  costs  of  the  issue.(a) 


[*33] 


*  DuRANT  V.  Moore. 


1830:  8th,  10th  and  15th  November. 

An  order  tbxtt  a  defendant  in  contempt  for  breach  of  an  injunction,  shall  stand  com- 
mitted, uiiless  cause  be  shown  on  a  stated  d^y,  is  not  irreg^ular  if  it  be  porsoiallj 
served. 

The  defendant  having,  in  breach  of  an  injunction,  removed 
part  of  the  crops  off  the  lands  in  his  occupation,  the  plaintiff  ob- 
tained and  served  him  with  an  order  that  he  should  stand  com- 
mitted for  the  contempt,  unless  cause  were  shown  to  the  contrary 
on  the  first  seal  before  Michaelmas  term. 


The  Solicitor' General  (Sir  JK  Sugden)  ViXxA  Mr.  Wakefield  novr 
moved  that  the  order  for  the  defendant's  commitment  might  be 

(a)  Scaife  v.  Scaife^  4  Rqssl  309. 
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made  absolute.  It  was  the  strictl  j  regular  course  that  the  ordei 
should  be  taken  nisi  in  the  first  instauee*  The  course  was  fol- 
lowed in  Hudffe  v.  Hughitajia)  where  the  defendant,  after  being 
personall  J  served  with  the  injunction,  had  proceeded  to  cut  down 
fruit  trees  and  commit  wanton  waste  in  a  garden. 

Mr.  ffomej  for  the  defendant,  submitted  that  the  proceedings 
were  irregular.  According  to  the  established  practice,  the  mo- 
tion should  have  been  made  upon  notice,  that  the  defendant 
might  at  once  be  committed  absolutely ;  and  upon  the  discussion 
of  that  application,  all  the  circumstances  would  have  been  fully 
brought  forward  by  affidavit  The  rule  was  finally  settled  in 
Angerstein  v.  IIunt,{b)  and  had  never  been  departed  from  since. 
In  the  unreported  case  referred  to,  it  appears  &om  the  regis* 
trar's  book(c)  that  the  defendant,  who  had  been  commit- 
ted under  an  order  nisi  ^subsequently  made  absolute,  [*S4] 
was  shortly  aftenvards  set  at  liberty  on  the  application 
of  the  plaintiff  himself,  who  submitted  to  pay  the  costs  of  the 
proceedings,  a  circumstance  which  afforded  a  fiiir  presumption 
that  those  proceedings  were  considered  quite  irregular. 


Nov.  15th. — ^The  Lord  Chancellor  (Lord  Lyndlmrst) : — ^The 
only  question  to  be  considered  is,  whether  or  not  the  order  nisi 
is  a  regular  course  of  proceeding  when  a  party  has  been  guilty 
of  a  breach  of  an  injunction.  It  is  laid  down  in  the  case  of  An- 
gerstein V.  Hunt  that  the  order  should  be  for  the  conmiittal  instan- 
ter,  and  that  theie  should  be  no  order  nisi  in  the  first  instance. 
With  respect  to  the  authority  of  Bydge  v.  Hughes,  referred  to  by 
Mr.  Wakefield,  although  the  facts  of  that  case  do  not  very  dis- 
tinctly appear  from  the  statement  in  the  registrar's  book,  Lord 
Eldon  took  time  to  consider  the  point     The  party  was  commit- 

(a)  3l8t  October,  1818,  Reg.  Lib.  B.  foL  1782. 

(&)  6  Ves.  488. 

(c)  25th  Jantiaiy,  1819,  Reg.  lib.  B.  fbl  266. 
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ted  under  an  order  ntsi^  and  after  remaining  three  months  in  cn8- 
tody  he  was  liberated  at  the  instance  of  the  plainti£^  who,  be- 
lieving tiiie  defendant  to  have  been  really  innocent  in  intention, 
himself  agreed  to  pay  the  costs.  This,  therefore,  was  a  case  of 
compassion,  to  which  the  plaintiff  probably  was  the  more  in- 
clined {torn  the  circumstance  of  the  defendant  being  eighty  years 
of  age.  Upon  principle,  I  think  that  the  order  to  show  cause  does 
not  in  any  way  prejudice  a  defendant ;  for  as  he  must  be  personally 
served  if  he  has  merits,  he  may,  on  showing  cause,  be  dismissed. 
Such  an  order  is  not  more  hard  than  an  order  for  an  inmiediate 
committal.  On  the  contrary,  it  is  less  so;  for  it  gives  the  de- 
fendant longer  time  to  consider  and  answer  the  affidavits  made 
against  him  by  the  plaintiff.  Upon  principle,  I  think  that  an 
order  to  show  cause  why  a  party  should  not  be  commit- 
[*S5]  ted  for  breach  *of  an  injunction  may  be  served  person- 
ally ;  and  for  this  I  consider  the  case  of  Budge  v.  Hughes 
to  be  a  conclusive  authority.  These  proceedings,  therefore,  have 
been  quite  regular. 


Alexander  v.  The  Duke  of  Wellingtox. 

BOLL&— 1830 :  16th  and  16th  November.    L.  a— 1831 :  26th  and  27th  May. 

Military  prize,  when  captured,  is  capable  of  being  effectually  assigned  by  the  captor, 
before  any  interest  in  it  has  been  vested  in  him  by  a  grant  from  the  crown. 

A  warrant  of  the  crown,  conveying  military  prize  to  trustees  upon  trust,  to  collect^ 
recover  and  receive  the  same,  and  directing  the  trustees,  as  soon  as  the  case 
would  admit,  to  prepare  a  scheme  for  the  distribution  thereof  conformably  to  ceiw 
tain  principles  therein  stated,  and  to  submit  such  scheme  t^he  Lords  of  the  Trea- 
sury, for  the  signification  of  the  royal  pleasure  thereon,  is  not  an  absolute  or  final 
grant:  it  creates  no  vested  interest  in  any  particular  individuals,  as  objects  of  the 
bounty;  nor  can  persons  claiming  to  be  testui  que  inuis  compel  a  distribution  un* 
der  it  by  a  suit  in  equity  against  the  trusteea 

Semble,  the  crown  may,  at  any  time  before  distribution,  alter  or  revoke  a  gr|Dt  of 
military  prize. 

In  the  year  1817,  the  late  Marquis  of  Hastings,  who  was  then 
Governor-General  of  India,  and  who  also  held  the  appointment 
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of  commander  in  chief  of  all  the  forces  in  the  East  Indies,  as  well 
those  of  lus  Majesty,  as  those  of  the  East  India  Company,  cqm- 
menced  hostilities  against  the  Pindarrees,  and  against  several  of 
the  Mahratta  princes,  who  were  threatening  an  attack  on  the 
British  territories.  With  a  view  to  the  vigorous  prosecution  of 
the  campaign,  and  in  order  more  effectually  to  co-operate  with 
the  rest  of  the  troops  engaged  in  the  same  service,  his  Lordship 
took  the  field  in  person  at  the  head  of  a  large  force  belonging  to 
the  presidency  of  Bengal,  and  known  by  the  name  of  the  grand 
army;  but  the  chief  burden  of  active  war  fell  upon  the  forces 
which  were  posted  in  the  near  vicinity  of  the  hostile  states.  The 
foices  assembled  in  that  quarter  consisted,  partly  of  what  formed 
properly  the  Deccan  division,  commanded  by  Lieutenant- 
General  Sir  Thomas  *Hislop,  and  partly  of  brigades  and  [*86] 
detachments  from  other  divisions  and  belonging  to  differ- 
ent presidencies.  The  whole  bore  the  general  appellation  of  the 
army  of  the  Deccan,  and  acted  under  the  orders  of  Sir  T.  Hislop, 
in  virtue  of  an  appointment  as  its  commander  in  chief.  In  the 
following  year  hostilities  terminated  in  the  total  defeat  and  sub- 
jugation of  the  native  powers,  and  a  very  large  quantity  of  valu- 
able booty,  consisting  chiefly  of  stores  and  treasure,  fell  into  the 
hands  of  the  conquerors  as  the  fruits  of  their  success.  Portions 
of  this  booty  were  acquired  by  the  enterprise  of  small  detach- 
ments, who,  acting  independently  of  the  main  army,  attacked  and 
plundered  individual  forts,  in  some  instances  after  the  camp  had 
been  broken  up  and  open  warfare  had  ceased.  Another  and 
much  larger  portion  was  captured  by  the  troops  composing  the 
Deccan  army,  by  whom  the  active  operations  of  the  war  were 
principally  carried  on:  but  the  whole  of  it,  firom  whatever  sour- 
ces derived,  and  by  whatever  parties  won,  was  ultimately  thro^vn, 
under  the  general  denomination  of  the  Deccan  prize,  into  one  com- 
mon fund,  which,  being  prize  taken  in  war,  was  admitted  to  have 
vested  in  the  crown  by  force  of  the  prerogative,  and  to  be  dis- 
posable, therefore,  according  to  the  pleasure  of  his  Majesty. 

On  the  10th  of  October,  1820,  and  on  the  1st  December,  1822, 
long  before  any  distribution  of  the  booty  had  taken  place,  and 
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before  even  tke  principles  on  which  a  distribution  should  be 
rejgulated  had  been  declared,  the  Marquis  of  Hastings,  who  still 
continued  to  fill  the  offices  of  Governor-General  and  comman- 
der in  chief  of  the  forces  in  India,  executed  and  gave  to  Messrs. 
Alexander  &  Co.,  bankers  in  Calcutta,  two  several  indentures, 
whereby,  in  consideration  of  certain  advances  made  to  him,  and 

to  secure  the  repayment  thereof,  he  assigned  to  Alexan-* 
[*37]    der  &  Co.  all  his  expectant  share  *and  interest  in  the 

Deccan  prize  money,  whatever  it  might  be. 
In  the  mean  time  it  became  understood;  that  in  the  exercise 
of  the  royal  bounty,  the  Deccan  prize  would  be  distributed,  as 
had  been  usual  in  similar  cases,  among  the  officers  and  men  who 
had  been  concerned  in  its  acquisition ;  and  his  Majesty  having 
referred  it  to  the  Lords  Commissioners  of  the  Treasury  to  con- 
*  sider  and  report  upon  the  mode  in  which  a  distribution  might  be 
most  equitably  made,  memorials  were  presented  to  their  Lord- 
ships on  behalf  of  the  East  India  Company,  Lord  Hastings,  Sir 
T.  Hislop,  and  others,  bringing  forward  the  respective  claims  of 
the  memorialists  upon  particular  portions  of  the  fund. 

The  result  of  their  Lordships'  deliberations  was  communicated 
to  his  Majesty  in  the  form  of  a  treasury  minute,  which  bore  date 
the  5th  of  February,  1823,  and  of  which  the  following  is  the 
material  part : 

"  My  Lordis,  having  heard  counsel  in  support  of  the  claims  of 
the  Marquis  of  Hastings  and  the  grand  army,  and  of  those  of  Sir 
Thomas  Hislop  and  the  army  of  the  Deccan,  and  having  maturely 
and  deliberately  weighed  and  considered  all  the  documentary 
evidence  laid  before  them  in  behalf  of  the  several  parties,  and 
the  arguments  of  the  counsel,  are  of  opinion  that  the  most  just 
and  equitable  principle  of  distribution  will  be  to  adhere,  as 
nearly  as  the  circumstances  of  the  case  will  admit,  to  that  of 
actual  capture,  and  although  they  are  aware  that  the  principle 
of  constructive  capture  must,  under  certain  circumstances  in  a 
degree  be  admitted,  the  disposition  should  be  to  limit  rather  than 
to-  extend  that  principle.    They  are,  therefore,  of  opinion,  that 
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the  mode  of  distribution  originally  intended  by  the  Mar- 
quis *of  Hastings,  would  be  most  equitable  and  just  with  [*88] 
respect  to  the  booty  taken  at  Poonah,  Mahidpore,  and 
Nagpore,  and  that  the  booty  taken  on  each  of  these  occasions 
respectively,  should  belong  to  the  divisions  of  the  Deccan  army 
engaged  in  the  respective  operations  in  which  the  same  was  cap- 
tured: but,  that  as  the  division  of  the  Bengal  array,  under 
Brigadier-General  Hardyman,  appears  to  have  been  put  in  mo- 
tion for  the  purpose  of  co-operation  directly  in  the  reduction  of 
Nagpore,  and  to  have  been  actually  engaged  with  a  corps  of  the 
enemy  antecedent  to  the  surrender  of  that  place,  this  division 
appears  to  my  Lords  to  be  justly  entitled  to  share  in  the  booty 
captured  at  Nagpore ;  and  that  such  other  booty  arising  from 
the  operations  against  the  Mahrattas  in  the  years  1817,  and  1818, 
as  may  now  be  subject  to  his  Majesty's  royal  disposition,  should 
be  granted  to  such  divisions  of  the  grand  army,  under  the  com- 
mand of  the  Marquis  of  Hastings,  and  of  the  Deccan  army  un- 
der the  command  of  Sir  Thomas  Hislop,  as  may  respectively 
have  captured  the  same.  My  Lords  are  also  of  opinion,  that 
eonformably  to  the  letter  of  the  Marquis  of  Hastings  to  Sir 
Thomas  Hislop  of  the  12th  of  January,  1818,  Sir  Thomas  His- 
lop, as  commander  in  chief  of  the  Deccan  army,  and  all  the  offi- 
of  the  general  staff  of  that  army,  are  entitled  to  participate  in 
the  booty  which  may  arise  from  any  capture  by  any  divisions  of 
the  army  of  the  Deccan,  until  the  said  army  of  the  Deccan  was 
broken  up  on  the  81st  of  March,  1818.  My  Lords  have  felt  it 
to  be  inconsistent  with  their  duty,  to  recommend  to  his  Majesty 
to  give  his  sanction  to  any  agreement  for  the  common  division 
of  booty,  into  which  the  several  divisions  of  either  army  may 
have  entered,  as  it  is  their  decided  opinion,  that  if  the  principle 
of  actual  capture  be  not  adopted  in  this  case,  as  the  rule  of  dis- 
tribution, no  other  correct  or  equitable  rule  could  have  been 
adopted  than  that  of  a  general  distribution  among  the 
forces  of  all  the  *presidencies  engaged  in  the  combined  [*39] 
operations  of  the  campaign.  My  Lords  do  not  consider, 
that  under  all  the  circumstances  of  the  case,  it  will  be  expedient 
to  recommend  to  his  Majesty  to  grant  any  part  of  the  booty  to 
VOL,  II.  3 
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the  East  India  Company ;  and  my  Lords  will  submit  to  his 
Majesty  their  recommendation,  that  he  will  be  graciously  pleased 
to  direct  that  his  royal  grant  of  the  said  booty  may  be  made  in 
conformity  with  these  principles;  and  for  the  purpose  of  better 
carrying  into  effect  his  Majesty's  gracious  intention  in  this  behalf, 
my  Lords  will  recommend  to  his  Majesty,  that  a  grant  be  made 
of  the  said  booty  to  trustees,  to  be  appointed  by  his  Majesty,  for 
the  purpose  of  ascertaining  and  collecting  the  said  booty,  and 
for  preparing  a  scheme  for  the  distribution  thereof  conformably 
to  the  principles  above  stated,  which  my  Lords  will  submit  for 
his  Majesty's  final  approbation  and  sanction  under  his  royal  sign 
manual  warrant." 

This  minute  was  on  the  22d  of  March,  1823,  followed  by  a 
royal  warrant  under  the  sign  manual,  which,  after  reciting  the 
circumstances  under  which  the  booty  had  been  acquired  and 
had  become  vested  in  the  crown,  set  forth  the  treasury  minute 
at  large,  and  continued  in  these  terms:  "and  whereas  we  have 
been  graciously  pleased  to  approve  of  the  said  minute  and  le* 
commendation  of  our  said  commissioners :  and  whereas  it  is  ex- 
pedient  that  a  warrant  under  our  royal  sign  manual  should  be 
issued  for  granting  the  said  booty  to  trustees  to  be  appointed  by 
us,  for  the  purpose  of  ascertaining,  collecting,  and  receiving  the 
same,  and  for  preparing  a  scheme  of  the  distribution  thereof* 
conformably  to  the  principles  recommended  in  the  said  minute : 
We,  taking  the  premises  into,  our  rqyal  consideration,  are 
graciously  pleased  to  give  and  grant,  and  do,  by  these 
[*40]  *presents,  give  and  grant,"  &c.  The  warrant  then  pro- 
ceeded to  grant  to  the  Duke  of  Wellington  and  Mr.  Ar-* 
buthnot  all  the  property  of  which  the  booty  was  composed,  "in 
trust  for  the  purpose  of  collecting,  recovering,  and  receiving  all 
the  said  booty,  or  the  proceeds  or  value  thereof,  hereby  granted 
from  the  said  United  Company,  their  officers  or  servants,  and  all 
and  every  other  person  or  persona  whomsoever,  unto,  or  in 
whose  hands,  custody  or  power,  the  same  or  any  part  thereof 
may  have  come,  or  may  now  be  and  remain ;"  and  t^fter  invest- 
ing the  trustees  with  all  the  powers  necessary  for  the  due  execu* 
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lion  of  their  office^  it  continued  in  these  words;  '^  And  when, 
snd  80  soon  as  the  case  will  admits  we  do  authorize  and  direct 
our  said  trustees  to  prepare  a  scheme  for  the  distribution  of  the 
said  booty,  and  of  all  and  every  part  or  parts  tliereo^  confcHm- 
ably  to  the  principles  recommended  in  the  said  minute  of  the 
commissioners  of  our  treasury,  and  approved  by  us,  which 
scheme  shaU  be  submitted  by  them  to  the  said  commissioners  of 
our  treasury,  for  the  signification  of  our  royal  pleasure  thereon." 

When  (he  trustees  came  afterwards  to  frame  their  scheme 
upon  the  basis  of  this  warrant,  difficulties  were  experienced  in 
practically  applying  the  principles  laid  down  for  their  guidance, 
to  the  actual  state  of  circumstances  before  them,  and  consider- 
able delay  took  jdace  in  consequence.  Eventually  they  ad-, 
dressed  a  letter  to  the  Lords  of  the  Treasury,  stating  to  their 
liordships  the  various  respects  in  which  those  principles  were,  in 
their  opinion,  incorrect  and  inapplicable;  and  a  second  minute, 
founded,  in  a  great  measure,  on  the  views  taken  in  the  letter  of 
the  trustees,  was  shortly  after  drawn  up  and  issued  finom  the 
treasury.  It  bore  date  the  16th  of  January,  1826,  and  was  in 
these  terms: 

*"My  Lords,  assisted  by  the  trustees  of  the  Deccan  [*41] 
booty,  by  Lord  Bexley,  and  the  law  officers  of  the  crown, 
having  heard  counsel  on  behalf  of  the  Marquis  of  Hastings  and 
the  grand  army,  and  also  on  behalf  of  Sir  Thomas  Hilsop  and 
the  army  of  the  Deccan,  upon  the  subjects  of  discussion  relating 
to  the  distribution  of  the  Deccan  booty,  which  have  arisen  out  of 
the  difference  between  the  actual  circumstances  attending  the 
capture  of  a  large  proportion  of  that  booty,  as  stated  by  the 
trustees,  and  those  which  were  assumed  at  the  hearing  before 
their  Lordships  in  January,  1823,  and  having  maturely  con- 
sidered the  arguments  severally  stated  by  the  counsel,  and  also 
the  whole  of  the  documents  upon  the  subject  of  this  booty  now 
before  the  board,  are  of  opinion : 

"  First.  That  with  respect  to  all  that  portion  of  the  booty  now 
at  the  disposal  of  the  crown,  which  is  described  as  having  been 
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'taken  in  the  daUy  operations  of  the  troops,'  the  distribution 
thereof  should  be  made  to  the  actual  captors,  according  to  the 
terms  and  conditions  of  the  minute  of  this  board  of  the  5th  of 
February,  1823,.  and  of  the  warrant  of  haa  Majesty  of  the  22d  of 
March  following. 

"Second.  That  with  respect  to  that  part  of  the  booty  vhicb 
consists  of  the  produce  of  arrears  of  tribute,  rent  or  money  due 
to  the  Peishwah,  it  appears  to  my  Lords  to  have  been  acquired 
by  the  general  result  of  the  war,  and  not  by  the  operations  of  any 
particular  army  or  division,  and  they  are  of  opinion  that  it  ought^ 
therefore,,  to  be  distributed  in  conformity  with  the  alternative 
stated  in  their  minute  of  the  5th  of  February,  182S,  as  being  *the 
cfnly  correct  or  equitable  rule,  if  the  principle  of  actual  capture 
cannot  be  adopted,'  viz.,  amongst  the  forces  of  all  the  preaddencies 
engaged  in  the  combined  operations  of  the  campaiga. 

[*42]  *"  Third.  With  respect  to  the  property  captured  at 
Nassuck,  my  Lords  are  of  opinion  that  the  booty  recov* 
eied  at  that  place  cannot  be  distributed  upon  the  principle  of 
actual  capture,  and  ought,  therefore,  to  be  divided  amongst  the 
forces  of  all  the  presidencies  engaged  in  the  combined  operations 
of  the  campaign. 

"Fourth,  With  respect  to  the  booty  recovered  at  Poonah,. 
alleged  to  have  been  removed  thither  from  the  Eai  Ghur,  my 
Lords  are  of  opinion  that  this  booty  cannot  be  distributed  upon 
the  principle  of  actual  capture,  to  the  force  by  which  Rai  Ghur 
was  taken  under  the  orders  of  the  government  of  Bombay,  unless 
it  can  be  proved  by  the  captors  of  Rai  Ghur,  that  the  property 
in  question  was  actually  in  that  fort  at  the  time  when  it  was  taken,, 
in  default  of  which  proof  my  Lords  are  of  opinion  that  this  booty 
also  ought  to  be  distributed  among  the  forces  of  all  the  presideBH 
cies  engaged  in  the  combined  operations  of  the  campaign. 

"Fifth.  With  respect  to  that  portion  of  the  booty  which  is 
stated  to  consist  of  money  recovered  on  account  of  deposits  made 
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hj  the  Peishwah,  my  Lords  are  of  opinion  that  any  part  of  this 
property  which  can  be  proved  to  have  been  in  Poonah  at  the  time 
when  that  place  was  captured,  viz^  on  the  17th  of  November, 
1817,  ought  to  be  distributed  to  the  captors  of  Poonah  according 
to  the  terms  of  the  minute  of  the  5th  of  February,  1823,  upon  the 
principle  of  actual  capture;  but  that  with  respect  to  those  parts 
of  the  above  property  as  to  which  such  proof  cannot  be  estab- 
lished, such  moneys  or  effects  must  be  considered  as  having  been 
acquired  by  the  general  result  of  the  war,  and  as  such  ought  to  be 
distributed  amongst  the  forces  of  all  the  presidezicies  engaged  in 
the  combined  operations  of  the  campaign. 

*"  Sixth.  With  respect  to  the  share  of  the  commander  [*43] 
in  chief  in  the  distribution  under  the  several  heads  above 
enumerated,  my  Lords  are  of  opinion  that  the  Marquis  of  Hastings 
ouglft  to  share  as  commander  in  chief  in  all  those  cases  in  which 
Sir  Thomas  Hislop  is  not  entitled  to  share  as  such,  under  the 
terms  of  the  minute  of  the  5th  of  February,  1823,  wherein  it  is 
declared,  ^  That  Sir  Thomas  Hislop,  as  commander  in  chief  of  the 
Deccan  army,  and  all  the  officers  of  the  general  staff  of  that  army, 
were  entitled  to  participate  in  the  booty  which  may  arise  from 
any  capture  by  any^cf  the  divisions  of  the  army  of  the  Deecaa, 
until  the  said  army  of  the  Deccan  was  broken  up  on  the  Slst  of 
March,  1818; 

"My  Lords  are  further  of  opinion,  that  the  general  rules  of 
division  hitherto  adopted  in  the  distribution  of  booty  to  the  forces 
in  India,  among  the  several  classes  and  ranks  of  the  army,  should 
be  adhered  to  on  the  present  occasion." 

The  minute  of  the  16th  of  January,  1826,  was  followed  by  a 
warrant  under  the  sign  manual,  bearing  date  the  30th  of  Septem- 
l3er,  1826.  This  instrument  stated,  in  its  preamble,  the  warrant 
of  March,  1823,  and  the  consequential  grant  to  the  trustees,  re- 
citing that  such  grant  was  made  "in  trust,  for  the  purpose  of 
being  distributed  to  the  said  forces  according  to  a  scheme  directed 
hy  otH*  said  wauant,  and  submitted  by  the  said  trustees  to  the 
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commissioneis  of  our  treasury;  for  the  signification  of  our  rojal 
pleasure  thereon."  It  then  proceeded :  ^^  And  whereas  the  said 
commissioners  of  our  treasury  have  humbly  submitted  to  us,  for 
our  gracious  approval,  a  minute  of  their  board,  bearing  date  the 
16th  day  of  January,  1826,  containing  directions  to  the  said  trus- 
tees as  to  the  principles  on  which  they  were  to  prepare 
[*44]  the  %5heme  for  the  distribution  of  the  said  booty,  of  which 
further  directions  we  have  been  graciously  pleased  to 
approve :  and  wheteas  the  ccxnmissioners  of  our  treasury  have 
represented  to  us  that  they  have  maturely  considered  the  schemes 
prepared  in  conformity  to  the  said  minute,  submitted  to  them  by 
the  said  trustees  for  the  distribution  of  certain  parts  of  the  said 
booty,  taken  in  il^e  daily  operations  of  the  troops  under  the  com- 
mand of  Lieutenant-General  Sir  T.  Hislop  at  the  following  places; 
viz.,"  &c.  Here  the  warrant  specified  the  several  places  where 
the  booty  taken  was  to  be  considered  as  £Jling  within  that  de- 
scription, and  stated  the  value  of  the  whole  at  21  lacs  58,168 
rupees,  as  more  particularly  set  forth  in  the  annexed  schemes  to 
which  it  referred.  It  then  proceeded:  "And  whereas  we  are 
graciously  pleased  to  approve  of  the  said  schemes,  we  do  hereby 
authorize  and  direct  our  said  trustees  to  distribute  the  proceeds 
of  the  said  21  laes  58,168  rupees  accordingly." 

The  warrant  for  the  distribution  of  those  portions  of  the  booty 
which  were  to  be  considered  "as  having  been  taken  in  the  daily 
operations  of  the  troops,"  and  therefore  distributable  upon  ^the 
principle  of  actual  capture,  was  followed,  on  the  13th  of  Febru- 
ary, 1828,  by  another  warrant,  relating  exclusively  to  that  part 
of  the  booty  to  which  the  principle  of  c(Mistructive  capture  was 
to  be  applied.  This  latter  warrant  referred  to,  and  formally  ap- 
proved of,  the  treasury  minute  of  January,  1826,  in  language 
precisely  the  same  with  that  employed  in  the  warrant  of  Septem- 
ber, 1826,  already  set  forth ;  and  it  continued  in  these  words : 
"And  whereas  the  commissioners  of  our  treasury  have  repre- 
sented to  us  that  they  have  maturely  considered  the  scheme  pre- 
pared in  conformity  to  the  said  minute,  and  submitted  to  them 
by  the  said  trustees  for  distribution  of  a  part  of  the  siu4 
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•booty  acquired  by  the  general  result  of  the  war,  by  the  [*45] 
forces  under  the  command  of  the  late  most  noble  the 
Marquis  of  Hastings,  commander  in  chief  of  all  our  forces  in 
India,  amounting  in  all  to  41  lacs  89,803  rupees,  &c.,  as  shown 
by  the  said  scheme  hereunto  annexed,  &c. ;  and  whereas  we  are 
graciously  ple'ased  to  approve  of  the  said  scheme,  we  do  authorize 
and  direct  the  said  trustees  to  distribute  the  proceeds  of  the  said 
41  lacs  39^808  rupees  accordingly." 

The  ostensible  object  of  these  two  instruments  was  'to  give  the 
royal  sanction  and  approval  to  the  schemes  therein  referred  to, 

"which  were  framed  in  conformity  with  the  principles  recom- 
mended in  the  treasury  minute  of  January,  1826.  Their  prac- 
tical operation,  when  taken  in  connection  with  those  schemes, 
was  to  authorize  a  distribution  of  the  booty,  proceeding  to  a  much 
greater  extent  upon  the  principle  of  constructive  capture,  than 
seemed  to  have  been  contemplated  by  the  warrant  of  March, 
1823.  The  result  was  extremely  prejudicial  to  the  interests  of 
Sip  T.  Hislop  and  the  Deccan  army,  who,  under  the  language  of 
tiie  original  warrant,  considering  themselves  the  actual  captors 
of  the  great  bulk  of  the  property,  had  e^fpected  to  share  it  ex- 
clusively among  themselves ;  and  it  was  proportionably  fevor- 
aUe  to  Lord  Hastings*  and  the  grand  army,  who  were  thus  let  in 
to  participate  in  a  Amd  which  the  Deccan  army  had  supposed  to 

,be  peculiarly  its  own,  and  of  which  the  share  allotted  to  Sir  T. 
Hislop  became  in  consequence  reduced  from  that  of  comniander 
in  chief  to  that  of  a  subordinate  officer  only. 

The  Marquis  of  Hastings  died  in  November,  1826,  before  any 
distribution  of  the  prize  had  taken  place ;  and  the  bill  was  filed 
by  Messrs.  Alexander  &  Co.,  for  the  purpose  of  establish- 
ing their  title  under  the  indentures  *of  October,  1820,     [*46] 
and  December,  1822,  to  the  share  accruing  to  the  mar- 
quis' estate  by  virtue  of  the  warrant  of  February,  1828. 

The  scheme  issued  in  pursuance  of  that  warrant,  appeared  in 
the  London  Gazette  of  the  11th  of  March,  1828,  and  was  entitled 
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"  Grant  to  the  combined  army  which  served  under  the  command 
of  the  late  most  noble  Francis  Marquis  of  Hastings,  K.G.,  com- 
mander in  chief  of  all  the  forces  in  India,  engaged  in  the  war 
against  the  Pindarrees  and  certain  of  the  Mahratta  states,  in  the 
years  1817  and  1818."  This  scheme  had  ascertained  the  value 
of  the  share  allotted  to  the  commander  in  chief  of  what  was  there 
denominated  "  the  combined  army"  at  the  sum  of  M,201t,  being 
one-eighth  of  the  whole  fund  thereby  apportioned  among  the 
oflJcers  and  men  who  composed  that  army ;  and  as  the  descrip- 
tion of  commander  in  chief  was  imderstood  to  apply  to  Lord 
Hastings,  although  his  name  was  not  mentioned  in  the  body  of 
the  scheme,  the  sum  s6  allotted  was  paid  into  court  in  the  cause 
of  Watson  v.  Jhtke  of  Wellington,{a)  by  the  trustees  of  the  Dec- 
can  booty,  and  on  the  dismissal  of  that  suit,  was  directed  to  be 
retained  to  abide  the  result  of  the  present  claim. 

Sir  T.  Hislop,  who  denied  the  validity  of  Lord  Hastings'  title, 
and  various  incumbrancers  who  set  up  claims  against  the  fund 
under  instruments  posterior  in  date  to  the  assignments  to  Alex- 
ander &  Co.,  were  joined  with  the  Marquis'  personal  representa- 
tive as  defendants  to  the  bill. 

Of  the  questions  argued  at  the  hearing,  the  most  ma» 
[*47]    terial  were  the  two  following :  first,  whether  the  *share 

of  the  Marquis  of  Hastings  would  pass  by  the  assign-  , 
ment  executed  by  him,  after  the  booty  had  been  taken,  but  be- 
fore the  crown  had  made  any  grant  of  it,  or  issued  any  warrant 
under  the  sign  manual,  determining  in  what  mode  it  should  be 
distributed :  second,  whether  the  amount  of  the  share  of  the 
Marquis  of  Hastings  was  to  be  considered  as  definitively  fixed 
by  the  warrant  of  1828,  or  whether  it  was  still  open  to  any  party 
to  claim  to  have  it  reduced,  according  to  the  principle  of  distri- 
bution alleged  to  be  established  by  the  warrant  of  1823. 

Mr.  Pemherton,  Mr.  Kindei^sley  and  Mr.  Fane  for  the  plaintiffs, 
(a)  1  Busa.  ft  11.  602. 
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Captors  Iiave,  from  the  time  of  capture,  an  inchoate  right  in 
effects  captured  as  prize,  which,  though  the  title  is  not  periected 
till  a  grant  is  made  by  the  crown,  is  a  vested  right  and  is  capa- 
ble of  transmission  by  assignment  or  otherwise.  In  Stevens  v. 
BagiveU,{d)  Sir  William  Grant  says :  "  though  the  projxjrty  was 
not  completely  vested  in  the  captors  nntil  condemnation,  yet 
after  condemnation  it  is  by  relation  considered  as  theirs  trova  the 

time  of  the  capture The  intention  of  the  crown  in  all 

cases  of  this  kind,  is  to  put  what  is,  in  strictness,  matter  of 
bounty,  upon  the  footing  of  matter  of  right.  The  service  per- 
formed is  thought  worthy  of  reward ;  and,  though  the  party  per- 
forming it  died  before  payment,  the  claim  oif  bounty  from  the 
crown  is  considered  as  transmissible  to  his  representatives,  in  the 
same  plight  and  condition  as  the  claim  for  wages,  or  any  other 
stipulated  or  legal  remuneration  of  service.  In  such  cases  the 
crown  never  means  to  exercise  any  kind  of  judgment  or  selec* 
tion,  with  regard  to  the  persons  to  be  ultimately  benefit- 
ted by  the  gift.  The  *representativcs,  to  whom  the  [*48} 
crown  gives,  are  those  who  legally  sustain  that  charac- 
ter:  but  the  gift  is  made  in  augmentation  of  the  estate,  not  by 
way  of  personal  bounty  to  them.  They  take  subject  to  the 
same  trusts  upon  which  they  would  have  taken  wages  or  prize 
money,  to  which  the  party  from  whom  they  claim  might  have 
been  legally  entitled."  There  is  no  authority  or  principle  on 
which  it  could  be  held,  that  the  interest  which  the  captor  has  in 
prize  money,  is  not  capable  of  assignment  till  the  grant  by  the 
crown  is  completed. 

The  amount  of  the  Marquis  of  Hastings^  share  is  definitively 
fixed  by  the  warrant  and  scheme  of  1828;  and  no  court  can  now 
enter  into  the  consideration  of  the  question,  whether  a  greater 
or  leas  sum  ought  to  have  Ijeen  allotted  to  him.  As  no  pro- 
clamation has  been  issued  regulating  the  distribution  of  such 
booty  as  might  be  taken  in  the  war,  the  division  could  be  only 

(a)  15  Ves.  152. 
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in  such  manner  as  his   Majesty  by  his  sign  manual  should 
direct.(a) 

[*49]  *SLr  Charles  Wetherell  and  Mr.  iSimrt^  for  Sir  Thomas 
Hislop,  contended,  at  great  length,  that  the  fund  was 
bound  by  the  warrant  of  1823,  which  established  the  principle 
by  which  the  distribution  of  the  booty  was  to  be  made,  and  that 
the  distribution  directed  by  the  warrant  of  1828  was  not  in  con- 
formity to  this  principle. 

Mr.  Bickersieth  and  Mr.  QriffUh  Richards^  'for  the  personal  rep- 
resentative of  the  Marquis  of  Hastings. 

The  Marquis  of  Hastings  had  not,  at  the  time  when  the  secu* 
rity  to  Alexander  &  Co.  was  executed,  such  an  interest  in  the 
booty,  as  was  capable  of  assignment  In  Stevens  v.  Bagioell^ 
prize  money  is  placed  on  the  same  footing  as  wages.(&)  It  is 
settled  that  neither  the  full  pay  nor  the  half  pay  of  an  officer  can 

(a)  The  54  G.  3,  o.  86,  &  2,  provides,  "That  in  all  captures  whiofa  shall  bo  made 
bj  his  Majcst/s  army,  royal  artillery,  proTincial,  black,  and  all  other  troops  in  the 
pay  of  his  Majesty,  or  belonging  to  his  Majesty,  but  in  the  pay  of  the  united  com* 
pany  of  merchants  trading  to  the  East  Indies,  whether  in  conjunct  expeditions  with 
his  Majesty's  navy,  or  otherwise,  of  any  fortress  or  possession  of  hiff  Majesty's  ene- 
mies upon  the  land,  or  of  any  ship  or  vessel  in  any.  road,  haven,  river,  or  creek  be- 
longing to  such  fortress  or  possession,  the  commanders  and  other  officers  and  soldiers 
acting  on  such  expeditions,  shall  have  such  right  and  interest  as  his  Majesty  shall 
think  fi^to  order  and  direct^  in  all  th^  arms,  ammunition,  stores  of  war,  goods,  mer- 
chandize, and  treasure  belonging  to  the  State,  or  to  any  public  trading  company  of 
such  enemies,  which  shall  be  found  in  such  fortress  or  possession ;  and  also  in  all 
and  every  ship  or  vessel,  with  their  arms,  ammunition,  tackle,  apparel  and  furniture^ 
and  aU  the  goods,  merdiandiae  and  other  effects  on  board  the  same,  which  shall  be 
captured  in  any  road,  haven,  river  or  creek,  belonging  to  such  fortress  or  possession, 
(ifter  final  adjudication  thereof;  as  lawful  prize  to  his  Mi^esty,  in  any  of  his  M^jesty*s 
Courts  of  Admiralty  or  Vice- Admiralty,  which  shall  be  duly  authorized  to  take  cog- 
nizance of  the  same  (which  courts  are  hereby  roqmred  to  proceed  therein  to  lawM 
adjudication),  to  be  divided  hi  such  proportions,  and  according  to  such  general  rule 
of  distribution  lor  the  army  as  shall  be  established  by  his  Majesty,  or  in  de&ult 
therof  in  such  manner  as  his  Majesty  shall,  under  his  sign  manual,  be  pleased  to 
dkect"  The  64  G.  3,  ch.  86,  has  nnce  been  repealed  by  the  2  W.  4,  c.  53,  which 
amends  and  consolidates  the  kws  relatmg  to  the  payment  of  army  prize  money. 

(h)  CoUyer  v.  FaUon,  T.  &  R.  459. 
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be  afisigned  or  pledged ;  Berunck  t.  Iiead,{a)  Fhrty  y.  OdlumSf>) 
Considered  aa  a  remuneration  for  past  servicea,  prize  money 
cannot  be  assigned ;  and  if  it  is  viewed  as  an  excitement  to  future 
exertion,  the  same  objection  applies.  The  country  has  a  right  to 
require,  that  the  officers  and  soldiers  shall  not  place  themselves 
in  a  situation,  in  which  the  motives,  held  out  to  them  by  the 
crown,  shall  be  impaired  in  force.  In  the  present  case, 
there  is  a  ^peculiar  disability  arising  out*  of  the  situation  [*50] 
of  the  Marquis  of  Hastings  as  Govemor-GeneraL  The 
man  who  was  Governor-General  and  commander  in  chief,  was 
necessarily  the  person  who  would  be  principally  consulted  by 
the  crown  as  to  the  mode  of  distribution  which  should  be 
adopted:  and. in  the  present  instance,  communications  on  this 
subject  did  take  place  between  the  Marquis  of^astings  and  the 
officers  of  the  crown.  He  would  be  exposed  to  temptation  not 
to  discharge  his  duty  in  such  communications,  if  he  were  per- 
mitted previously  to  subject  his  own  share  in  the  booty  to  the 
demands  of  others. 

Mr.  Wray^  for  the  crown. 

Mr.  S^ice^  Mr.  J.  Busselly  ,wad  Mr.  Wright,  for  other  parties. 

Mr.  Pemlerion,  in  reply. 

Prize  money  is  not  in  the  nature-  of  full  pay  or  half  pay.  A 
soldier  cannot  assign  his  pay,  because  his  pay  is  received  for  the 
purpose  of  enabling  him  to  discharge  the  duties  which  he  is  hired 
to  perform,  and  the  probable  result  of  jdienating  his  pay  would 
be  to  deprive  him  of  the  means  of  performing  his  duties.  Prize 
money,  on  the  contrary,  is  an  extraordinary  bounty  granted  by 
the  crown  a?  a  reward  *for  services  already  performed  The  ser- 
vices having  been  performed,  it  matters  not  how  the  reward  is 
dealt  with  by  the  party  entitled  to  receive  it ;  and  whether  it  is 
assigned  before*  or  after  the  nominal  grant  by  the  crown,  must  be 
altogether  immaterial.    Even  considered  as  a  stimulus  to  future 

(a)  1  H.  Black.  62t.  {b)  S  T.  R.  651. 
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any  subsequent  act  of  his  Majesty,  and  the  warrants  of  1820 
and  1828,  therefore,  were  altogether  nullities. 

If  the  right  were  admitted  to  have  been  fully  vested  in  Sir  T, 
Hislop,  the  jurisdiction  of  the  court  to  adjudicate  upon  the  war- 
rant, followed  of  course.  There  was  no  rule  which  laid  it  down, 
that  when  a  royal  grant  once  created  a  tide,  the  validity  of  that 
title,  and  consequently  the  construction  of  the  instrument  crea- 
ting it,  might  not,  like  any  other  matter,  become  the  subject  of 
litigation  in  Westminster  Hall.  Here,  independently  of  the 
ground  of  trust  before  referred  to,  the  fimd  which  formed  the 
subject  matter  of  the  grant  having  been  brought  into  the  Court 
of  Chancery,  the  question  of  title  to  the  fund,  and,  of  necessity, 
the  construction  of  the  warrant,  became  collaterally,  but  regu* 
larly,  cognizable  in  the  same  court    Stevens  v.  Bagtv€ll,{a) 

The  Lord  Chancellor  : — ^From  the  magnitude  of  the  stake 
involved  in  it,  this  appeal  is  entitled  to  be  termed  very  import- 
ant; and  it  is  also  extremely  important  in  another  view,  from 
the  deep  interest  which  many  most  meritorious  individuals  must 
necessarily  take  in  the  result  But  here  its  whole  interest  ends ; 
for  if,  on  the  one  hand,  I  never  saw  a  more  important  case,  so, 
on  the  other,  I  have  never,  in  the  course  of  my  experience  at  the 
bar,  seen  one  less  incumbered  with  any  kind  of  difficulty. 

[*54]  *I  shall  begin  with  stating  principles  touching  the  un- 
contested rights  of  the  crown  in  matter  of  prize ;  princi- 
ples which  have  a  material  influence  over  the  whole  question, 
but  which,  however  they  may  have  beeni  admitted  in  point  of 
form,  have  been  altogether  lost  sight  of  in  their  application  to 
the  argument  That  prize  is  clearly  and  distinctly  the  property 
of  the  crown,  that  the  sovereign  in  this  country,  the  executive 
government  in  all  countries,  in  whom  is  vested  the  power  of 
levying  the  forces  of  the  state,  and  of  making  war  and  peace,  is 
alone  possessed  of  all  property  in  prize,  is  a  principle  not  to  bo 

(a)  16  Vo8.  130. 
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disputed.  It  is  equally  incontestable  tliat  the  crown  possesses 
this  property  ^?e?K>  jure^  absolutely  and  wholly  without  control ; 
that  it  may  deal  with  it  entirely  at  its  pleasure ;  may  keep  it  for 
its  own  use ;  may  abandon  or  restore  it  to  the  enemy,  or,  finally, 
may  distribute  it  in  whole  or  in  part  among  the  persons  instru* 
mental  in  its  capture,  making  that  distribution  according  to 
whatever  scheme,  and  under  whatever  regulations  and  conditions 
it  sees  fit  It  is  equally  cleai',  and  it  follows  from  the  two  former 
propositions,  that  the  title  of  a  party  clainaing  prize,  must  needs, 
in  all  cases,  be  the  act  of  the  crown,  by  which  the  royal  p]pa8ure 
to  grant  the  prize  shall  have  been  signified  to  the  subject  Whe- 
ther, where  that  act  has  once  been  completed,  and  it  distinctly 
appears  that  the  crown  was  minded  to  depart  with  the  property 
finally  and  irrevocably — ^whether,  even  in  that  case,  the  same 
paramount  and  transcendant  power  of  the  crown  might  not  inure 
to  the  efiect  of  preserving  to  his  Majesty  the  right  of  modifying 
or  altc^ether  revoking  the  grant,  is  a  question  which  has  never 
yet  arisen,  and  which,  when  it  does  arise,  will  be  found  never  to 
have  been  determined  in  the  negative.  But  this,  at  all  events, 
is  dear;  that  when  the  crown,  by  an  act  of  grace  and  bounty, 
departs,  for  certain  purposes  and  subject  to  certain  modi- 
fications, *with  the  property  in  prize,  it  by  that  act  plainly  [*55] 
signifies  its  intention  that  the  prize  shall  continue  subject 
to  the  power  of  the  crown,  as  it  was  before  the  act  was  done. 

This  latter  proposition  is  capable  of  illustration  fi'om  a  variety 
of  sources,  which  were  but  slightly  adverted  to  in  the  argument; 
for  whQther  we  refer  to  the  decisions  of  venerable  judges,  to  the 
precedents  fiimished  by  prize  proclamation,  or  to  the  more  ven- 
erable authority  of  the  letter  of  the  statutes,  fix)m  all  of  these  it 
will  be  found  that,  in  stating  the  absolute  nature  of  the  principle, 
I  have  not  strained,  but  have  rather  feUen  short  of  the  truth. 

The  doctrine  has  been  frequently  recognized  in  cases  where 
the  question  has  arisen  subsequently  to  the  capture,  and  before  ^ 
condemnation :  but  the  same  principle  was  afterwards  extended 
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in  the  case  of  the  EUdje  MaMp)  at  the  Cockpit,  in  which,  after 
final  adjudication  in  the  court  below,  but  pending  an  appeal,  and 
before  the  final  decision  of  the  appeal,  the  crown  thought  proper, 
for  reasons  of  state  and  public  policy,  to  restore  the  prize  at  the 
expense  of  the  captors.  In  other  words,  it  was  there  determined, 
and  that,  too,  upon  a  solemn  and  most  able  argument,  and  by  a 
judge  the  most  learned  and  eminent  of  his  time,  the  present  Lord 
Stowell,  that  when  the  crown  saw  fit  to  restore  the  capture,  the 
captors,  who  had  run  the  risk  and  suffered  the  k)ss,  who  had 
moreoyer  borne  the  charge  of  bringing  the  prize  into  port,  and 
the  fiirther  costs  of  proceeding  in  the  Admiralty  to  adjudication^ 

and  had  even  tmdergone  additional  expenses  in  contests 
[*563    ing  their  claim  upon  appeal,  were  altogether  *without  a 

remedy.  "  It  is  admitted,"  says  Lord  Stowell,  in  lan- 
guage which  it  would  be  vain  to  praise  or  attempt  to  imitate, 
"it  is  admitted  on  the  part  of  the  captors  whose  interests  have 
been  argued  with  great  force,  (and  not  the  less  effective,  surely, 
for  the  extreme  decorum  with  which  that  force  has  been  tem- 
pered), that  their  claim  rests  wholly  on  the  order  of  council,  the 
proclamation,  and  the  Prize  Act.  It  is  not,  as  it  cannot  be  de- 
nied that,  independent  of  these  instruments,  the  whole  subject 
matter  is  iu  the  hands  of  the  crown,  as  well  in  point  of  interest 
as  in  point  of  authority.  Prize  is  altogether  a  creature  of  the 
crown.  No  man  has,  or  can  have,  any  interest,  but  what  he 
takes  as  the  mere  gift  of  the  crown ;  beyond  the  extent  of  that 
gift  he  has  nothing.  This  is  the  principle  of  law  on  the  subject, 
and  founded  on  the  wisest  reasons.  The  right  of  making  war  and 
peace  is  exclusively  in  the  crown.  The  acquisitions  of  war  be- 
long to  the  crown,  and  the  disposal  of  these  acquisitions  may  be 
of  the  utmost  importance  for  the  purposes  both  of  war  and  peace. 
This  is  no  peculiar  doctrine  of  our  constitution :  it  is  universally 
received  as  a  necessary  principle  of  public  jurisprudence  by  all 
writers  on  the  subject,  *  Bello  paria  cedunt  reipublkce,^  "(i)  Upon 
that  principle,  accordingly,  and  holding  that  right  not  to  be  de- 
vested by  the  proclamation,  and  order  in  council,  and  the  Prize 

(a)  5  Rob.  na.  (h)  6  Bob.  181. 
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Act,  Lord  Stowell  decided,  that  up  to  the  period  of  final  adjudi- 
cation the  crown  can  restore  the  prize,  without  thinking  of  con- 
gulti])^  or  taking  the  coftisent  of  the  captor,  who,  at  his  peril  and 
at  the  expense  of  his  own  blood  and  treasure,  won  that  prize 
finom  the  enemy. 

It  has  been  strongly  argued  that  the  difference  between  prize 
proclamations  and  the  warrant  in  question  is  this,  that 
the  prize  proclamations  only  intimate  the  intention  to  [*57] 
distribute  or  to  grant,  whereas  here  there  is  much  more 
— a  grant  actually  executed.  The  prize  proclamation,  which 
was  the  subject  of  discussion  in  the  case  of  the  ElsAe  Ifaas,  now 
lies  brfore  me,  and  it  will  presently  be  seen  whether  or  not  that 
can,  with  any  strictness  of  speech,'  be  described  as  an  intention 
indicated,  and  not  a  grant  made.  It  is  a  solemn  instrument — ^a 
proclamation  by  the  king — ^and  it  runs  in  these  terms:  ""We, 
being  desirous  to  make  it  known  to  our  loving  subjects,  and  all 
others  whom  it  may  concern,  by  this  our  proclamation,  by  and 
wiA  the  advice  and  consent  of  our  privy  council,^  not  that  we 
intend  to  do  this  or  that,  but — "that  our  will  and  pleasure  is, 
tiiat  the  net  proceeds  of  all  prize  taken,  the  right  whereof  is  in- 
herent in  us  and  our  crown,  be  granted  to  the  takers,  subject  to 
the  payment  of  costs  and  not  otherwise,  and  the  same  prize  may 
be  so  granted  in  the  proportions  and  manner  hereafter  set  forth, 
that  is  to  say ; " — and  then  comes  the  scheme  of  distribution,  ac- 
cording to  which  the  crown's  will  and  pleasure  is,  that  the  prize 
i^all  vest  and  be  distributed. 

Throughout  the  whole  of  the  instrument,  I  fiiid  not  a  letter  or 
sylable  that  looks  like  the  reservation  of  a  power  to  alter  or  re- 
voke. Here  is  a  gift  by  the  crown,  of  a  right  inherent  in  the 
crown^  to  be  distributed  among  the  captors  according  to  a  scheme 
laid  down  "herein,"  and  not  elsewhere,  to  be  distributed  as 
^*  hereafter  set  forth"  and  not  otherwise,  and  without  a  tittle  that 
points  to  the  reserving  of  a  power  to  revoke,  or  alter,  or  modify 
that  sdienie.  Now  I  have  said  that  the  higher  authority  of  the 
Act,  if  higher  it  be,  shall  affix  the  construction  to  this  instru- 

VOL.  n.  4 
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ment,  and  shall  show  what  is  the  power  of  the  crown,  even  after 
it  has  issued  the  prize  proclamation,  after  it  has  finally  approved 
the  scheme  oi  distribution,  and  finally  stated  in  what  way  the 

distribution  was  to  be  effocted.  It  might  have  been 
[*58]  argued  *from  that  proclamation,  much  more  strongly 
than  from  the  warrant  under  consideration,  that  the  grant  ;^ 

was  irrevocably  vested,  and  that  the  gifl  must  be  held  as  upon 
a  conveyance  in  trust,  subject  to  the  direction  of  the  court  and 
the  pleasure  of  the  cesiuis  que  trusts.  That  proclamation  looks 
forward  to  no  other  Act  upon  which  final  distribution  is  to  attach. 
It  does  not  say  in  the  language  of  the  present  warranty  '^to  be 
distributed  in  such  way,  or  according  to  such  scheme  as  our 
Lords  Commissioners  shall  lay  before  us,  and  as  we  shall  approve 
o£"  Observe,  nevertheless,  how  the  legislature  has  treated  this 
very  instrument  in  the  Prize  Act ;  and  surely,  if  any  statute  be 
germain  to  the  matter  in  hand,  it  must  be  the  one  passed  by  the 
authority  of  the  legislature  at  the  beginning  of  each  war,  to 
regulate  the  rights  of  parties.  No  Prize  Act  ever  presumes  to 
interfere  with  the  rights  of  the  crown.  No  Prize  Act  ever  ash 
sumes  that  the  legislature  is  dealing  with  the  rights  of  the  crown, 
but  suggesting  and  prefixing  a  statement^  that  the  crown  had 
given  the  net  proceeds  to  be  dealt  with,  in  terms  like  the  follow- 
ing— "  Whereas  his  Majesty  hath,  of  his  royal  munificence,  .been 
graciously  pleased  by  several  proclamations,  to  declare  his  will 
and  pleasure  to  give  the  benefit  of  all  prize  taken  during  the 
hostilities  in  which  his  Majesty  is  engaged,  to  the  captors  thereof 
being  in  his  Majesty's  service,  or  duly  commissioned" — it  then 
proceeds  to  declare,  adopting  and  confirming  the  proclamation, 
"  that  the  captures  be  decided  and  distributed  in  such  manner  as 
his  Majesty  hath  been  pleased  to  order,  by  the  said  proclamation 
of  the  7th  of  July,  1803."  But  it  does  not  stop  there,  as,  had 
the  grant  been  irrevocable  and  ntichangeable,  it  would  have 
done — "or  in  such  manner  as  his  Majesty,  his  heirs  and  succes- 
sors, may  order  and  direct  by  any  proclamation  now  or  hereafter 

to  be  issued."  Can  any  person  who  reads  that  statute 
[*59]    doubt,  that  notwithstanding  the  words  of  gift  *used  by 

the  crown,  notwithstanding  the  absolute  and  irrevocable 
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nature  of  those  words  in  the  prize  proolamatdoii,  the  legislature 
did  look  forward  to  a  future  period,  when  the  crown  might 
thereafter  recall  and  chaDge  the  mode  of  distribution  altogether  ? 

Here  then  is  a  l^gislatiye  dedaration  (for  the  statute  is  decla- 
mtory  merely,  and  enacts  no  new  lai?f  upon  the  subject),  that 
althou^  the  prise  proclamation  aj^)earB  to  make  a  distribution 
according  to  a  scheme,  without  looking  forward  to  any  further 
approbation  or  alteration,  the  crown  has  still  the  power  to  alter 
that  scheme  and  substitute  another,  to  vary  and  revoke  it,  to 
make  a  new  distribution  upon  principles  wholly  different 

Thus  much  with  respect  to  prize  at  sea.  In  general,  no  Act 
passes  with  respect  to  military  prize;  nevertheless,  that  rests 
upon  the  same  principles  of  law.  The  64  O.  S,  c.  86,  proceeds 
accordingly  in  these  terms :  '^  Whereas  his  Majesty  hath,  of  his 
royal  munificence,  been  graciously  pleased  by  several  proclama* 
tions,  to  declare  his  will  and  pleasure  to  give  the  benefit  of  all 
piizes  taken  during  the  hostilities  in  which  his  Majesty  is  en- 
gaged, to  the  captors  thereof  being  in  his  Majesty's  .service,  or 
duly  commissioned,"  &c.;  and  the  second  section  provides,  that 
all  captures  shall  be  divided  in  such  proportions,  and  according 
to  such  general  rule  of  distribution,  for  the  army,  as  shall  be 
established  by  his  Majesty,  or  in  default  thereof,  in  such  manner 
as  his  Majesty  shall  under  his  sign  manual  be  pleased  to  direct : 
notwithstanding  the  preamble  had  recited  that  his  Majesty  had 
issued  his  proclamation,  stating  the  mode  of  distribution  that 
was  to  be  adopted. 

I  come  now  to  the  warrant  which  lies  before  me  for  construc- 
tion in  the  present  case.  It  is  admitted  upon  all  hands, 
♦whether  the  Lords  of  the  Treasury  were  right  or  wrong  [*60] 
in  the  conclusion  they  first  came  to,  whether  the  second 
conclusion  they  came  to  is  right  or  wrong,  and  whether  the  first 
was  the  same  with  the  second,  or  the  second  altered  or  repealed 
the  fiisty  and  substituted  a  new  one,  that  these  are  no  questions 
here.    The  only  question  raised  now,  and  the  only  question 
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trixich  a  court  of  kw  can  entertain,  tb  thidy  whether  anything 
Wd5  done  by  the  crown  m  the  first  warrant,  which  though  a  leaa 
jbrmai  instroment  than  the  psockmatiion  of  piize  I  bare  referred 
tov  is  in  snbstanee  a  proolamation — whether  this  warrant,  xmder 
the  royal  sign  manual,  affords  any  fotxndation  for  the  contention 
80  ably  and  explicitly  m&intainedy  that  the  crown  departed  with 
the  property  and  yeeted  a  right  in  troalees  for  the  benefit  of  par* 
ties  in  the  nature  of  cestuis  que  trusta^  a  right  which,  &ough 
springing  from  a  ydlnntary  act  of  grace  and  bounty  in  the  giyer, 
became  irrevocably  vested  in  the  tmstees  for  those  parties,  and 
rendered  the  subsequent  orders  immaterial,  inasmuch  as  they 
were  superfluous  and  contradictory  to  each  other* 

Firsts  I  greatly  doubt  the  propriety  of  calling  tl)js  a  trust  deed 
m  any  sense  of  the  word.  It  is  more  like  a  power  of  attorney, 
given  without  an  interest,  and  therefore  revocable;  or  rather, 
perhaps,  it  resembles  some  of  those  arrangements,  which  aro 
said  to  be  of  a  family  nature,  for  the  payment  of  debts,  and  inc 
which  the  principal  object  is  not  so  much  the  creditor  as  tho 
debtor,  the  maker  of  the  instrument ;  ^nd  in  this  point  of  view 
the  case  beccnnes  more  nearly  analogous  to  WaMwyn  v.  Ooutts{a^ 

and  QarrardY.  LauderdaUfip)  than  to  the  cases  of  Ellison 
[*61  j    V*  Ellis(m^{c)  Colmmi  v.  Sarreli^id)  *and  Pulveriofi  v.  Pulver" 

tofi;{e)  there  being  rather  an  agency  created  for  the  con* 
venience  of  the  grantor  of  the  deed,  than  any  interest  conveyed 
to  trustees  for  the  benefit  of  those  who  may  become  beneficially 
entitled  under  it.  But  without  pursuing  this  inquiry,  let  U£l 
look  at  the  nature  of  the  instrument  itself.  After  reciting  the 
minute  of  the  treasury,  and  that  "  it  is  expedient  that  a  warrant 
should  be  issued,  to  grant  the  said  booty  to  trustees^  to  be  named 
by  us  for  the  purpose  of  ascertaining,  collecting,  and  receiving 
the  same" — ^not  for  distributing  to  A.  B.  and  C,  the  persons 
beneficially  interested — ^no,  but  "  for  the  purpose  of  preparing 
a  scheme  for  the  distribution  thereof,  conformably  to  the  princi- 
ples recommended  in  the  said  minute ;  We,  taking  the  premises 

(a)  3  Mer.  TOT.  (c)  6  Ves.  650.  («)  IS  Tea.  84. 

(5)3  Sim.  1.  ((OlVe6.Jiin.  50. 
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into  onx  royal  consideration,  are  gradonfily  pleased  to  give  and 
grant  the  same  to  onr  trastees,  for  the  purpose  of  collecting, 
recoyering,  and  reeeiying  the  booty."  The  warrant  then  pio- 
ceeds:  ^  and  also  all  moneys  into  which  the  plunder  or  booty  or 
any  part  thereof  may  haye  been  eonyerted,  as  well  all  such  ai 
may  already  haye  been  secured  or  rec^yed  into  the  hands  of  the 
United  Company,  (nt  any  of  their  officers  or  seryants,  or  any 
ether  persons;  as  also  all  such  as  ibe  trustees  may  hereafter 
recoyer  or  receive  from  the  United  Company,  or  any  of  their 
officers  or  seryants,  or  any  other  person  whomsoeyer ;  and  there 
it  ends.  Th^preamble  says,  "  Whereas  it  is  expedient  to  appoint 
trustees  for  the  double  purpose  of  collecting  in  the  money,  and 
for  preparing  a  scheme  for  the  distribution  thereof;^  the  operar 
tiye  part  says,  "  you  the  trustees  are  hereby  yested  with  the  booty, 
for  the  purpose  <^  collecting  and  getting  it  in,''  without  stating 
any  other  purpose.  That  is  totally  unlike  yesting  an  interest  in 
them  for  the  purpose  of  distribution.  What  follows  ? 
Simply  'a  direction  or  power.  The  words  are,  "  We  do  [*62] 
hereby  empower  the  said  trustees,  under  the  authority, 
and  by  the  direction  of  the  commissioners  of  our  treasury,  to  sue 
for  and  recoyer  all  such  booty,  and  we  authorize  and  empower 
our  said  trustees  to  allow  all  proper  costs  and  charges,  and  we 
do  authorize  and  direct  our  trustees  to  prepare  a  scheme  for  the 
distribution  of  the  booty,  and  of  all  and  eyery  part  and  parts 
thereof  conformably  to  the  principle  recommended  by  the 
minute  ci  the  commissioners  of  the  treasury,  and  approved  by 
ns,  which  scheme  shall  be  submitted  by  them  to  tiie  commis- 
doners  of  our  treasury" — ^to  be  acted  upon  by  them  without 
more  ado?  no  such  thing — '^  which  scheme  shall  be  submitted 
by  ihem  to  the  said  commissioners  of  our  treasury,  Jbr  (he  stgnifir 
nation  of  our  royal  pleasure  (hereon^ 

Suppose  a  man  were  to  say,  I  make  you  trustees  for  distribu* 
ting  1,000?.  among  A.,  B.,  and  C. ;  it  might  be  contended  that 
A.,  B.,  and  C.  were  eestuts  que  trusts,  and  that  the  trustees  were 
answerable  to  them.  But  suppose  he  says,  I  make  you  trustees 
touching  certain  of  my  debts^  and  after  you  diall  haye  dsHed 


CASES  IN  CHANCERY. 


Alexander  y.  The  Dak&  of  Wellington. 


tbem  in,  you  are  to  lay  before  me  a  scheme,  which  when  I  have 
approved  of,  you  shall  then  distribute  the  funds  to  A.,  B.,  and 
C,  or  somebody  else.  Can  any  one  doubt  that  this  would  de^ 
feat  the  claim  of  A.,  B.,  and  C.  ?  Till  I  hare  seen  the  scheme, 
and  exercised,  my  discretion  upon  it,  and  issued  what  new  direo- 
tions  I  please,  it  cannot  be  said  to  vest  a  beneficial  interest  in  th« 
eestms  que  trusts.  All  that  this  deed  effects  is,  to  appoint  these 
persons  "  our  trustees"  (not  trustees  for  the  parties),  to  collect  the 
fund ;  and  it  desires  them,  in  a  manner  merely  directory,  to  lay 
a  scheme  for  the  distribution  before  the  crown.  Now,  no  such 
step  was  taken  till  the  years  1825  and  1826,  when  a  scheme  waa 

laid  before  the  crown,  and  his  Majesty  thereupon  issued 
[*68]    a  new  warrant,  *referring  to  the  former,  and  saying  in 

efiEect,  "  I  have  had  a  scheme  laid  before  me,  and  I  ap- 
prove of  it."  It  seems  to  me,  therefore,  to  be  as  plain  as  a  mat- 
ter of  fact  can  be,  that  the  crown  in  1826  executed  the  intention 
which  it  professed  in  1828,  and  that  it  then,  for  the  first  time^ 
approved  of  a  scheme  of  distribution.  Then  for  the  first  time  it 
made  a  final  distribution,  if  up  to  this  hour  the  distribution  be 
final ;  a  point  as  to  which,  upon  the  authority  of  the  statute  con- 
struing the  prize  proclamation,  and  treating  it,  though  it  makes 
no  reference  to  the  future,  as  if  it  were  still  subject  to  the  power 
and  revision  of  the  crown,  I  am  inclined  to  entertain  doubt.  It 
is  said  that  the  trustees  were  only  called  upon  to  make  distribu- 
tion according  to  the  principles  chalked  out  by  the  minute  of  the 
treasury,  and  that  they  were  to  act  merely  as  calculators.  But 
it  seems  a  most  extravagant  supposition,  and  most  derogatory  to 
the  dignity  of  the  royal  functions,  that  a  mere  arithmetical  opera- 
tion should  be  all  that  was  committed  to  the  trustees,  and  yet 
that  the  crown  should  res^^e  to  itself  the  power  of  approving 
of  this  arithmetical  operation.  The  trustees  are  to  submit  a 
scheme  framed  according  to  certain  principles ;  but  where  would 
be  the  use  of  coming  back  with  the  result  of  an  arithmetical  com- 
putation which  the  Lords  of  the  Treasury  were  to  lay  before  the 
crown  ?  Was  it  necessary  to  put  all  this  machinery  in  motion 
— ^to  apply  to  the  treasury,  and  from  the  treasury  to  the  crown 
— ^in  'order  that  the  latter  might  adopt  a  result  founded  on  a  sim- 
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pie  principle  of  aarithmetic  ?  I  cannot  so  read  or  understand  the 
warranty  without  doing  violence  to  all  sound  principles  of  con- 
dfcruction. 

Reference  has  been  made  to  the  case  of  Stevens  v.  BagweU,{a) 
where  that  which  was  a  matter  of  bounty,  is  put  upon  the 
^footing  of  a  right  So  fiir  to  be  sure  as  the  question  [*64:] 
regards  the  transmission  of  the  right  from  the  grantee, 
after  it  has  once  vested  in  him,  he  may  seU  or  assign  the  bounty ; 
he  may  transmit  it  to  his  heir,  or  sue  for  it,  and  say  it  has  be- 
come a  matter  of  right,  and  is  no  longer  bounty.  But  is  there  a 
shadow  of  pretence  for  asserting  that,  as  against  the  crown,  or 
against  trustees  standing  in  the  place  of  the  crown,  prize  is  a 
matter  of  right  and  not  of  bounty  ?  Such  a  decision  will  be 
sought  for  in  vain.  The  only  question,  and  I  doubt  whether  in 
a  matter  so  purely  the  creature  of  the  crown  it  be  a  question,  is, 
whether,  inasmuch  as  the  arrangement  is  revocable  up  to  the 
last  moment^  the  crown  could  constitutionally  render  it  irrevoca- 
ble. But  here  I  can  have  no  doubt ;  for  the  instrument,  instead 
of  making  the  grant  irrevocable,  takes  express  pains  to  show  it 
to  be  revocabl6 — ^if  indeed  the  property  be  granted  at  all ;  which 
it  is  not^  for  the  warrant  is  only  an  instruction  to  lay  a  scheme 
before  the  crown,  and  after  that  has  been  approved,  to  proceed 
to  invest  and  distribute. 

Upon  these  grounds,  I  entertain  no  doubt  whatever  that  this 
question,  upon  the  merits,-  is  wholly  beyond  the  jurisdiction  of 
the  court.  Whether  the  Lords  of  the  Treasury  came  to  a  right- 
ful decision  in  1823,  or  to  a  more  rightful  decision  in  1826; 
whether  the  crowTi  has  erroneously  or  properly,  correctly  or  in- 
correctly, justly  or  unjustly  (using  the  word  in  a  vague  sense, 
for  justice  is  a  term  improperly  applied  to  an  act  of  mere  grace), 
come  to  a  decision  upon  the  advice  tendered  by  the  Lords  of  the 
Treasury,  is  no  question  for  this  place.  It  is  enough  for  this 
court,  and  for  the  court  below,  that  the  crown  has  given  the 
booty  by  the  instruments  before  me,  and  that,  notwithstanding 

(a)  15  Yes.  139. 
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anything  that  had  been^  or  had  b^un  to  be,  granted  three  yeaiB 
before,  the  crown  had  a  right  so  to  give  it 

[*65]  *It  is  said  that  there  is  great  confusion  here ;  that  the 
decision  giving  the  property  to  Lord  Hastings,  as  com- 
mander in  chief,  professes  to  proceed  upon  one  principle,  and 
that  the  former  decision,  giving  it  to  Sir  Thomas  HLslcq),  under 
the  name  of  commander  in  chief)  proceeds  upon  another  prind* 
pie.  But  all  such  considerations  are  met  by  observing  that  they 
are  useless  and  foreign  to  the  question  in  hand,  unless  they  raiw 
some  doubt  upon  the  construction  of  the  instrument  Thoaa 
who  so  argue,  do  not  pretend  to  say  that  this  instrument  is  not 
plain.  It  is  too  plaia  and  too  strong  for  them.  Their  aigumevt 
is,  that  the  prize  was  once  given  to  Sir  Thomas  Hialop,and  myw 
to  Lord  Hastings ;  once  to  Sir  T.  Hislop  by  one  royal  wanaa^ 
and  now  to  Lord  Hastings  by  another;  which  latter,  they  eon- 
tend,  affects  most  inconsistently  to  proceed  upon  a  leop^tioii 
of  the  former.  But  suppose  the  first  instrument  had  said,  '^the 
actual  captors  shall  have  the  booty,"  and  the  second  instrument 
had  said,  '^  whereas  it  ia  ri^t  to  adhere  to  the  first  instrument^ 
and  that  the  actual  captors  should  have  the  booty,  and  whereas 
Sir  T.  Hislop  is  the  actual  captor,  nevertheless,  we  please  to  give 
it,  not  to  the  actual  captor,  but  to  Lord  Hastings,  the  oonstrud- 
ive  captor  f  that  would  be  much  stronger  than  the  present  case : 
nevertheless,  if  it  be  clear  in  the  operative  part  of  the  grant, 
whatever  the  reasons  in  the  recital  may  be,  that  the  crown 
meant  to  dispose  of  the  pKq>erty  by  the  last  grant,  the  crown 
had  the  power  so  to  do,  notwithstanding  this  inchoate  prooeed- 
ing,  be  it  inconsistent,  be  it  self  contradictory  or  repugnant  to 
the  other.  If,  therefore,  it  be  clear  that  the  crown  so  intended, 
the  crown  had  the  right ;  and  the  crown  having  the  right,  and 
having  exercised  it,  the  appellant  can  hare  no  title  to  raise  the 
question  here,  whether  the  crown  acted  well,  or  was  well  and 
wisely  advised  in  bestowing  the  bounty  upon  otihers. 
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♦Adamson  r.  Eyrrr.  [*66] 

w 
Bolls.— 1830:  15th  and  22d  NoTember. 

Where  the  grantee  of  an  annuity  is  induced  bj  iUae  representations  or  improper  oon- 

oeolment  of  &cta  on  the  part  of  the  grantor  or  his  agent^  to  become  the  puicfaaaer 

#  of  an  annoitj,  although  he  may  have  relief  at  law,  a  court  of  equity  has  ooncur- 

rent  jurisdiction* 
The  grantor  and  his  agent  in  such  transactions  are  not  bound  to  disclose  all  the  cir- 
cumstances of  the  grantor's  situation ;  they  are,  howerer,  bound  to  give  honest 
answers  to  q[uestioDS  pat  to  them. 

The  plaintiff  was  an  auctioneer,  who  for  the  price  of  7002L 
had  purchased  from  Lea  an  anntdtj  of  85Z.  a  year  for  three  lives, 
on  the  personal  seciuitj  of  Lea  and  two  sureties;  the  defendants 
were  the  solicitors  who  had  conducted  the  negotiations  and  com* 
pleted  the  transaction.  The  annuity  was  paid  during  three 
years ;  but  no  more  payments  were  made  on  account  of  it ;  and 
the  grantor  and  his  sureties  were  insolvent,  so  that  it  was  now 
of  no  value.  The  bill  charged  that  the  defendants  had  con- 
cealed from  the  plaintiff,  fiiets  which  it  was  their  duty  to  have 
disclosed  to  him,  and  had  misrepresented  to  him  the  circum- 
staxioes  of  Lea  and  the  sureties;  and  it  prayed  that  it  might  be 
declared  that  they  had  by  these  means  fraudulently  induced  him 
to  become  the  purchaser  of  the  annuity,  and  that  they  might  be 
made  answerable  for  the  loss  which  he  had  thereby  sustained. 

Lea  was  a  clerk^in  the  service  of  the  East  India  Company,  at 
a  fixed  salary  of  8002L  a  year,  and  he  received  an  additional  100/. 
a  year,  as  clerk  to  one  of  the  committees.  In  1819,  being  in- 
debted to  nearly  the  amount  of  1,80QZ.,  he  applied  to  the  de- 
fendants to  undertake  the  arrangement  of  his  affairs.  To  pro- 
vide a  fund  for  the  payment  of  his  debts,  he  assigned  to  three 
trustees,  of  whom  Evitt  was  one,  4002.  a  year  out  of  his  salary, 
and  the  lease  of 'his  house,  and  executed  a  warrant  of  attorney 
to  enter  up  judgment  against  him  for  2,0002.  Shortly  afterwards 
it  was  determined  to  raise  a  sum  of  7002.  by  way  of  annuity,  and 
Evitt  proposed  the  security  to  Adamson,  for  whom,  though  he 
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was  not  his  regular  fiolicitor,  he  had  in  the  conise  of 
[*67]    twenty  years  been  concerned  *in  money  transactions 

three  or  four  timesl  The  annuity  was  to  be  at  the  rate 
of  twelve  per  cent,  and  the  security  was  to  be  the  personal 
security  of  Lea  and  two  sureties.  At  one  time  Evitt  had  agreed 
to  be  one  of  the  sureties,  if  two  others  could  not  be  found ;  but 
other  sureties  were  found,  one  of  whom  was  a  purser  in  the  sei# 
vice  of  the  East  India  Company,  with  an  income  of  between 
8002.  and  400Z.  a  year,  and  the  other  was  a  clerk  in  the  war 
office,  at  a  yearly  salary  of  300Z.  The  defendants,  with  the  con- 
sent of  the  plaintiff,  prepared  the  securities ;  he  paid  to  them  the 
700JL ;  and  they  placed  it  to  the  credit  of  Lea's  account,  on 
which  there  was,  at  that  time  and  previous  to  the  receipt  of  thia 
sum,  a  balance  of  1502.  in  Lea's  &vor.  On  the  other  hand,  they, 
as  indorsers  of  a  bill  for  his  accommodation,  were  under  a  liabil- 
ity  for  him  to  an  amount  of  about  2002.  In  the  three  following 
years  the  account  was  turned  against  Lea;  and  a  balance  of 
several  himdred  pounds  became  due  from  him  to  the  defendants. 

Mr.  Btchersteth  and  Mr.  BoupeU  for  the  plaintiff 

It  is  clear  that,  at  the  time  of  the  purchase  of  the  annuity,  Lea 
was  entirely  insolvent,  and  that  the  plaintiff  never  would  have 
advanced  his  money  on  the  personal  security  of  an  individual  in 
such  circumstances.  The  situation  of  Lea  was  well  known  to 
Evitt,  and  it  was  his  duty  to  have  communicated  to  the  plaintiff 
everything  which  it  was  fit  the  plaintiff  should  know,  with  a 
view  to  his  guidance  in  the  transaction.  No  professional  man| 
except  Evitt  and  his  partner,  was  concerned  in  the  matter.  They 
must,  therefore,  have  act€|(l  as  the  solicitors  and  agents  of  both 
parties :  and,  as  the  solicitors  of  the  plaintiff,  they  prepared  the 
deeds,  and  entered  up  the  judgment.  The  liability  under  which 
they  at  that  time  were  for  Lea,  gave  them  a  direct  interest  in  in- 
ducing Adamson  to  advance  his  money.  If  the  latter 
[*683  *had  J^een  aware  of  that  circumstance,  it  would  probably 
have  deterred  him  from  trusting  Lea,  and  he  would,  at 
least,  not  have  placed  unlimited  confidence  in  the  defendants 
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as  his  agents,  had  he  been  aware  that  they  had  an  interest  ad- 
verse to  his  own. 

Evitt  must  have  represented  to  Adamson  that  Lea  was  a  solv- 
ent man,  and  that  his  personal  obligation  was  a  good  security. 
The  offer  to  be  himself  one  of  the  sureties  for  the  payment  of 
the  annuity,  is  in  itself  a  representation  that  Lea  might  safely  be 
trusted,  and  shows  that,  in  the  negotiation,  the  defendants  must 
have  held  out  Lea  as  a  man  of  solvent  circumstances.  It  is  ad- 
mitted that  they  stated  he  had  a  salary  of  about  1,000Z.  a  year: 
in  fact,  his  salary  was  only  900?.  a  year,  of  which  400?.  had  been 
assigned,  so  that  his  disposable  income  could  not  be  more  than 
500/.  a  year. 

Thus,  by  the  firaudiilent  concealment  of  facts,  which  ought  to 
have  been  communicated  to  the  plaintiff,  and  by  fraudulent 
misrepresentations  of  the  pecuniary  circumstances  of  Lea,  the  de- 
fendants induced  the  plaintiff  to  become  the  purchaser  of  an 
annuity,  which  now  turns  out  to  be  of  no  value,  and  to  pay  to 
them,  as  a  consideration  for  it,  a  sum  of  700?.  They  are  boimd, 
in  a  court  of  equity,  to  make  good  the  loss  which  their  fraud 
has  occasioned. 

Mr.  Pemberion  and  Mr.  Wakefieldj  contra. 

The  plaintiff,  who  has  long  been  engaged  in  an  extensive 
business,  trusted  his  own  judgment  in  this  matter:  he  did  not 
require  the  assistance  of  an  attorney  to  advise  him  as  to  the 
prudence  or  imprudence  of  lending  money  on  the  proposed 
security :  and  the  single  circumstance  of  his  allowing  the  deeds 
to  be  prepared  by  Evitt  and  his  partner,  will  not  make 
them  his  agents  *in  negotiating  and  concluding  the  terms  [*69] 
of  the  contract.  He  was  to  get  an  annuity  during  three 
lives,  and  the  life  of  the  survivor,  at  the  rate  of  twelve  per  cent., 
and  he  was  to  have  the  security  of  three  persons :  and,  for  so 
extravagant  a  rate  of  profit,  he  was  willing  to  run  some  hazard. 
Concealment  and  misrepresentation  are  positively  denied ;  and 
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^ere  is  no  evideaoe  to  contradict  the  answer..  The  repreaenta- 
tion  that  Lea  had  a  salary  of  about  1,0002.  a  year,  was  suffi- 
.ciently  accurate;  and  of  what  importance  is  it,  that  he,  at  that 
time,  owed  debts  to  the  amount  of  about  l,300i.  ?  The  plaintiff 
never  could  have  supposed  that  he  was  dealing  with  a  person  in 
unembarraBsed  circumstances:  for,  what  man,  except  under  the 
pressure  of  extreme  pecuniary  difficulties,  would  have  consented 
to  grant  an  annuity  of  86^  a  year  for  so*  small  a  sum  as  7002.  ? 

But  even  if  the  defendants  have  been  guilty  of  c<mcealment  or 
misrepresentation,  what  right  has  the  plaintiff  to  come  into  a 
court  of  equity?  His  case,  according  to  his  own  statement,  is, 
that  the  defendants,  acting  as  his  solicitors,  have  fraudulently 
procured  him  to  advance  money  on  a  bad  security;  why  then 
does  he  not  bring  an  action  at  law  against  them?  The  alleged 
wrong  of  whieh  he  complains,  is  a  legal  ^vrong;  and  a  judgment 
at  law,  if  he  be  right  on  the  merits,  would  give  him  the  relief 
he  ask& 

Mr.  Bickersteth^  in  reply. 

The  wrong  of  which  we  complain,  is  a  loss  occasioned  by 
fraud,  and  that  fraud  was  the  fraud  of  our  agent.  In  respect^ 
therefore,  both  ofcthe  fraud,  and  the  confidential  relation  subsist- 
ing between  those  who  practised  the  fraud  and  him  who  suffered 
by  it,  a  court  of  equity  has  jurisdiction. 


[*70]  *Novs  22A— The  M^vster  op  the  Rolls  :— The  plains 
tiff  was  the  purchaser  of  an  annuity  of  85i  for  three 
lives,  for  the  sum  of  7002.  The  defendants  are  solicitors,  who,  on 
the  part  of  the  grantor  of  the  annuity,  proposed  the  purchase 
to  the  plaintiff:  and  the  defendant  Evitt  had  at  one  time  pro- 
posed to  become  a  surety  for  the  payment  of  the  annuity,  if  tAvo 
other  sureties  could  not  be  found;  but  two  other  sureties  were 
found.  The  deeds  were  prepared  by  the  defendants,  with 
the  consent  of  the  plaintiff:  and  the  annuity  was  regularly  paid 
for  three  years  by  Evitt,  who  had  a  running  account  with  Lea 
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the  grantor,  and  charged  him  in  that  acoannt  with  the  amocmi 
of  those  payments. 

The  bill  charges  that  the  plaintiff  was  induct  to  become^  the 
purchaser  of  the  annuity  by  the  misrepresentations  of  the  defend- 
ants as  to  the  circumstances  of  the  grantor  and  his  sureties,  and 
by  their  concealment  of  a  part  of  the  facts  relative  to  the  actual 
circumstances  of  the  grantor  and  his  sureties,  which  were  well 
known  to  them :  and  the  defendants,  it  is  alleged,  had  an  interest 
in  the  raising  of  the  money ;  inasmuch  as  the  grantor  was  in* 
(}ebted  to  them  at  the  time,  and  they  were  under  liabilities  on 
his  account,  and  the  purchase  money  was  to  be  applied  to  their 
payment  and  indemnity. 

^  by  the  misrepresentation,  on  the  part  of  the  defendants,  of 
&cts  relating  to  the  circumstances  of  the  grantor  or  his  sure* 
ties,  or  by  the  concealment,  on  the  part  of  the  defendants,  of 
&cts  relating  to  those  circumstances,  which  the  defendants  were 
bound  to  disclose,  the  plaintiff  was  induced  to  become  the  pur- 
chaser of  this  annuity,  and  has  in  consequence  suffered  a  loss, 
there  can,  I  think,  be  no  doubt  that  the  plaintiff  could  sustain  an 
action  at  law  for  damages  against  the  defendants,  in  the 
nature  of  *an  action  of  deceit.  But  this  court,  neverthe-  [*7l] 
less,  with  respect  to  the  fraud,  would  have  a  concurrent 
jurisdiction  with  a  court  of  law.  These  principles  were  fully 
discussed  in  the  case  oi  Evans  v.  Bic1cnall.{a) 

The  only  representation,  admitted  by  the  defendant  to  have 
been  made  to  the  plaintiff,  was,  that  the  grantor  was  an  officer 
of  the  East  India  Company,  with  a  salary  of  about  1,0001  a 
year :  and  in  truth,  he  was  such  an  officer,  with  a  salary  of  about 
900t  All  other  misrepresentations  (if  this  can  be  deemed  a 
misrepresentation)  are  expressly  denied. 

It  is  proved  that  the  defendant  Evitt  did  at  first  offer  to  become 
security  for  this  grantor,  though  he  did  not  ultimately  enter  into 
that  engagement;  and  it  is  argued  that  this  offer  to  beccwoe  a 

(a)  6  Vea.  173. 
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■  ■■  ,  -  ■        .  f 

surety,  is  evidence  that  he  represented  the  grantor  as  a  person 
in  competent  circumstances.  I  cannot  charge  the  defendants 
by  such  an  in^frence.  The  request  of  the  plaintiff  that  the 
defendant  should  be  a  surety,  rather  affords  evidence  that  the 
plaintiff  had  not  full  confidence  in  the  solvency  of  the  grantor. 
There  is  no  evidence  or  admission  of  any  material  representation 
on  the  part  of  the  defendants,  with  respect  to  the  sureties.  . 

It  appears  that  the  grantor,  being  indebted  to  the  extent  of 
1,300Z.,  had  shortly  previous  to  the  grant,  executed  a  deed, 
whereby  he  assigned  400?.  a  year,  part  of  his  salary,  and  the  lease 
of  the  house  in  which  he  lived,  to  trustees  for  the  benefit  of  his 
creditors ;  that  he  had  confessed  a  judgment  for  2,000?.  for  the 
same  purpose;  and  that  the  defendants  in  these  transactions 

were  concerned  for  him  as  his  attorneys.  It  is  said,  that 
[*72]     they  *ought  to  have  disclosed  these  circumstances  to  the 

plaintiff;  being  to  be  considered  as  his  attorneys  also,  be- 
cause, with  his  consent^  they  prepared  the  annuity  deed.  The 
mere  preparation  of  the  deed  could  not  place  the  defendants  in  a 
confidential  re^tion  towards  the  plaintiff  in  this  transaction. 

The  grantor  of  an  annuity  is  not  bound  to  lay  open  to  the 
intended  grantee  all  the  circumstances  of  his  situation.  He  is 
bound  only  to  give  honest  answers  to  questions  put  to  him  by 
the  intended  grantee.  The  agents  of  the  grantor  stand  in  his  situ- 
ation, and  are  not  bound  to  do  more. 

There  was  at  the  time  of  this  grant  a  running  account  between 
the  grantor  and  the  defendants,  upon  which  the  defendants  were 
then  indebted  to  the  grantor  in  the  sum  of  150t;  but  they  were 
under  liabilities  for  him  to  the  amount  of  200?. ;  so  that,  upon  the 
whole,  they  might  be  protected  to  the  amount  of  50?.  by  this  pur- 
chase of  the  annuity.  The  defendants  were  clearly  not  bound 
to  disclose  these  circumstances  to  the  plaintiff.  But  the  head  of 
concealment  in  this  case  is  altogether  out  of  the  question.  So 
fer  from  any  concealment  being  admitted,  the  answer  of  the 
defendant  Evitt^  with  whom  principally  Adamson  professes  to 
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have  dealtj  expressly  states,  that  all  these  circumstances  were 
disclosed  to  the  plaintiff  before  his  purchase,  and  that  the  plain- 
tiff relied  upon  the  inquiries  which  he  himself  made  with  respect 
to  the  grantor  and  the  sureties. 

The  grant  of  the  annuity  of  85t  is  for  three  lives;  and  the 
price  paid  is  a  sum  of  700t  The  plaintiff  is  an  auctioneer,  and 
accustomed,  no  doubt,  to  transactions  of  this  nature. .  He  could 
not  but  know  that  the  grantor  was  in  embarrassed  cir- 
cumstances ;  for  no  person  not  *embarra8sed  would  sub-  [*78] 
mit  to  such  terms.  The  very  terms  of  the  purchase  im- 
ported hazard  in  the  transaction. 

The  plaintiff  has  made  out  no  case,  which  can  in  reason  throw 
the  loss  upon  the  defendants:  and  the  bill  must  be  dismissed 
with  coats. 


Bkook  v.  Smith. 

BOLL&~1830:  26th  NoTember. 

The  testator  devised  his  estates  to  two  tenants  in  common  in  fee ;  one  died  after  the 
testator,  leaving  an  infant  heir.  In  a  creditor's  suit,  after  a  decree  for  sale  of  the 
estate,  the  in&nt  heir  vras  ordered  to  join  in  the  conveyance  to  the  purchaser,  un- 
der the  I  W.  4,  c.  47,  s.  II. 

This  was  a  creditor's  suit ;  and  a  decree  had  been  obtained  for 
the  sale  of  the  estate  of  the  debtor.  He  had  devised  his  lands 
to  two  persons  as  tenants  in  common  in  fee :  one  of  them  had 
died  intestate,  leaving  an  in&nt  heir.  The  present  petition  was 
presented  in  the  cause  and  under  the  1  W.  4,  ch.  47,  sec. 
ll,(a)  praying  that  the  *infant  heir  of  the  devisee  might  [*74] 
be  directed  to  join  in  the  conveyance  to  the  purchaser. 

(a)  "And  be  it  further  enacted,  that,  where  any  suit  hath  been  or  shall  be  insti- 
ti^ed  in  any  court  of  equity,  for  the  payment  of  any  debts  of  any  person  or  persons 
deceased,  to  which  their  heir  or  heirs,  devisee  or  devisees,  may  be  subject  or  liable, 
and  such  court  of  equity  shall  decree  the  estates  liable  to  such  debts,  or  any  of  them, 
to  be  sold  for  satisfaction  of  such  debt  or  debts,  and  by  reason  of  the  infancy  of  any 
such  heir  or  heirs,  devisee  or  devisees,  an  immediate  conveyance  thereof  cannot,  as 
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Ohfipjnan  y.  Tcnnant. 

•  A  doubt  was  suggested  by  Mr.  PiggoU^  whether  the  eleventh 
section  of  the  Act  applied  to  a  case  like  this,  where  the  infimt 
was  neither  the  heir  nor  the  devisee  of  the  debtor,  but  was  the 
heir  of  the  devisee. 

The  Master  of  the  Bolls,  considering  the  case  to  be  within 
the  statute,  made  the  order. 


Chapman  v.  Tennakt. 


BOLL&— 1830:  2lBt  December. 

The  eleventh  section  of  the  1  W.  4,  ch.  4Y,  extended  to  a  case  where  the  deciM  la 
the  cause  vaa  made  prior  to  the  act 

This  was  a  creditor's  suit;  and  a  decree  had  been  made  in  it 
prior  to  the  1  W.  4,  ch.  47,  for  the  sale  of  an  estate  for  the  pay- 
ment of  debts :  but  the  estate  was  not  actually  sold  until  after 
the  passing  of  that  Act 

The  petition  of  the  plaintiff  now  prayed,  that  the  heir  and 
devisee,  who  were  both  infents,  might  be  directed,  under  the 
eleventh  section  of  that  Act,  to  convey  to  the  pujchaser. 

It  was  observed,  that  though  the  words  at  the  beginning  of 
the  clause — "  where  any  suit  hath  been  or  shall  be  instituted  " — 
clearly  include  suits  previously  instituted,  as  well  as  suits  which 
should  be  instituted  afterwards ;  yet,  in  the  next  number  of  the 

the  law  at  present  stands,  bo  compelled)  in  every  such  caae  aach  court  shall  direct, 
and,  if  necessary,  compel  such  infant  or  infants  to  convey  such  estates  so  to  be  sold 
(by  all  proper  assurances  in  the  law)  to  the  purchaser  or  purchasora  thereol^  end  in 
such  manner  as  the  said  court  shall  think  proper  and  direct;  and  every  such  infimt 
shall  make  such  conveyance  accordingly;  and  evexy  such  conveyance  shall  be  afl 
valid  and  effectual  to  all  intents  and  purposes  as  if  such  person  or  peraona,  being  an 
infiint  or  mfants,  was  or  were  at  the  time  of  executing  the  anme  of  the  foil  age  of 
twentyone  yeaia" 
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Shewen  t.  Yaaderhorst 


sentence,  terms  of  narrower  import  are  used ;  and  the  case  in 
which  the  clause  is  to  apply,  is  stated  to  be,  where — "  such  court 
of  equity  shall  decree"— not — "  shall  have  decreed  or  shall  de- 
cree " — the  estates  to  be  sold.  On  this  ground  a  doubt 
♦was  suggested^  whether  the  Act  applied  where  the  de-  [*76] 
cree  was  pronounced  prior  to  the  passing  of  the  Act 

The  Master  op*  the  Rolls  observed,  that  although  the  au- 
thority was  plainly  given  in  suits  which  had  been  commenced 
prior  to  the  Act,  yet  the  subsequent  language  seemed  to  point  to 
sales  under  decrees  made  subsequent  to  this  Act:  but  consider- 
ing the  case  to  be  within  the  spirit  and  intention  of  the  Act,  he 
made  the  order  as  prayed. 


Shewen  v.  Vakderhorst. 


Boua — 1830:  4th  December. 

After  a  decree  in  a  sait  for  the  administTRtioii  of  assets,  an  executor  is  not  at  liberty 
to  do  any  act  which  affects  the  relatiTO  rights  of  credit(»rs. 

TJPON  an  account  of  debts  before  the  Master,  in  a  suit  for  the 
administration  of  assets,  the  plaintiff  had  objected  to  the  demand 
of  a  creditor,  upon  the  ground  that  it  was  barred  by  the  Statute 
of  Limitations,  and  the  Master  allowed  the  objection,  though  the 
executor  did  not  set  it  up,  and  was  willing  to  waive  it 

The  creditor  excepted  to  the  Master's  rq)ort;  insisting  that 
the  e:^ecutor  of  the  debtor  was  at  liberty,  if  he  thought  fit,  not' 
to  set  up  the  Statute  of  Limitations  as  a  bar  to  any  debt,  and 
that,  as  he  had  not  insisted  upon  it,  the  plaintiff  could  not  raise 
the  objection. 

The  Master*  op  the  Bolls  overruled  the  exception.    He 
stated  the  ground  of  his  decision  to  be,  that,  after  a  decree,  the 
YOL.il  5 
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executor  was  not  at  liberty  to  do  any  act  which  affected  the  relfc- 
tive  rights  of  creditors. 


.i*76]        *His  Honor's  decision  was,  on  appeal,  confirmed  by 
the  Lord  Chancellor.(a)  0 


Davis  v.  Battine. 


BOLia^lSaO:  "7 th  December. 

A  mortgagee,  who  has  taken  the  body  of  hia  debtor  in  execntlon  for  the  mortgage 
debt,  is,  neyerthelesB,  entitled  to  the  benefit  of  hia  mortgage  security. 

A  CREDITOR,  who  had  a  mortgage  security  for  his  debt,  had 
sued  the  debtor,  and  taken  him  in  execution.  The  debtor  after- 
wards took  the  benefit  of  the  Insolvent  Act. 

On  an  exception  to  the  Master's  report,  the  question  was  raised, 
whether  the  debt  was  not  satisfied  by  the  body  of  the  debtor 
having  been  taken  in  execution,  so  as  to  extinguish  the  lien  of 
the  creditor  on  the  land. 

Mr.  Treslove  and  Mr.  Martin,  in  support  of  the  exception. 

In  Bamahyh  Cla8e,(p)  it  was  held  that  a  creditor,  who  had  taken 
the  body  of  his  debtor  in  execution,  could  not  be  a  petitioning 
creditor  to  sustain  a  commission  of  bankrupt;  because  the  body 
of  the  debtor  being  in  execution,  was,  in  point  of  law,  a  satisfiw^ 
tion  of  the  debt.  If  the  debt  be  absolutely  satisfied,  how  can 
the  creditor  claim  further  satisfaction  ?    No  instance  can  be  ad- 

(a)  The  aigument  and  judgment  on  the  appeal  have  been  abeady  reported  In  1 
Rusa.  k  Myhie,  347,  but,  from  an  accidental  circumstances,  the  ground  of  the  deci- 
sion of  the  Master  of  the  Rolls  is  not  there  stated. 

(5)  1  Strange,  663. 
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duced  in  whieh  a  mortgagee  havmg  taken  the  body  of  the  mort- 
gagor in  execution  for  the  mortgage  debt,  has  gone  on  to 
foreclose.  The  principle  of  the  coart  is,  *that  a  mortga-  [*77] 
gee,  though  he  maj  have  recourse  to  all  hia  remedies, 
cannot  have  a  double  satisfi^ction.  If  he  forecloses  and  sdls  the 
estate,  he  will  not  be  permitted  afterwards  to  sue  on  the  cove- 
nant for  the  deficiency*    Perry  v.  jBarker^(a)  Toohe  y.  Haail»i,{h) 

Mr,  Wilbraham^  contrcu 

The  Master  of  the  Rolls  said,  he  did  not  remember  to 
have  heard  it  ever  suggested  that  a  mortgagee,  by  proceeding  to 
execution  against  the  body  of  the  debtor,  released  his  inteieat  in 
the  land ;  and  he  oyermled  the  exception. 


*Walsh  v.  Wallinger.  [♦78] 

nous. — ^1830 :  3d  and  6th  Deoember. 

Where  there  is  no  appointment  xmdef  a  power,  and  no  gift  over  in  defoult  of  i^fipoint- 
ment,  those  persons  only  will  take  who  could  take  by  appointment 

A  testator  gave  the  residue  of  his  personal  estate  to  his  wife,  for  her  own  sole  use 
and  disposal,  trusting  that  she  would  thereout  provide  for  his  femily,  and  portica- 
larly  his  only  son ;  and,  at  her  decease,  give  and  bequeath  the  same  to  her  chil- 
dren by  him,  as  she  should  iqppoint:  Held,  that  the  wife  oould  appoint  only  by 
will,  and  that  children  Hving  at  her  death  were  alone  entitled  to  share  hi  aa  un- 
appointed  portion  of  the  ftmd. 

The  testator,  John  W.  Arnold  Wallinger,  by  his  will,  dated 
the  19th  of  January,  1805,  gave  his  personal  estate  to  his  wife, 
Matilda,  for  her  own  use  and  benefit,  and  devised  all  his  real 
estates  to  trustees  upon  trust  to  sell  the  same,  and,  after  deducting 
the  expenses  of  the  sale,  and  paying  the  incumbrances  thereon, 
and  all  his  just  debts,  to  pay  the  residue  "  unto  his  said  wife,  to 

(a)  13  Ves.  198. 

(&)  2  BroL  0.  C.  126,  and  see  Greenwood  t.  Taylar^  1  B.  &  My.  186. 
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and  for  her  dwn  uae  avti  benefit^  and  disposal^  truslmg  tkat  die 
would  theTe<yiftt  provide  for  and  xnaintaiii  his  finnily,  and  partic- 
ularlj  hi0 ofilj  son;  and,  at  her  decease,  give  and  bequeath  the 
same  to  her  children  by  him,  in  such  manner  as  she  should 
appoint" 

The  testator  died  on  the  23d  of  January,  1805,  leaving  his 
widow,  a  son,  and  eight  daughters,  him  surviving. 

By  an  indenture,  bearing  date  the  14th  of  Februazy,  1817,  to 
frhidi  John  A.  Wdlinger,  the  son,  was  a  party,  the  mother,  in 
CHrder  to  place  him  advantageously  in  partnership,  appointed  to 
him  the  sum  of  1,0002L,  part  of  the  residnaiy  fund:  and  it  was 
thereby  declared  and  agreed  between  her  and  him,  ^that  he  the 
said  John  A.  Wallinger,  should  not  be  entitled  to  any  further  or 
other  portion  or  share  of  and  in  the  residue  of  the  moneys  arising 
from  the  sale  of  the  real  estate  of  John  W.  Arnold  Wallinger, 
deceased,  unless  the  said  Matilda  Wallinger  should,  by  any  deed 
or  deeds  in  writing,  under  her  hand  and  seal,  or  by  her  last  will 
and  testament,  make  any  further  appointment  or  dispo^tion  in 
fevor  of  him  the  said  John  A.  Wdlinger  from  or  out  of  the 
same."    This  sum  of  IftOOL  was  raised  and  paid  to  the  son. 

t*79]        *Caroline,  one  of  the  daughters,  died  in  1828^  without 
having  had  any  part  of  the  fund  appointed  to  her. 

The  widow,  by  her  will,  executed  in  May,  1828,  reciting  that 
two  of  the  daughters  were  amply  provided  for,  and  that  her  son 
had  already  received  1,000Z.,  which  was  as  much  as  could  be 
spared  from  the  daughters,  directed  that  these  two  daughters  and 
the  son  should  not  have  any  share  in  her  property,  and  appointed 
the  residue  of  the  trust  moneys  to  her  other  five  surviving 
daughters  in  equal  shares. 

The  bill  was  filed  "by  the  five  appointees  and  their  husbands, 
and  prayed  that  the  will  might  be  declared  a  valid  execution  of 
the  power. 
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One  quefitkm  ia  the  cause  was,  whether  the. widow  ocmld 
appoint  ta  eoom  of  the  ehildxen,  totally  exrinAing  othei& 

Mr.  F&td)erim  and  Hn  JAngley^  lor  the  plaintiffik 

Mr.  Tinn^  aod  Mr.  Temple^  for  other  partiea  in  the  aamo 
interest 

It  was  the  i&te&tio&  of  the  testator  to  give  his  wife  a  yerjr 
hurge  dis^netioDarj  power  oyer  his  prc^erty ;  the  only  limit  to 
her  discietioa  was,  that  no  part  of  the  residue  was  to  be  given 
to  any  person  who  was  not  a  child  of  his;  but  so  long  as  tlia 
whole  of  it  was  enjoyed  by  a  child  or  childr^i,  she  might  give 
it  to  any  one  or  more  of  them,  according  as  she  might  think  fit 
She  was  to  have  an  absolute  power  of  selection.  In  Civil  v. 
BkhJ^fi)  the  power  was  to  give  "  to  children  and  grandchildren, 
according  to  their  demerits :"  and  a  gift  of  the  whole  to 
one  was  sustained  In  Buardl  v.  Bwrrell^Q))  a  ^testator  [*80] 
gave  all  hia  real  and  persona^  estate  fo  his  wife,  "to  the 
end  she  might  give  his  children  such  fortunes  as  she  should  think 
proper,  or  they  best  deserve  :*•  and  an  appointment,  which  gave 
a  son  only  one  guinea,  and  was  so  far  clearly  illusory,  unless  the 
donee  of  the  power  was  authorized  to  exclude  him  in  toto^  was 
held  to  be  good.  Gibson  v.  Ktnven,{c)  Spencer  v.  Sp€ncer^{d) 
Kemp  V.  Kemp,{€) 

Mr.  Bickersidh  and  Mr.  Cooke^  contra. 

The  property  is  to  go  to  the  children  in  such  manner,  that  is 
to  say,  in  such  manner  and  proportions  as  the  widow  should 
appoint  All  are  to  participate  substantially :  and  her  authority 
is  merely  to  vary  the  respective  shares.  Kemp  v.  Kemp^  Vanr 
derzee  v.  Achm^{g)  Mason  v.  Limbery,{h) 

{a)  1  Ch.  Ca.  309  and  2  Chan.  Bep.  14L     (t)  5  Yea.  861. 

ih)  Amb.  660.  {3)  4  Vea.  171. 

(e)  I  Vera.  66.  (ft)  Cited  in  Sugden  on  Powen^  491, 

^  ft  y«B.  362.  4th  edition. 
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WtiOk  ▼.  Wallinger. 

Tfi£  Mam^sr  of  Tds  BoLLa:— The  question  is,  whether  the 
wards  '^in  Axch  mao&er  as  she  shall  appc»Bt^"  import  that  the 
widow  was  to  have  the  power  to  exclude  any  of  the  children,  or 
merely  that  she  was  to  give  the  property  to  them  in  such  shares 
as  she  mi^t  think  fit,  and  as  might  best  suit  their  respective 
ciicomstanoes.  If  the  diFection  had  been,  that  at  her  death  the 
property  should  go  to  the  children  as  she  shoxdd  appoint,  all  the 
children,  according  to  decided  cases,  must  have  taken.  There  is 
no  sensible  or  substantial  distinction  between  such  a  direction 
mad  the  expressions  which  are  used  here.  Therefore,  all  the 
daldien  aie  entitled,  who  were  capable  of  taking  xmder  an 
appointment  by  the  mother. 


Another  question,  was,  whether  the  personal  represen- 
[*81]    tatives  *of  Caroline,  who  died  in  the  lifetime  of  the  widow, 
were  entitled  to  share  in  a  part  of  the  property  which 
was  unappointed  by  the  will  of  the  mother. 

Dec.  Ml. — On  the  one  side,  it  was  argued  that  the  mother 
oould  make  only  a  testamentary  appointment :  her  power  waa 
to  give  and  bequeath,  and  the  instrument  was  not  to  take  effect 
till  after  her  death.  In  Doe  v.  Thorleyf{at)  the  word  "  leave" 
occurring  in  a  power,  was  held  to  import  that  the  appointment 
should  be  made  by  will.  In  Kennedy  v.  Kingsion^Q))  where  a 
sum  of  money  was  given  to  a  woman  for  life,  "  and,  at  her  death, 
to  divide  it  in  portions  as  she  should  choose  to  her  children,"  a 
question  was  raised,  whether  an  unappointed  portion  of  the  fund 
belonged  exclusively  to  children  living  at  her  death :  and  Sir 
Thomas  Plumer  said  "  as  the  power  is  to  be  executed  at  her  de- 
cease, it  must  be  for  the  benefit  of  those  capable  of  taking.  It 
is,  therefore,  necessarily  confined  to  children  in  existence  at  the 
time  of  her  death."  The  principle  of  that  case  has  since  been 
approved  and  followed  in  Needham  v.  SmA.{c) 

(i»)  10  East,  43&  (e)  4  Ross.  318. 

(2»)2Jac&Walk.4ai. 
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On  the  other  hand,  it  was  contended,  that  tinder  the  words  of* 
the  testator^s  will,  an  interest  vested  in  each  child,  liable  only  to 
be  devested  by  a  valid  appointment,  and  therefore  that  the  de- 
ceased  child  took  an  interest  which  was  never  devested :   Van* 
derzee  v.  Aclom,{a)  JBoyle  v.  Bishop  of  Pe(er$boroughy{b)  Boper  on 
Legacies.(c)    Besides,  that  deceased  child  might  have  had  a  valid 
appointment  made  to  her.    The  authority  of  Malim  v. 
KeighJey.id)  (afterwards  reconsidered  nnder  the  ♦name  of    [*82] 
Malim  v.  Barker\{e)  was  directly  opposed  to  the  decision 
in  Kennedy  v.  Kingston^  and  was  not  referred  to  in  the  argoment 
of  the  latter  case.    Though  the  gift  was  not  to  come  into  pos- 
session till  the  death  of  the  mother,  she  might  have  made  an 
irrevocable  appointment  by  deed  in  her  lifetime.    The  woida 
did  not  restrict  the  widow  to  an  appointment  by  will ;  Orace  v. 
W%lson,{g) 

The  Master  of  the  Bolls  :— Unless  the  interest  be  ex- 
pressly pven  over  in  case  of  no  appointment,  those  children 
only  will  take  who  could  take  by  appointment 

The  power  here  was  plainly  testamentary,  and  could  be  exe- 
cuted only  in  &vor  of  children  who  could  take  by  will ;  and  the 
part  unappointed  must  be  divided  between  the  children  who 
were  living  at  the  mother's  death. 


"  Declare  that  the  appointment  of  the  trust  fund  in  the  plead- 
ings mentioned,  made  by  the  will  of  Matilda  Wallinger,  is  void, 
and  that  he  tsaid  trust  funds  are  divisible  between  the  plaintiff 
Matilda,  Charlotte,  Mary  Anne,  Harriet,  and  Louisa,  and  the 
defendants  Ann  Maria  and  Elizabeth  Francesca,  the  only  chil- 
dren of  the  testator  in  the  pleadings  named,  who  were  living  at 
the  death  of  Matilda  Wallinger,  except  the  defendant  J.  A.  Wal- 
linger, in  equal  seventh  parts,"  &c. 

Beg.  lib.  1830.  B.  515. 

(a)  4  Vm.  171.  (d)  2  Tea.  Jun.  333,  629. 

\h)  1  Vm.  jon.  299.  (e)  3  Vm.  150. 

(e)  Vol  L  p.  637.  (g)  Sugd.  on  Powers,  219,  4Ch  editito. 
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[♦88]  *BBOWNfi  V.  Blount. 

HoLLS.— 1830:  8th  December. 

Where  the  person,  whoee  intereets  are  Bought  to  be  aifocted  by  the  decree,  is  out  of 
the  jurisdiction  of  the  <»art,  the  suit  cannot  proceed  in  his  absence. 

The  plaintiff,  being  a  judgment  creditor  of  Sir  Charles  Blount, 
sued  out  a  writ  of  degii  upon  his  judgment,  and  filed  his  bill  for 
the  purpose  of  equitable  execution  against  certain  real  estates 
which  were  vested  in  trustees,  upon  certain  trusts^  under  which 
Sir  C.  Blount  was  now  entitled  to  the  rents  and  profits  during 
his  life.  The  defendants  were  the  trustees  in  whom  the  estate 
were  vested;  a  son  of  Sir  Charles  Blount,  who  had  also  an 
equitable  interest  under  the  trusts;  and  certain  persons  who, 
under  a  decree  of  the  Vice-Chancellor,  had  obtained  a  charge 
upon  the  trust  estate  in  respect  of  another  judgment  debt. 

Sir  Charles  Blount  was  now  abroad,  and  had  been  abroad 
many  years  prior  to  the  institution  of  the  suit. 

Mr.  BickersteOi  and  Mr.  HuU  submitted,  on  the  part  of  the 
plaintiff,  that  as  the  legal  estate  was  vested  in  the  defendants, 
the  trustees,  the  debtor  himself  was  merely  a  formal  and  passive 
party,  and  the  plaintiff  was  therefore  relieved  from  the  necessity 
of  having  him  before  the  court.  In  Cochburn  v.  Thompson^{ay 
Lord  Eldon  observed,  that  the  rule,  requiring  all  persons  mate- 
rially interested  to  be  before  the  court,  had  been  dispensed  with 
in  a  great  variety  of  cases  as  to  persons  out  of  its  jurisdiction ; 
and  that  there  were  many  instances  of  justice  administered  here 
in  the  absence  of  those,  without  whose  presence,  as  parties,  if 
they  were  within  the  jurisdiction,  it  would  not  be  administered. 

In  Smiik  V.  Hibernian  Mine  Chmpany,{b)  it  is  laid  down, 
[*84]    *that  where  persons  interested  are  out  of  the  jurisdiction, 

although  the  court  cannot  compel  them  to  do  any  act,  it 

(a)  16  Yes.  321,  see  p.  82e.  (5)  1  Scho.  k  Let  238. 


CASES  IN  CHANCERY.  .84 

Browne  v.  Blount 

can  proceed  agaiBst  the  other  parties,  and  if  the  diapositioii  of 
the  property  is  in  the  power  of  such  parties,  the  court  may  act 
upon  it. 

Mr.  Pemberton  and  Mr.  BeikeUj  for  the  trustees,  contended  that 
the  principle  upon  which  it  was  impossible  for  a  mortgagee  to 
call  for  an  account  in  the  absence  of  the  mortgagor  or  his  heira^ 
according  to  the  cases  of  Fell  v.  Brown{a)  and  Bradshaw  v  Om<- 
ram,(6)  must  equally  apply  to  prevent  the  plaintiff  from  pro- 
ceeding with  the  present  suit ;  since  the  only  substantial  relief 
Bought  by  his  bill  was  directed  against  an  individual  who  had 
not  come  within  the  jurisdiction. 

Sir  0.  WeihereUj  Mr.  Oombe  and  Mr.  Bridget^  for  other  parties. 


Dec,  8ih. — ^The  cause  having  stood  over  for  a  few  days,  that 
the  cases  upon  the  point  might  be  further  examined,  the  follow- 
ing additional  authorities  were  cited  and  conmiented  upon: 
WaUey  v.  Walley,{c)  ITeath  v.  Percival,{d)  Cowslad  v.  Cel7/,{e) 
Bogers  v.  Lmton,{g)  Darwent  v.  Walton,{}i)  Attomey-Oeneral  v. 
Balliol  C6llege,{i)  Williams  v.  Whinyates^{h)  Thompson  v.  Top- 
Jiam^Q)  Redesdale  on  Pleading.(m)  The  plaintiff's  counsel  also 
referred  to  the  cases  of  Curling  v.  Marquis  Townshend{n)  and 
Tanfield  v.  Irvme,{o)  as  showing  that  even  if  the  court 
♦could  not  grant  all  the  relief  prayed,  it  would  at  least  [*85] 
go  the  length  of  appointing  a  receiver. 

The  Master  op  the  Rolls  stopped  the  cause,  stating  that 
Sir  Charles  Blount  being  the  person  whose  interests  were  sought 

(a)  2  Bro.  C.  C.  276.  (i)  9  Mod.  40T. 

(6)  13  Ves.  234;  Farmer  v.  Curtis,  2  (k)  2  Bro.  C.  C.  399. 

Sim.  466.  (0  1  Y.  A  Jerr.  556. 

(c)  1  Verm.  484.  (m)  Page  172,  4th  edition. 

(dO  1  P.  Wms.  681.  (n)  19  Tea.  628. 

(e)FM.  <»k  S3.  (o)  2  BusB.  149;  ChwairdY,  Ohadwiek, 

(9)RQnb.  200.  ibid.  150,  a 
{h)  2  Atlc  510* 
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to  be  afEected  by  the  decree,  the  suit  could  not  proceed  in  his 
ab6ence.(a) 


[*86]  ^Hopkins  v.  Myall. 

Bolls. — 1830:  10th  December. 

Where,  on  marriage,  a  settlement  is  made  of  the  wife^s  property  to  herself  for  life,  to 
her  separate  use,  with  remainder  as  she  should  ^>point,  hy  anj  writing  rigned  t^ 
her,  and  attested  by  two  witnesses,  and  Ibr  de&ult  of  appointment  to  the  childreii 
of  the  marriage,  and  the  trustees  part  with  the  trust  fund  upon  the  joint  applica- 
tion of  the  husband  and  wife,  bj  letter  not  attested  hy  any  witness,  the  trustees^ 
after  the  death  of  the  wife,  must  make  good  the  trust  fund  for  the  children. 

Upon  the  maxriage  of  Mr.  and  Mr&  Mjall,  certain  properfy  of 
the  wife  was  assigned  to  trustees,  upon  trust  for  the  wife  during 
her  life  for  her  separate  use,  with  remainder  as  the  wife  diould 
appoint  by  any  writing  under  her  hand  attested  by  two  witnesses ; 
and  for  de&ult  of  appointment,  then,  after  the  death  of  the  wife, 
to  the  children  of  the  marriage  in  manner  therein  mentioned.  . 

The  trustees,  upon  an  application  of  the  husband  and  wife, 
made  by  letter  signed  by  both  of  them,  but  not  attested,  parted 
with  the  trust  fund  to  the  husband.  The  wife  died  without  hay- 
ing made  any  other  appointment  of  the  fund. 

The  present  bill  was  filed  by  the  children  after  the  death  of 
the  mother,  to  charge  the  trustees  for  a  breach  of  trust,  and  to 
compel  them  to  replace  the  fund. 

Mr.  JBickersteth  and  Mr.  Jacob,  for  the  plaintife. 

Mr.  Rol/e  and  Mr.  Paitison  contra,  submitted  that  this  was  an- 
alogous to  the  case  of  an  informal  appointment,  which,  though 

(a)  So  Rweray  y.  Grayson^  3  Swan.  145,  n. ;  Stratum  v.  Davidsonf  1  Buss,  k  MyL 
484.  Lofrd  Eldon  appears  to  have  sanctioned  some  relaxation  of  the  strict  rale  in 
oases  of  interpleader;  see  SUvensimY*  Andenan,  2  Yea.  t  B.  407;  Martimm  y.  HO- 
mutAk  ibid.  412,  2d  edition. 
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not  executed  strictly  according  to  the  power,  would  nerertlieleas 
be  referred  to  it,  and  be  upheld  as  an  eff^tual  epcecution  in  equity, 
provided  the  intention  to  dispose  of  the  fund  was  clearly  mani- 
fested; .820^  y.  MameU,{a)  BouUedge  y.  JDorriL{b)  The  general 
rule  was,  that  if  a  trustee,  who  holds  a  fund  in  his  hands, 
*pays  it  over  to  a  third  party  by  the  direction  of  the  cestui  [*87] 
que  trust  J  such  payment  cannot  be  afterwards' recovered 
back  from  the  trustee,  and  no  authority  could  be  found  which 
isuses  any  exception  in  favor  of  a  feme  covert;  PoUard  v.  Oreen' 
vil,{c)  Wright  y.  Enghfidi,{d)  Jfoodie  y.  IteidJ(e) 

The  Masteb  of  the  Rolls: — ^The  ceremonies  required  by 
the  settlement  were  introduced  for  the  express  purpose  of  pro- 
tecting the  wife  against  the  influence  of  the  husband,  and  are 
Biatleis  of  substanoe,  and  not  of  form;  and  without  an  adherence 
to  those  ceremonies,  the  interests  of  the  children  could  not  be 
4efeated.(^) 


Kendall  v.  Beckett.  [*88] 

1S80:  Sth,  lOfh,  11th  and  22d  December. 

la  a  soil  by  »  pnrdiaser  to  oompel  spedflo  peHbrmanoe  of  »  contract  for  the  Bale  of 
a  reyendoiutfy  interest  in  stocki  or  in  the  altematiye,  to  have  the  deposit  repaid, 
the  court  having  decided  against  the  plaintiff's  right  to  the  prindpal  relief  sought^ 
refosed  the  alternative  part  of  the  prajer,  and  dismissed  the  bill  with  costs. 

This  was  a  suit,  instituted  by  the  purchaser  of  a  reversionary 
interest  in  a  sum  of  stock,  against  the  executors  of  the  vendor, 
and  against  several  other  parties  interested  in  the  mnd,  for  the 
purpose  of  enforcing  a  specific  performance  of  the  contract.  In 
the  event  of  the  court  refusing  that  relief,  the  bill  prayed,  in  the 
alternative,  that  the  plaintiff  might  be  declared  to  be  a  creditor 

(a)  2  Ba.  ft  Be.  35.  (0)  Amb.  468. 

(b)  2  Ves.  Jun.  367.  (0)  1  Mad.  616. 

(e)  1  Ch.  Ca.  10.  ^)  Chdear  t.  Quayk,  1  Boss,  ft  Uy.  63S. 
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of  the  defendants,  the  executors,  to  the  amount  of  25?.,  the  sum 
which  he  had  paid  by  way  of  deposit  on  his  puixshase. 

The  Vice-Chancellor  having  dismissed  the  bill  with  costs,  the 
plaintiff  appealed  to  the  Lord  <])hancellor. 

f 

Mr.  Knighi  and  Mr.  M'DowgaU  for  the  appellant,  contended, 
that,  upon  the  result  of  the  evidence  in  the  cause,  the  price  ob- 
tained was  ample,  and  the  whole  tranfiaction  stood  clear  and 
above  suspicion.  The  sale  had  taken  place  under  circumstances 
which  made  it  equivalent  to  a  sale  by  auction,  so  that  the  pur- 
chaser was  relieved  from  the  burden  of  proving  the  adequacy  of 
the  consideration ;  SheUy  v.  Kash.{a)  That  the  great  rise  in  the 
value  of  the  property  sold,  consequent  upon  the  death  of  tibe  tai* 
ant  for  life  of  the  stock  shortly  after  the  transaction  took  place^ 
did  not  affect  the  validity  of  the  sale,  was  clear,  \j^u  the  i»rixi« 
ciples  laid  down  in  Jackson  v.  Lever^{f})  and  Kenny  v.  Wta^ 

ham  ;(c)  and  the  decisions  in  Dohrei  v  Iiothscliild^{d)  and 
[*89]    Adderley  v.  Dixon^{e)  ^satisfactorily  showed  that  equity 

would  decree  the  specific  performance  of  a  contract  of 
which  the  subject  matter  was  a  chose  in  action. 

If,  however,  on  examining  the  evidence,  the  court  should  be 
of  opinion  against  tlie  plaintiff's  right  to  a  specific  execution  of 
his  contract,  he  would  then  be  clearly  entitled  to  a  decree  for  re- 
payment of  his  deposit.  This  alternative  jelief  was  expressly 
asked  by  the  prayer,  which  was  purposely  so  framed  in  order  to 
avoid  a  circuity  of  actions,  and  to  enable  complete  justice  to  be 
done  between  the  parties,  an  object  which  courts  of  equity  were 
always  anxious  to  attain.  To  that  extent,  at  least,  the  Vice- 
Chancellor's  decision  must  be  reversed.  Denton  v.  Slewari^{g) 
and  Oreenaway  v.  Adxims,{]i)  were  authorities  for  such  a  decree. 

(a)  3  Madd.  232.  (g)  Reported  in  the  note  to  Tbdd  r  .Gee,  11  Ves.  21^ 

(P)  3  Bto.  C;  C.  605.  (c)  1  Sim.  A  S.  607. 

<c)  6  Madd.  365.  (fc)  12  VeL  395. 
(^  1  Sim.  &  a  500. 
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The  SoUcUoT'Oeneral^  Sir  M  Sugdaa,  Mr.  Agm',  Mr.  JSkirrou;, 
Mr.  Hose,  Mr.  Haytcr,  Mr.  Kindersleyf  Mr.  BdkeUj  and  Mr.  M2- 
/^ivi^  a{^peared  for  different  de&ndantii. 

They  cited  and  relied  upon  Peacock  v.  Evan8,(a)  and  Oowland 
T.  -De  Faria,{b)  where  Sir  W.  Grant  considered  it  to  be  perfectly 
settled,  that  the  purchaser  of  a  reversionary  interest,  seeking  to 
enlbix^  his  baigaUi|  was  bound  to  show  that  a  full  and  adequate 
oonsid^atioQ  had  been  paid.  In  the  present  instance,  the  plain- 
tiff had  utterly  £EuIdd  iu  making  out  that  point,  and  it  was  unne- 
cessary  to  enter  into  the  other  questions  that  had  been  raised. 
Shelly  V.  Na^  was  overruled  by  Fox  v.  WrighL{€) 

*The  Lobd  Chancellor  hdd  it  to  be  clear,  as  laid  [*90] 
down  by  Sir  W.  Grant  in  the  cases  referred  to,  that 
where  the  purchaser  of  a  reversionary  interest  sought  the  assist- 
ance of  the  court,  the  burden  was  imposed  on  him  of  showing 
that  the  transaction  had  been  in  all  respects  fiur,  and  that  a  full 
and  adequate  consideration  had  been  given.  So  far  jfrom  the  plain- 
tiff having  complied  with  that  exigency  in  the  present  instance, 
there  was  a  preponderating  weight  of  evidence  tending  to  prove 
that  the  price  had  been  inadequate.  Without  going  into  the 
particular  details  of  that  evidence,  or  computing  the  exact  quun- 
turn  of  inadequacy,  it  was  enough  to  say  generally  that  the  plain- 
tiff had  altogether  failed  in  making  out  a  case  for  the  interposi- 
tion of  the  court.  The  main  object  of  the  suit  having  thus  sig- 
nally failed,  there  only  remained  to  be  disposed  of  the  question 
raised  by  the  alternative  part  of  the  prayer,  asking  repayment 
of  the  deposit  as  a  debt.  In  a  case,  however,  where  the  sum  was 
BO  very  small,  and  where  it  was  admitted,  moreover,  that  no  de- 
mand had  been  ever  made,  the  court  would  be  extremely  slow 
in  acceding  to  such  a  claim,  especially  in  favor  of  a  party  whose 
conduct  was  tainted  with  unconscientious  dealing.  Even  under 
circumstances  entitled  to  favor,  the  jurisdiction  was  at  best  ex- 
tremely doubtful.    The  language  of  Lord  Eldon  in  2bdd  v. 

(a)  16  Vea.  412.  (b)  17  YeiL  20.  (e)  6  Madd.  IIL 
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j&«^{a)  flpeakiQg  of  Denton  v.  /Sfetcar^  .(which  had  .been  cited.in 
the  case  under  appeal),  distinctly  showed  the  opinion  of  his.Lord- 
ship,  that,  except  in  a  very  special  case  indeed,  the  species  of 
relief  prayed  in  the  alternative  by  this  bill  ought  never  to  be 
granted,  and  no  such  case  was  now  presented  to  the  court 


December  22rf, — His  Lordship,  on  a  subsequent  day,  observed 
that  it  had  always  been  held  to  be  a  sound  rule  of  prac^ 
{*91]  tice,  *and  it  was  one  from  which  he  was  not  disposed  to 
depart,  that  a  plaintiff  should  not  be  permitted  to  intro- 
duce into  a  comer  of  a  bill  some  secondary  and  trivial  claim,  on 
which,  if  it  stood  alone,  he  might  be  entitled  to  succeed,  in  order 
as  it  were  to  catch  a  decree  on  a  minor  point,  in  the  event  of  his 
failing  in  the  main  object  of  the  suit  The  prayer  for  liie  resti- 
tution of  the  deposit  money  he  cooadered  to  come  within  this 
description.  The  decree,  ^erefore,  must  be  affirmed  generally, 
and  the  bill  be  dismissed  with  costs. 


Handfield  v.  Wildes. 


1830:  13th  December. 

To  ground  an  order  for  the  Serjeant  at  arms  under  the  1  W.  4,  ch.  36,  8. 15,  rale  1, 
the  affidavit  must  state  the  party's  belief  that,  at  the  time  of  suing  forth  the  at* 
tachment,  the  defendant  was  in  the  county  into  which  the  writ  was  issued,  and 
not  merely  that  his  last  known  place  of  residence  was  in  that  county. 

Mr.  Dixon  moved  that  the  serjeant  at  arms  should  be  directed 
to  bring  up  a  defendant  to  answer  his  contempt. 

The  party  against  whom  the  application  was  made  was  one  of 
several  defendants;  after  entering  an  appearance  he  had  gone 
abroad  out  of  the  jurisdiction,  and  the  plaintiflf  now  wished  to 

(«)  VI  Ves.  2t3. 
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proceed  to  take  the  bill  pro  canfesso  as  against  him,  under  the 
provifflons  of  the  1  W.  4,  c.  86.(a)  The  motion  was  sup- 
ported by  the  affidavit  of  *the  managing  clerk  of  the  [*92] 
phuMiff 'b  town  agent,  by  whom  the  writ  was  sued  out 
The  affidavit  stated  that  the  writ  of  attachment  was  regularly 
issued,  on  the  defendant  being  in  contempt  for  not  putting  in  his 
answer;  that  a  return  of  non  est  inverUus  was  thereupon  made 
by  the  sheriff;  that  all  due  diligence  had  been  used  to  ascertain 
die  defendant's  place  of  residence  at  the  time  when  the  writ  was 
issued,  and  to  apprehend  him  by  virtue  thereof;  and  that  at  that 
time  the  defendant's  last  and  only  known  place  of  abode  was  in 
the  county  of  Middlesex,  the  county  into  which  the  writ  was 
issued. 

The  Lord  Chakckllor  was  inclined  to  think  that  an  affida- 
vit made  by  the  town  agent's  mani^^ing  clerk,  he  being  the  per- 
son to  yrhom  the  duty  of  making  such  inquiries  was  generally 
committed,  might  perhaps  be  a  sufficient  compliance  with  the 
exigency  of  the  statute ;  but  it  was  not  necessary  to  decide  that 
point,  as  he  considered  the  affidavit  to  be  clearly  defective,  in 
not  swearing  to  the  party's  belief  that  the  defendant  was  in  the 
county  at  the  time  of  the  issuing  of  the  writ ;  an  omission  which 

(a)  The  fink  rale  of  the  fifteenth  aection  of  ihe  Act,  japon  which  the  qnestioii 
atoee^  is  as  follows:  "That  when  a  writ  of  attachment  shall  have  duly  issoed 
against  any  defendant  for  contempt  in  not  answering  the  bill,  and  such  defendant 
shall  not  have  been  taken  under  such  writ,  and  the  sheriff  of  the  county  Into  which 
such  writ  shall  have  issued,  shall  make  a  return  of  non  esi  inventus  to  the  same,  the 
court  shall,  upon  motion  by  or  on  behalf  of  the  plaintiff  (notice  of  which  shall  not 
be  required),  order  that  the  seijeant  at  arms  attending  the  court,  do  apprehend  such 
defendant,  and  bring  him  to  the  bar  of  the  court  to  answer  his  contempt ;  and  the 
same  proceedings  may  thereupon  be  had  aa  if  sudi  order  had  been  made  in  the  man- 
ner  heretofore  in  use ;  provided,  that  before  such  order  shall  Ib  any  such  case  be  made^ 
the  plaintiff  applying  for  the  same  shall  be  required  to  satisfy  the  court  by  the  affi- 
davit of  the  solicitor  of  the  plamtiff,  or  of  his  town  agent,  if  the  writ  of  attachment 
was  issued  by  such  town  agent,  that  due  diligence  was  used  to  ascertain  the  place 
where  such  defendant  was  at  the  time  of  issuing  such  writ,  and  in  endeavoring  to 
apprehend  such  defendant  under  the  same ;  and  that  the  person  suing  forth  such 
writ  verily  believed,  at  the  time  of  suing  forth  the  same,  that  soch  defendant  was  m 
Hie  ooonty  into  which  such  writ  was  issued." 
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was  by  no  means  supplied  by  the  statement,  that  at  that  time  the 
defendant's  last  and  only  known  place  of  abode  was  in  the  par- 
ticnlar  county  into  which  the  writ  was  issued.  He  therefore 
refused  the  motion. 


[*93]  *Wright  v.  GBEEN.(a) 

1833:  25th,  26th  aad  28th  Januaiy. 

To  ground  an  order  for  the  seijeant-at-arma  under  the  1  W.  4,  ch.  36,  s.  13,  role  1, 
the  affidavit  need  not  state  the  party^s  Idief  that  due  diligence  has  been  used  m 
ascertaining  the  defendant's  resldenoe,  and  in  endeaVoring  to  apprehend  him ;  hut 
it  must  swear  to  those  facta,  and  in  some  w«j  or  other  satiBl^  the  court  of  their 
truth. 

Sib  E.  Sugden  and  Mr.  Spurrier,  moved  that  the  defendant 
Green,  who  had  been  taken  into  custody  by  the  serjeant  at  arms 
under  the  provisions  of  the  1  W.  4,  c.  36,  s.  15,  might  be  dis- 
charged, on  the  ground  that  his  commitment  was  irregular.  The 
affidavit  on  which  the  order  for  the  serjeant  at  arms  proceeded, 
was  sworn  by  the  plaintiff's  town  agent,  he  having  been  the 
person  by  whom  the  writ  of  attachment  was  sued  out  It  stated, 
that  due  diligence  had  been  used  to  ascertain  the  place  where 
the  defendant  was  at  the  time  of  issuing  the  writ,  and  in  endeav* 
oring  to  apprehend  him  under  it :  it  also  stated  the  agent's  belief 
that  at  the  time  the  writ  was  sued  out,  the  defendant  was  in  the 
county  into  which  the  same  was  issued ;  and  it  set  forth  verbcUim 
the  copy  of  a  letter  which  the  defendant  had  received  fix>m  the 
officer  employed  in  executing  the  writ,  and  in  which  the  particu- 
lars of  two  unsuccessful  attempts  to  arrest  the  defendant  were 
detailed  in  a  rather  confused  and  obscure  way.  The  affidavit, 
moreover,  swore  to  the  agent's  belief  that  the  contents  of  the 
letter  were  true,  but  it  did  not  state,  in  terms,  that  he  beUeved 
that  due  diligence  had  been  used  in  endeavoring  to  apprehend 

(a)  This  case  is  inserted  here  in  consequenoe  of  its  connection  urith  the  questions 
discussed  in  ITancf/leU  Y.  Wilded. 
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tk&'dateidiKat  The  Bhetiff  haying  made  a  return  of  non  est 
inveniHaiO'ibeyrni,  the  Vioe-Ghancellor,  upon  reading  the  affi- 
-^wt  above  stafted^'Coimiderod  it  to  be  sufficient,  and  directed  the 
iwrjeant  at  aims  to  go. 

In  support  of  the  motion,  it  was  insisted,  that  such  an 
'  affidavit  ought  not  to  have  satisfied  the  court  It  was  not  [*94] 
eno\)gh  to  swear  that  due  diligence  had  been  used,  unless 
'QiroumstanoeSiWere  detailed  with  respect  to  the  execution  of  the 
^attachment,  proving  thatsomething  more  had  been  done  than. a 
-mere  formal  compliance  with  the  exigency  of  the  statute.  The 
'agent  should,  at  least,  pledge  his  oath  to  his  own  belief  that  all 
^due  diligence  had  been  used.  The  statonents  in  the  letter,  which 
waswntten  by  an  illiterate  person,  could  not  be  evidence,  and 
*  were  anythii^  but  dear  and  aatia&etory.  They  were  the  state- 
•tnents  of  a  man,  intere^»d  in  giving  a  &vorabIe  account  of  his 
own  activity,  in  order  to  enhance  his  merits. 

\Mr.  H^  and  Mr.  Sfuart  sulmiitted  that  the  agent  had  done 
'e^ei^hing  piesoribed  by  the  rule,  and.  everything  which  it  was 

possible  fi>rhhB  to  do  without  going  in  person  to  the  oountcy, 
taad  accompanying  the  bailiff  in  his  attempts  to  serve  the  attach- 
«meiit:  aadif  that  were  to  be  required  of  the  solicitor,  the  statute 
-would soon  be  a  dead  letter.    The  agent  could  know  nothing 

peraonally  of  tiiie  sheriff's  officers,  over  whom  he  had  no  kind  of 
»aontrol :  and  all,  therefore,  which  the  Act  required  was,  that  he 
<«hould  take  care  that  the  writ  was  properly  sued  out  and.sent 
tdownin  due  course  to  the  sheriff,  and  that  he  should  satisfy  tiae 
«<ourt  of  that  fact  by  his  oath. 


The  Lord  Ghakcsllor  [after  stating  the  oircumatances  of 
the  cftse,  and  reading  the  words  of  the  enactment.]  In  order  to 
'.warrant  the  order,  the  court  must  be  satisfied  ci  tiiese  two  facts ; 
ifiest,  liiat'due  diligence  has  been  used  to  asoertainthe  residence 
.of 'the  party;  and,. second,  that  due  diligence  has  been  used  in 
i  endeavoring  to  af^reJuend  him :  and  of  this  it  can  be  satisfied  in 
VOL.  n.  6 
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one  way  only,  viz.,  by  the  affidavit  of  the  plamti£r8 
[*95]    solicitor,  who  sued  out  the  writ ;  or  if  it  were  sued  out  *by 

the  town  agent,  then  by  the  affidavit  of  that  agent,  swear* 
ing  to  the  &cts.  But  it  is  necessary  for  the  affidavit  to  maiisfy 
the  court ;  and  whatever  else  it  may  contain,  beyond  the  swearing 
to  these  naked  fiicts,  can  only  be  brought  forward  with  a  view  to 
affording  the  required  satis&ction.  It  was  contended  that  some- 
thing more  than  this  should  be  done,  namely,  that  the  party 
making  the  affidavit,  should  swear  to  his  belief  ihBX  due  diligenoe 
had  been  used  to  ascertain  the  defendant'a  residence.  But  that 
is  no  part  of  the  exigoiwsy  of  the  rule ;  on  the  contrary,  where 
the  party's  belief  is  required  to  be  sworn  to,  as  in  the  subsequent 
clause,  with  respect  to  the  defendant  being  in  the  county  into 
which  the  writ  was  issued  at  the  time  when  it  was  sued  forth, 
that  is  so  stated  in  express  terms ;  and  the  difference  in  the  lan- 
guage of  the  two  clauses,  leaves  no  room  for  conjecturing  what 
the  intention  of  the  legislature  might  have  been. 

The  question  then  comes  to  be  here,  as  it  must  be  in  every 
other  case,  whether  the  solicitor  who  has  made  affidavit  to  cir- 
cumstances, though  not  within  his  own  knowledge,  and  who  has 
also  complied  with  the  exigency  of  the  rule,  in  swearing  to  his 
belief  that  the  defendant  was  in  the  coimty  when  the  writ  was 
sued  forth,  but  who  has  not  sworn,  as  he  was  not  required,  to  his 
belief  that  due  diligence  was  used — ^whether  that  solicitor  has  not 
disclosed  circumstances  sufficient  in  reason  to  satisfy  the  court 
that  such  diligence  has  really  been  used  ?  The  mode  in  which  he 
has  attempted  to  do  so,  is  by  setting  forth  in  his  affidavit  a  letter, 
received,  as  he  swears,  from  the  officer  who  endeavored  to  make 
the  caption,  and  in  which  the  writer  relates  a  nimiber  of  particu- 
lars, the  whole  of  which,  taken  together,  satisfied  the  court  below, 

and  I  think  correctly,  that  due  diligence  had  been'  used : 
[*96]     and  he  swears,  moreover,  to  his  belief,  that  the  *oontents 

of  that  letter  are  true.  It  is  said,  indeed,  that  the  letter 
might  have  been  more  precise  and  particular  in  its  statements; 
but  I  must  look  at  the  whole  of  the  affidavit  together:  and, 
although  I  admit  that  it  might  have  been  more  satisfiictory,  I  am 
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Still  disposed  to  think,  that,  standing  as  it  does,  quite  uncontra> 
dieted,  it  ought  to  be  deemed  suj£cient 

The  case  of  MiUer  v.  Bennett^  with  a  note  of  which  I  hare  been 
furnished,  turned  upon  circumstances  entirely  different  There 
was  no  question  there,  as  to  the  propriety  of  the  original  order; 
but  an  application  was  made  before  the  Vice-Chancellor  to  have 
it  set  aside,  upon  further  affidavits,  showing  that  the  court  had 
been  imposed  upon.  In  the  present  case,  the  motion  is  to  dis- 
chai^e  his  Honor's  order,  on  the  ground  of  its  having  improperly 
issued  in  the  first  instance,  and  therefore  I  am  not  at  liberty  to 
take  into  view  the  affidavit  subsequently  made  by  the  pla&itiff's 
wife,  contradicting  the  statements  in  the  letter.  The  motion 
must  be  refused  with  costs. 


*Weaver  v.  Maule.  [*97] 

Rolls. — ^1830 :  13th  and  17^  Deoember. 

Where  a  lord  of  a  manor  admits  a  tenant  upon  the  trusts  of  an  indenture  referred  to 
in  &e  Borrender,  he  is  to  be  considered  as  consenting  to  those  trusts,  and  is  bound 
by  them  upon  the  death  of  the  tmstee  without  an  heir. 

A.  being  seised  of  a  oopyhold  in  fee,  surrendered  it  to  the  use  of  R  and  his  hein^ 
according  to  the  custom  of  the  manor,  but  subject  to  the  trusts  of  a  certain  inden- 
ture therein  referred  to;  these  trusts  were,  afler  giving  one  year's  previous  notice, 
to  sen  the  tenement,  to  retain  out  of  the  proceeds  of  the  sale  a  sum  of  700£,  and 
interest,  for  which  the  surrender  was  a  security,  and  to  pay  the  overplus  to  A. ; 
B.  was  admitted,  and  died  intestate  and  without  an  heir,  the  7001,  with  an  anreor 
of  interest,  still  remaining  due  to  him: 

Held,  that  the  lord  did  not  become  entitled  to  the  tenement  by  reason  of  More  of 
heirs  of  B.,  and  that  A.  had  a  right  to  redeem  the  premises,  and,  upon  payment 
of  v^hat  was  due  on  the  mortgage,  to  be  re-admitted  as  tenant  in  fee  according  to 
the  custom  of  the  manor: 

That  it  was  the  personal  representative  of  B.,  and  not  the  lord,  who  was  entitled  to 
receive  the  mortgage  debt 

The  plaintiff,  being  seised  to  him  and  his  heirs  of  a  certain 
tenement  according  to  the  custom  of  the  manor  of  Taunton  Dean 
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in  flie  county  bf  Somerset,  borrowed  the  smm  6f  7t)0?.  of  biie 
John  Ball,  and  for  securing  the  repayment  of  the  some,  he,  on 
the  12th  of  May,  1824,  duly  surrendered  the  tenement  into  the 
Hands  of  the  lord  of  the  manor,  to  the  use  and  behoof  of  John 
Ball  and  his  heirs  and  assign?  forever,  according  to  the  custom 
of  the  manor,* subject,  nevertheless,  to  the  truj^ts,  dedarations, 
and  agreements  mentioned  and  contained  of  aiid  cdnfefeittiing  the 
tenements,  in  a  certain  indentare,  bearing  cvefn  date  with  the 
^render,  and  made  between  the  plaintiff  of  the  One  part,  aind 
John  Ball  of  the  other  jiart.  Upon  this  surrender  Jdhn  Ball  was 
duly '^admitted.  By  the  indenture  therein  referred  to,  it  Wto 
agreed  between  the  plaintiff  and  John  Ball,  that  the  ienemdnt 
fehould  be  held  and  enjoyed  by  Ball,  his  heirs  and  assighSyaccoixi- 
ing  to  the  custom  of  the  manor,  upon  trust  that  Ball,  his  heirs 
and  assigns,  might  at  any  time,  after  giving  one  year's  previous 
notice  in  manner  therein  mentioned,  sell  and  dispose  of  the  tene- 
ment,  and  by  and  out  of  the  moneys  arising  from  such  sale,  and 

the  rents  and  profits  of  the  premises  in  the  meantime, 
[*&8]    in  the  first  *place  pay  and  discharge  aU  rates,  taxes  and 

lord's  rents,  and  all  expenses  to  be  incurred  in  keeping 
the  premises  in  repair,  and  in  assuring  the  same  against  fire,  and 
all  expenses  incurred  in  the  sale,  and  should,  in  the  next  place, 
pay  off  and  discharge  the  sum  of  700/.,  and  all  interest  diie  there- 
on, and  should  pay  over  the  surplus  moneys,  if  any,  to  the  plain- 
tiff, his  executors,  administrators,  and  assigns. 

In  the  month  of  August,  1825,  John  Ball  died  intestate  and 
without  an  heir ;  administration  of  his  personal  estate  and  effects 
was  granted  to  the  defendant  George  Maule,  on  the  nomination 
of  the  crown. 

The  mortgage  premises  had  not  been  sold,  nor  had  any  notice 
been  given  by  Ball,  in  his  lifetime,  of  an  intention  to  sell  them, 
and  at  his  death  the  sum  of  700Z.,  with  an  arrear  of  interest, 
remained  due  to  him.  Soon  after  the  death  of  John  Ball,  Wil- 
liam Xihglake,  the  lord  of  the  manor  of  Taunton  Dean,  caused 
proclamation  to  be  made  at  three  several  courts  for  the  heir  of  • 
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John.  Ball  t(>  oi^me  in  ta  bQ  adnutt^  to  the  tenemeut;  anci,  no 
l^eir  hayii^  app^ed,  he  issued  a,  warrant  of  seisin  of  the  tene^ 
xaent,  chiming  to  be  entitled  to  the  same  by  reason  of  the  &ilurQ 
^heir&.of  John  Ball.  The  plaintiff  then  filed  the  present  bill 
against  William  Kinglake  and  George  Maule,'  praying  to  have  it 
declared  that  he  was  entitled  to  the  equity  of  redemption  of  the 
oc^yjiold  tenein<euat. 

There  were  two  (juastions  in  the  cause. 

L  Whether,  under,  the  circumstances,  the  plaintiff  had  aa 
^uity  of  redemption  as.  against  the  lord,  and  was  entitled,  upoi^ 
payment  of  the  7001  and  interest,  to  be  re-admitted  to  the  copy- 
hold tei\emenjL 

*IL  If  the  mortgagor  had  a  right  to  redeem,  who    [^99] 
was  entitled  to  receive  the  mortgage  money ;  the  lord, 
or  the  personal  representative  of  the  mortagee, 

Mr,  BicJcersieih  and  Mr.  Jacobs  for  the  plaintiff. 

Mr,  Tinney  and  Mr.  B.  Parry ^  for  the  lord  of  the  xnimor. 

For  the  plaintiff  it  was  argued  that  this,  though  in  form  a 
trust  for  sale,  was  substantially  a  moilgage ;  and  that,  as  in  the 
analogous  instance  of  freehold  estate  escheated  to  the  crown,  thq 
lord  must  take,  the  property  subject  to  the  rights  of  the  mortga- 
gor ;  and  the  same  rule  applied  if  the  conveyance  were  considered 
as  a  trust;  PauletCs  0a6e,{a)  Attorney  General  v.  Iteeve,{b)  It  was 
clear  from  the  judgment  of  Lord  Mansfield  and  Sir  Thomas 
Clarke  in  Burgess  v.  Wheate,(c)  that  a  mortgage  escheats,  subjeclj 
to  the  equity  of  redemption,  and  that  the  mortgage  money  must 
be  p^d  to  the  personal  representative  of  the  mortgagee ;  Attor- 
ney-General V.  Henchman,(d)  If  the  cij:cumstance  of  the  prem- 
ases  being  copyhold  created  any  difference,  still  the  peculiar  form 

(a)Hflrd.46B.  (c)  1  Ed.  177 ;  1  W.  Black,  m 
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of  this  surrender  and  admittance  preserved  the  plaintiff's  equity 
against  the  lord,  and  brought  the  case  exactly  within  the  princi- 
ple of  Lord  Mansfield^s  observation,  that  if  the  lord  "consents  to 
a  condition  or  trust  on  the  court  roll,  then  he  is  bound  by  it,  for 
he  cannot  claim  against  his  own.  act."(a) 

On  the  other  hand,  it  was  contended,  on  behalf  of  Mr.  King-- 
lake,  that  the  conveyance  was  not  a  mortgage,  but  a  trust  for 

sale;  and  that,  as  the  premises  in  question  were  of 
piOO}    copyhold  tenure,  the  rules  and  decisions  ynih  *respect 

to  freeholds  escheating  to  the  crown  had  no  applica- 
tion. It  was  a  settled  principle  that  the  lord  of  a  manor  could 
not  be^  affected  by  any  trust  to  which  he  was  not  an  assenting 
party ;  Peachy  v.  Duke  of  Somerset^(]b)  Howard  v.  BarUeLic)  The 
entry  of  the  trust  upon  the  court  rolls  was  the  unauthorised  act 
of  the  steward,  unknown  to  the  lord,  who  ought  not  therefore  to 
be  boimd  by  it ;  especially  as  upon  the  recent  cases  it  was  ex- 
tremely doubtful  whether,  if  a  tenant  made  an  application  for 
that  purpose,  the  steward  had  any  power  or  discretion  to  refuse 
compliance.(^) 

Mr.  Wray  for  the  crown. 


The  Master  op  the  Rolls: — ^In  the  case  of  fee  simple  lands, 
the  lord,  taking  by  escheat,  is  subject  to  the  charges  and  incum- 
brances of  the  tenant,  because  the  tenant  has  full  power  to  cre- 
ate ihem  without  the  consent  of  the  lord.  But  in  the  case  of 
copyholds  and  customary  freeholds,  where  the  title  depends 
upon  admission,  the  lord,  taking  by  escheat,  is  not  subject 
to  the  charges  and  incumbrances,  or  alienation  of  the  ten- 
ant, unless  by  act  of  admission  he  has  expressly  assented  to 
them.  In  the  present  case  the  tenant  surrenders  the  land  into 
the  hands  of  the  lord,  to  the  intent  that  a  new  tenant  may  be  sub- 

(a)  1  Eden,  232 ;  The  King  v.  Uaddea^    1  Watk.  Cbpyh.  2d  edition,  276. 
hwi,  1&  Bast,  463.  (c)  Hob.  181. 

(6)  1  Strange,  44T,  tl  Yin.  Ab.  11  J;     {d)  See  1  Vratk^  CopyL.  2d  edition,  272',.  ik 
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stituted  ia  his  place,  subject  to  the  trusts,  declarations  and  agree 
ments  expressed  in  a  certain  indenture,  referred  tp  in  the  sur- 
render ;  and  when  the  lord  admits  the  new  tenant  upon  such 
surrender,  he  is  to  be  considered  as  thereby  assenting  to  the 
qualified  nature  of  his  tenure,  and  cannot  afterwards  claim 
against  those  trusts,  declarations  and  agreements  to  which 
he  has  thus  given  his  consent  *Whether  he  were,  or  [*101] 
were  not,  actually  acquainted  with  the  nature  of  the 
trusts  and  agreements  contained  in  the  indenture,  is  immaterial. 
The  terms  of  the  surrender  gave  him  full  notice  of  the  trusts, 
and  it  was  his  duty  to  inform  himself  of  their  nature. 

The  lord,  in  this  case,  therefore,  being  to  be  considered  as 
bound  by  the  trusts  of  the  indenture,  becomes  himself  a  trustee 
for  the  purpose  therein  mentioned,  and  the  plaintiff,  as  against 
the  lord,  is  entitled  to  the  usual  decree  to  redeem,  inasmuch  as 
the  equity  of  redemption  still  subsists  under  the  indenture,  no 
notice  having  been  ever  given  by  the  mortgagee,  so  as  to  acquire 
the  right  of  exercising  the  power  of  sale. 

The  question  remains  between  the  lord  and  the  defendant,  the 
personal  representative  of  John  Ball,  which  of  them  is  to  receive 
the  money  to  be  paid  by  the  plaintiff  upon  the  redemption.  The 
lord,  having  by  his  admission  upon  the  surrender  consented  to 
the  mortgage,  it  follows  that  the  mortgage  money  is  part  of  the 
personal  estate  of  the  mortgagee,  and  is  to  be  received  by  his 
administrator. 

The  decree  must,  therefore,  be  to  continue  the  injunction  re- 
straining the  lord  from  all  further  proceeding  at  law,  to  recover 
possession  of  the  customary  ienement;  to  declare  that  the  plain- 
tiff is  entitled  to  redeem  as  against  both  defendants;  to  direct  the 
usual  account  of  what  is  due  upon  the  mortgage,  and  that,  upon 
payment  of  what  shall  be  so  found  due  to  the  defendant,  the  ad- 
ministrator of  Ball,  the  lord  do  regrant  the  tenement  to  the  plain- 
tiff, to  be  held  to  him  and  his  heirs,  according  to  the  custom  of 
the  manor,  as  upon  his  former  admission,  he  pajring  to  the  lord, 
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.  I  ■  ,     I.     -  r  r  <lfc    .i 

or  his  steward,  the  fine  aiid  fees  dcie  upon  his  adminon.    Gcm»^ 
sidering  the  Qovelty  of  the  catse,  let  the  decree  be  witiicAxi  oostBi;;'' 


[^02]  *GRo^-OTV'  tf.  Edwabos.  ' 

B0LI& — 1830:  2l8t  Deceinber. 

A  modas  payable  by  every  hooaeholder,  in  lieu  of  all  tithes  of  ha/i  without  regard  • 
to  the  fact  whether  such  householder  has  or- has  not  hay,  is  valid,  but  otherwise  if' 
it  be  alleged  to  be  payable  only  when  the  householiier  has  hay; 

Sixpence  in  lieu  of  a  tithe  pig  is  rank :  a  modus  for  fruit  and  garden  stuff  is  good, 

.  though  it  be  not  alleged  to  be  growing  ia  a  gtfdeo. 

This  was  a  bill  by  the  vicar  of  the  parish  of  Cadoxton-juxta- 
Neath,  in  the  county  of  Glamorgan,  against  the  defendant,  wha 
was  an  occupier  of  lands  within  a  particular  district  of  that  parish, 
and  was  also  entitled  to  the  rectorial  tithes  in  that  district 

The  principal  question  respected  the  tithe  of  hay.  The  defend- 
ant, in  his  answer,  insisted  upon  a  modus  to  the  effect  following: 
**  Every  householder  inhabiting  within  the  parish  is  to  pay,  for 
and  in  lieu  of  the  tithe  of  all  hay  made  and  carried  on  or  from 
any  of  the  lands  within  the  said  parish,  in  the  tenure  of  each  oc- 
cupier, be  the  quantity  great  or  small,  as  well  for  two  or  more 
farms  or  tenements  as  for  one,  the  annual  sum  of  one  penny,'*^^ 
&c.  And  in  a  subsequent  part  of  his  answer  he  used  the  follow- 
ing words:  "That  the  sum  of  one  penny  hath,  as  he  believes, 
from  time  immemorial  been  paid  to  and  received  by  the  vicax  of 
the  said  parish  foi*  the  time  being,  for  or  in  lieu  of  the  tithe  of  all 
hay  whatever^  made  and  carried  by  each  of  the  occupiers  of  the 
lands  within  sUch  parish,  upon  and  from  off  the  said  several 
lands."  s 

Mr.  Agar,  Mr.  Duchworih,  and  Mr.  JSTemf,  for  the  plaintift 

This  modus  is  not  idleged  with  siiflSieient  deftmess  and  pre- 
cision.   It  leaves  the  vicar  in  doubt  whether  this  eosloiitapf 
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pajmenly.is  to  be  leoeiv^  from  every  householder  within  the 
pacii^,  or  from  every  hooaeholder  who  occupies  lands  within  the 
parish,  or  from  every  householder  oocuping  landis  on 
which  theieeis ^hi^y.  In  substance  the  modus  stated  is  [*103] 
a  payment  of  one  penny  by  each  householder  inhabiting 
within  the  paiifih,^in  lieu  of  the  tithes  of  hay  grown  on  landa 
occupied  by  him.  Such  a  modus  is  void,  because  it  is  uncertain-^ 
and  liable  to  changes  and  fluctuations  which  may  altogether  an- 
nihilate it  as  a  provision  for  the  vicar.  Kthe  lands  on  which  hay- 
is  grown  are  in  the  occupationof  one  hundred  persons  this  year, 
and  of  only  one  person  in  the  next,  the  vicar  will  receive  in  the 
(me  case  one  himdred  pennies^  and  in  the  other  a  single  penny 
only.  On  this  principle,,  in.  ^ZacA*bzim  v.  Jqpson^{a)  a  modus  of 
one.  penny  in  lieu  of  the  tithe  of  hay  of  every  inhabitant  or  oc* 
Gupief  of  a  house,  and  having  any  land  at  or  belonging  to,  or 
used  or  enjoyed  with  any  house,  was  held,  by  Lord  Eldon,  ta 
be  invalid.  In  Tnavis  v.  Oxtonjip)  the  defence  set.  up  to  a  claim. 
cf  tithe  of  hay,  was  an  ancient  usage  to  pay  a  penny  for  every 
house  having  lands  belonging  to  it,  without  specification  or  re^ 
gaid  to  qoaaaitity ;.  the  Court  of  Exchequer  held  that  such  a  modua. 
Could  not  be  supported,,  because  it  was  a.  recompense  for  tithe. 
wholly  unc^tain,  fluctuating  in  its  amount,  shifting  according  to 
th^ehaages  in  the  occupation  of  lands,,  and  liable  to  be  reduced 
to  a^  single  penn  j,  if  not  to  be  wholly  annihilated :  and  the  House, 
of  Lords,,  vjg&a.  appeal,  sanctioned  this,  doctrine.  Ii^  Bush  v. 
Leun8j{c)  a  modus  of  one  penny  payable  by  every  occupier  of 
land,,  in  lieu  of  tithe  of  hay,  was  held  to  be  bad. 

There  iaaeaae  of  Bennett  y.  J7iea(f,(ci).  which  has  sometimes 
been  cited  as  proving  that  a  modus  may  be  good,  though 
liable  to  the  objection  now  raised.    Lord  *Eldon(e)  con-     [*104] 
sidered  that,  in  Bennett  x.Bead^  if  an  occupier  parted 
with  the  land  and  retained  the  house,  he  was  liable  to  pay:  so 

(a)  17  Yes.  473,  and  3  Swaos.  132.  (er)  Jac.  363. 

(5)3Wood.S23;  3  6uilL10G6;  1  Anstr.  (d)4Gwm.  1272;  1  Aiut  1^2,  *. 

308,  n.,  under  the  name  of  WhUekead  v.  Tni-  (e)  3  Swans.  156. 
1^  7  Bro.  P.  C.  ed.  Torn!  49. 
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that  the  customar j  payment  was  due  from  every  occupier  of  a 
house,  whether  he  held  the  land  along  with  it  or  not,  and  there- 
fore could  not  be  affected  by  the  consolidation  of  the  lands  in  the 
hands  of  a  few  individuals,  though  it  might  vary  with  the  num* 
ber  of  inhabitants.  But  if  the  doctrine  of  Bennett  v.  Bead  be 
different  from  that  laid  down  in  Travis  v.  Oxton,  the  latter,  as 
Lord  Eldon  has  distinctly  stated,  must  prevail,  since  it  is  the 
authority  of  the  House  of  Ijords.(a) 

Mr.  Bickersteih  and  Mr.  Thnnanij  for  the  defendant. 

Bennett  v.  Bead  is  a  case  of  the  highest  authority :  it  was  most 
elaborately  argued  by  counsel  of  great  name,  among  whom  were 
Mr.  Serjeant  Hill  and  the  late  Lord  Eedesdale,  and  it  was  most 
solemnly  decided  by  very  able  Judges.  There  the  modus  was 
"That  every  person  being  a  householder  inhabitant  within  the 
parish,  and  occupying  a  messuage,  cottage,  garden,  orchard,  yard, 
land,  meadow,  pasture,  or  marsh  ground,  within  the  same,  has, 
from  time  whereof  the  memory  of  man  runneth  not  to  the  con- 
trary, paid,  and  been  used  and  accustomed,  and  of  right  ought 
to  pay  to  the  vicar  of  the  said  parish,  for  the  time  being,  the  sum 
of  2d.  at  the  feast  of  Easter,  &c.,  in  lieu  and  full  satisfaction  of  all 
and  singular  the  tithe  of  herbs,  roots,  flowers,  apples,  pears,  mrts, 
and  other  fruits,  in  or  upon  any  garden,  orchard,  or  yard,  occu- 
pied by  such  person  within  the  parish ;  yearly  growing,  arising 
and  renewing,  and  of  all  wood,  cuttings,  toppings,  and  croppings 
of  trees,  cut  in  such  year  upon  land  occupied  by  such  person 
within  the  parish;  and  of  all  herbage  and  agistment  of  barren 

and  unprofitable  cattle  kept,  fed,  and  depastured  by 
[*105]    such  *person  in  the  parish  in  such  year."    In  Bennett 

V.  Bead  the  payment  was  by  every  person  being  a  house- 
holder inhabitant,  in  lieu  of  tithes  of  herbs,  &c.,  growing  in  any 
garden  occupied  by  him:  here  is  a  payment  by  every  house- 
holder inhabitant  in  lieu  of  the  tithe  of  hay  on  lands  in  the  tenure 
of  each  occupier,  that  is  to  say,  in  the  tenure  of  such  inhabitan 

(a)  3  Swans^  16  . 
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householder.  There  is  no  substantial  difference  between  the  two 
cases.  Looking  at  the  words  in  which  the  modus  is  laid  in  Beji- 
nett  V.  Read,  it  is  not  easy  to  see  how  the  payment  conld  be  con- 
sidered as  attaching  upon  every  inhabitant  householder,  whether 
he  occupied  any  garden  or  not,  since  it  is  expressly  stated  to  be 
in  lieu  of  herbs,  Ac.,  in  any  garden,  &c.,  occupied  by  such  person. 
But  if  the  words  used  there  admitted  of  such  a  construction,  it  is 
an  express  authority  for  saying  that  the  words  used  here  may 
receive  a  simDar  interpretation^  and  are  a  suflScient  allegation  of  a 
modus  valid  in  law.  Moduses,  not  unlike  the  present,  were 
established  in  Hockmore  v.  Richards.ifCf 

♦The  Master  of  the  Rolls. — ^Kthismodushad  been  [*106] 
distinctly  pleaded  as  payable  by  every  householder  within 
the  parish  in  lieu  of  the  tithe  of  hay,  without  regard  to  the  &ct^ 
whether  such  householder  had  or  had  not  hay,  then,  whatever  I 
might  have  thought  of  such  a  modus,  if  the  point  had  been  un- 
prejudiced by  decision,  I  should  have  been  bound  by  the  case  of 
Bennett  v.  Iiead,{a)  the  authority  of  which  is  not  denied  by  Lord 
Eldon,  in  Blackburn  v.  Jepson,{b)  to  have  declared  that  the 
modus  was  valid.  Those  who  set  up  a  modus  against  the  ac- 
knowledged right  of  the  vicar  to  the  tithe  of  a  particular  article, 
are  bound  to  state  with  certainty  the  nature  of  the  modus.    I 

(a)  1  Wood,  485. 

*  It  is  dear,  from  the  langaage  of  Baron  Eyre,  that  his  judgment  in  BmneU  r. 
Mead,  proceeded  on  the  ground  that  the  customary  payment  was  due  from  every 
householder,  whether  occupying  land  or  not  "There  is,"  says  he,  (4  GwilL  1290,) 
*<thls  inequality  in  this  modus,  that  a  mere  inhabitant  householder,  without  a  loot  d 
land,  pays  as  much  as  the  inhabitant  householder  who  oocuj^es  the  largest  farm  in 
the  parish ;  and  there  is  this  appearance  of  its  being  unreasonable,  that  the  mere  in* 
habitant  householder  seems  to  pay  for  tithes  where  he  has  not  all  the  tithable  mat- 
ters for  which  his  pajrment  is  a  satisfaction."  Again,  "  The  inhabitant  householders 
have  entered  into  a  composition  with  the  vicar  of  these  tithes  for  a  money  payment, 
rated  upon  them  in  their  character  of  inhabitant  householders,  with  perfect  equal- 
ity." In  another  part  of  his  judgment  he  says,  *'  Here  there  is  a  fixed  and  certain 
recompense  (for  so  we  have  held  the  payment  of  2d,  by  the  name  of  )iearih  mlver^ 
Ac,  by  every  inhabitant  householder  to  be),  for  all  the  tithes  of  the  particular  spe* 
cies  due  from  all  the  inhabiiant  householders  within  the  district" 

(6)  4  Gwill.  1272.  (4  3  Swanst.  132. 
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<^ixnot.ooUdCt  witb  certainty,  here  ibajt  the  defendant  means,  to 
sifisert,  that  the  householder  is  to  pay  the  modus,  without  r^ard 
to  the  fact,  whether  he  has  or  has  not  hay:  and  indeed  his  own 
counsel^glve  a  different  construction  io  his  allegations,  andcon^. 
sidf^r  that  no  ti^  ia.payable  by  the  hoiiseholder  unless:  he  has 
hay.  In  such  circumstances  the  vicar  is  entitled  tp  a  decree  for 
the  tithe  of  h^y  i^.Kiud- 


Another-  modus  insisted  on  was  the  following :  "  to  pay  for 
pigs,  whether  few  or  many,  one  pig  for  tithe  in  kind  or  6c?.  in 
lieu  thereof" 

The  Master  of  the  Bolls  held  that  this  modus  was  bad; 
dcL  in  lieu  of  a  tithe  pig  being  rank. 

He  also  held,  that  a  modus  of  one  penny  for  fruit  and  garden^ 
stuff  was  good,  though  not  pleaded  to  be  for  fruit  and  garden 
stuff  growing  in  a  garden. 


[*107]  *Attobney-General  v.  Sibthorp. 

1830:  14111  and  22d  December. 

Conditional  bequee^  "to  the  fellows  aad  demies  of  Ifagdalen  CoUe^  Oxford,"  uppa 
the  happening  of  a  particular  event,  held  void  for  uncert^tj ;  the  language  of 
the  condition,  and  the  description  of  the  legatees  being  so  loose  an^  obscure,  that 
tlie  court  wa»  unable  judicially  to  collect  the  intention  of  the  testator  with  respect 
either  to  the  individuals  who  were  to  take,  or  the  time  and  manner  of  their  taking. 

Db.  Sibthobp  by  hi^will,  bearing  date  the  21st  of  ^uly,  1797, 
and  duly  executed,  deviaed  all  his  eatatea  in  several  oouirtiea, 
which  he  enumerated,  -and  also  his  ground  and  fee  &nn  Tents  to^ 
liis  son,  Humphrey  Sibthorp,  for  life,  without  impeachinent  of 
waste,  remainder  to  trustees,  to  preserve  contingent  remainders; 
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remahtdery  after  the  decease  bf  Humphrey  Sibtkoip,  to  h^  first 
and  other  jEKito  saoeeflsively  hi  tail  itiale,  ynth  divers  remainderB 
over.  The  testator  then  mkde  certain  devise  and  be({uebt8  for 
the  "benefit  of  his  daughters,  Ladj  Sew^  and  Mrs.  Cholmelej, 
and  thdr  finnilies,  and  proceeded  in  these  words:  ^And 
whereas  the  quay  at  Insfeow,  and  several  cellars  and  warehouses, 
and  houses  adjcnning,  built  on  the  premises,  together  with  the 
potteiy,  and  altogether  in  the  parish  of  Instow  and  Fremington, 
I  hereby  bequeath  to  my  son  Humphrey  Sibthorp,  conditioned 
of  his  bringing  up  one  bf  his  sons  into  a  mercantile  line,  under 
such  merchants  in  any  capital  trading  place,  London,  Liverpool, 
Hull,  Brfetol,  &c. ;  or  in  defatdtof  such,  should  my  son  Cholme- 
ley  prefer  such  a  situation  to  any  of  his  sons,  as  within  two 
years  'after  my  decease  should  be  determined  upon' and  required 
by  one  or  more  of  the  above  said  trustees  of  my  son  Humphrey 
Sibthorp,  who  are  herdby  required  to  receive  the  profits  of  the 
said  estates  in  the  respective  parishes  at  Instow  and  Fremington, 
towards  defraying  the  expenses  of  such  appointment  for  the  mer- 
cantile line,  apprehended  as  suitable  and  commodious  as  any  in 
the  West  of  England  for  trade  in  general;  providing  for  either 
not  less  than  the  sum  of  500?.,  for  the  clerkship  or  apprentice- 
bhip,  and  at  the  age  of  twenty-three  years  the  net  sum 
*of  iOOL  payable  at  the  four  quarterly  days^  Midsum-  [*108] 
mer,  Christmas,  Lady-day,  and  Michaelmas,  100?.  each 
quarter  for  embarking  into  such  a  mercantile  line  of  niercban- 
dize,  as  in  the  opinion  and  recommendation  of  the  aforesaid 
trustees,  or  majority,  in  colicert  with  their  respective  parents,  if 
living,  or  assigns,  which  trustees  are  hereby  likewise  empowered 
as  well  as  their  assigns,  for  the  preservation  of  the  contingent 
Uses,  herein  noticed  and  specified,  from  being  defeated  and  de- 
stroyed, and  for  that  purpose  to  make  entries  or  bring  actions,  as 
the  case  requires,  on  the  estate  at  South  Leigh,  for  the  due  per- 
formance of  establishing  of  such  a  mercantile  line  as  either,  first, 
in  the  optibn  of  my  son  Humphrey  Sibthorp,  and  on  his  refusal, 
bf  toy  son  Montague  Cholmel^y ;  if  declined  by  both,  after  due 
notice  given  to  each  within  two  years  after  my  decease,  as  re- 
quired of  one  or  more  of  the  above  trustees,  by  the  piorents  or 
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guardians  of  such  children,  my  will  and  order  is^  that  the  above 
limited  sums  should  be  claimed  and  paid  for  the  above  limited 
term  of  three  years,  viz.,  lOOZ.  quarterly,  as  well  as  5002.,  to  the 
.  fellows  and  demies  of  Magdalen  College,  Oxford,  who,  in.  de&ult 
of  non-performance,  I  hereby  will  shall  have  an  equal  right  xnih 
the  above  trustees  to  preserve  the  contingent  uses,  hereby  thus 
limited,  &om  being  defeated  or  destroyed :  and  further,  for  the 
establishment  of  such  son  as  shall  bona  fide  engage  in  the  mer- 
cantile line,  my  request  and  will  is,  my  estate  of  Fullincot,  with 
its  appendage,  together  with  the  quay  and  several  warehouses^ 
heretofore  employed,  shall  be  granted  on  a  lease  during  the  life 
and  residence  of  whatever  grandson  may  be  fixed  for  the  above 
purpose,  together  with  the  manorial  rights  and  privileges  of  the 
manor,  as  his  residence  and  occupancy,  at  least  six  months  every 

year,  determinable  on  the  decease  of  such  grandson, 
[*109]    unless  *such  should  leave  male  issue  lawfully  begotten, 

and  bring  up  such  son  in  the  mercantile  line,  when  my 
will  is,  the  like  should  enjoy  and  possess  the  aforesaid  Fullincot 
and  appurtenances,  the  quay,  warehouses  and  manorial  rights  and 
privileges,  as  hereby  granted  to  his  father  under  the  like  limita- 
tions ;  otherwise  the  whole  to  fall  into  the  possession  of  my  right 
heirs."  The  testator  appointed  his  son,  Humphrey  Sibthorp,  to 
be  his  executor  and  residuary  legatee. 

The  testator  died  soon  after  the  execution  of  his  will.  Hum- 
phrey Sibthorp  the  son  died  in  the  year  1816,  leaving  the  defend- 
ant, C.  W.  Sibthoip,  his  eldest  son  and  heir  at  law. 

The  suit  was  instituted  by  the  president  and  fellows  of  Mag- 
dalen College,  Oxford,  against  the  devisee  and  personal  repre- 
sentative of  Humphrey  Sibthorp ;  alleging  that  inasmuch  as 
neither  Sibthorp  nor  Cholmeley  had  availed  himself  of  the  option 
to  bring  up  a  son  in  the  mercantile  line,  the  contingent  legacies 
payable  in  that  event  had  feiled,  and  that  the  gift  over  to  the 
fellows  and  demies  of  Magdalen  College  took  eflfecL  When  the 
cause  first  came  on,  the  Vice-Chancellor  referred  it  to  the  Master, 
to  inquire  whether  there  was  any  corporate  body  in  Magdalen 
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GoB^,  Oxford,  answering  the  description  of  fellows  and  demies; 
and  if  not,  what  was  the  constitution  of  the  college,  and  who 
were  its  component  members.  The  Master  reported  that  there 
was  no  corporate  body  in  Magdalen  College  answering  that 
description,  but  tiiat  the  corporate  name  and  style  of  the  college 
was  "The  Piwsident  and  Scholars  of  St.  Mary  Magdalen  College, 
in  the  University  of  Oxford,"  and  that  its  component  members 
were  a  president,  forty  fellows,  thirty  scholars  called  demies,  a 
steward,  four  chaplains,  eight  lay  clerks,  an  organist,  six- 
teen choristers,  *a  schoolmaster,  an  usher,  a  manciple,  [*110] 
two  cooks,  a  page,  and  two  porters. 

At  the  hearing  on  further  directions.  Sir  J.  Leach,  then  Vice- 
Chancellor,  decreed  that  the  legacy  of  500?.,  and  the  three  several 
legacies  of  4001,  bequeathed  by  the  testator's  will,  were  intended 
by  him  for  the  permanent  benefit  of  the  fellows  and  demies  of 
Magdalen  College,  Oxford,  and  that  those  several  sums,  with 
interest,  should  be  paid  by  the  defendant  to  the  plaintiffs. 

This  decree  having  been  brought  by  appeal  before  the  Lord 
Chancellor  Eldon,  his  Lordship  was  of  opinion  that  inasmuch 
as  the  devise,  if  it  were  to  a  corporation,  would  be  void  by  the 
statute  of  wills,  and  might  still  be  supported  as  a  good  appoint- 
ment to  a  charity,  the  Attorney-General  ought  to  have  been 
made  a  party  ;(a)  and  the  record  having  been  amended  in  that 
view,  so  as  to  assume  the  form  of  an  information  and  bill,  the 
appeal  petition  was  again  brought  on  and  argued,  but  Lord  Eldon 
resigned  office  without  having  delivered  judgment. 

The  Solidtor- General,  Mr.  Preston^  and  Mr.  Abbott  for  the 
appeal. 

It  is  impossible  to  put  a  rational  construction  upon  so  confused 
and  contradictory  a  clause,  which  must  therefore  be  void  for 
imcertainty.    If  however  the  words  can  amount  to  a  bequest  at 

(a)  1  Buss.  154.' 
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all,  the  next  question  is  in  ^wboee  &V'Or  tlie  bequest  is  made-^ 
whether  to  the  plaintiffs  in  their  collegiate  charfccter,  or  wheliieiv 
as  was  originally  supposed,  to  the  membero  of  the  college  ad 

private  indiyidaal&  If  it  extender  to  the  wboie  coll^^ 
[*111]    as  a  body,  ^no  less  than  109  pereoiBs  ^would,  aceording 

to  the  finding  of  the  master,  be  entitled  toshare  in  the 
benefit  of  the  legacy,  the  annual  amount  of  which,  if  distributed 
rateably  among  such  a  number,  could  i)ot  exceed  a  few^shHEngs 
annually  to  each.  This,  besides,  is  not  the  deviae  of  a  vent 
charge,  but  a  pecuniary  legacy  given  as  a  grass- sum,  and  it 
would  be  doing  violence  to  the  language  of  the  will,  no  tess  than 
to  probability,  to  treat  it  as  a  gift  in  perpetuity.  If,  on  the  other 
hand  (which  is  the  mote  natural  sppposition),  the  legacy  was  in- 
tended as  a  personal  bounty  to  the  fellows  ^.and  -demies  of  the 
college^  and  not  to  them  and  their  successors  in  all  time  to  come, 

the  case  stands  quite  imtouohed  by  the  AUomey-O^nercd 
[^112]    V.  Tanered  ;{a)  for  it  must  then  -be  confined  *to  the  iudi- 


a)  1  Ed.  10 ;  Amb.  351.    Some  doubt  having  been  fitiggested  with  respect  to  the 
aocoracy  of  the  report^  the  Lord  QiaixseUor  direeted:  the  Kegi8lna;*s  book  to  be  ex- 
amined, when  it  was.  found  that  the  deviae  over,  ran  thus:   ^*Ko«ided,  jQnt.if  the 
Act  for  preventing  the  disposition  of  lands,  whcrebj  t])e  aune  become  inaKenable^ 
should  impede  the  premises  devised  to  the  said  twelve  students  and  twelve  pension- 
ers from  taking  effect,  then  atid  not  otherwise  he  devised  all  the  said  premises  to  the 
«aid  thirteen  fellows  of  Chiist'ft  College,  and  the  said  fellows  of  Gonvillejoid  Odos 
College,  and  the  scholars  of  both  colleges,  each  fellow  to  have  a  double  proporticm 
of  the  «aid  rents  and  profits  to  every  scholar."  ......  In  a  subsequent  part  of  tiie 

will,  the  testator  nominated  his  housekeeper,  Elizabeth  Tottenhanv  ^  sole  execu- 
trix and  residuary  legatee ;  but  in  case  she  died  before  hhn  (which  wa^  the  fkct^ 
*'he  appointed  the  Master  of  Chxlst's  College  for  the  time  being  his  executor;  and 
the  said  master  and  fellows  of  Christ's  College,  who  should  happen  to  be  master  and 
fellows  at  the  time  of  his  death,  his  joint  residuary  legatees."  Reg.  Lib.  A.  1757, 
fol.75. 

It  will  be  observed,  that  the  payment  of  the  rents  and  profits  directed,  by  way  of 
substitution,  in  the  event  of  Uie  devise  for  the  benefit  of  the  Tancred  students  and 
pensioners  being  void  by  the  Statute  of  Charitable  Uses,  is  to  the  thirteen  feliows  of 
Christ's  College,  and  the  fellows  of  Gonville  and  Caiua  College,  and  the  scholars  of 
both  colleges  generally,  and  is  not  confined  to  such  as  answered  that  description  at 
the  time  of  the  testator's  death.  That  qualification  is  annexed  to  the  master  and  fel- 
lows of  Christ's  College,  only  in  their  character  of  residuary  legatees.  The  state- 
ment of  the  case  in  1  Eden,  10  (aa  welles  the  marginal  note),  is  therefore  incorrect^ 


CASES  IN  CHANCERY.  112 

Attorney-General  v.  Sibthorp. 

viduak  who  answered  the  description  at  the  time  when  the 
testator  died;  and  as  they  or  their  representatives  are  not 
before  the  court,  there  is  a  fatal  defect  of  parties.  In  the  Attor- 
fmi'Oeneral  ▼.  Tancred^  the  subject  of  the  gift  was  a  freehold 
estate  devised  in  fee,  from  the  annual  rents  and  profits  of  which 
a  perpetual  income  would  naturally  arise ;  and  in  the  words  of 
the  devise  itself,  the  college  was  correctly  designated  by  its  cor- 
porate name.  It  appears.fix)m  the  defendant's  answer,  which  has 
not  been  replied  to,  that  Humphrey  Sibthorp  signified  his  inten- 
tion of  bringing  up  his  youngest  son,  Bichard,  in  the  mercantile 
line,  although  that  intention  was  afterwards  abandoned.  How 
then  can  it  be  said  with  certainty,  that  he  did  not  acquire  such 
an  interest  as  entitled  him  to  claim  the  6002.  legacy?  The  three 
legacies  of  4002.  each,  were  void  for  remoteness ;  for  they  are 
given  to  any  son  of  Humphrey  Sibthorp,  or  of  Montague  Gholme- 
ley,  at  his  age  of  twenty  three,  although  non  constant  that  such 
son  would  be  in  ease  at  the  death  of  the  testator ;  Jee  v.  Audhy^{a) 
Proctor  V.  Bishop  of  Bath  and  WeUs,{b)  Leake  v.  Robinson.if) 
The  plaintiff  claim  as  legatees  only  by  way  of  substitution,  on 
the  grounid  of  die  prior  legatees  having  forfeited  theur  interest 
by  allowing  the  two  years  to  elapse  without  any  nomination 
being  made.  But  in  order  to  vest  a  title  in  the  plaintiffs,  it  was 
necessary  that  something  should  be  done  previously;  for  the 
condition  is  precedent,  and  being  one  of  forfeiture  must  be  strictly 
performed ;  Baskets  Case.{d)  Notice  was  to  be  given  by  the 
trustees  to  the  parents,  and  it  was  only  upon  such  notice, 
and  a  refusal  *by  the  latter,  that  the  right  of  the  college  [*118] 
was  to  accrue.  Now  it  is  not  stated  or  pretended  that 
such  a  notice  was  ever  given. 

Mr.  Wdkefiddf  for  the  plaintiflfe. 

The  original  decree  was  pronounced  in  1818,  and  no  defect  of 
parties  was  then  suggested.  The  Master  made  his  report,  which 
was  regularly  confirmed^  and  when  the  cause  was  heard  on  fur- 

(a)  1  Cox,  324.  •      (c)  2  Mer.  363. 

(&)  2  H.  Blado.  85S.  (d)  2  Mod.  200. 

VOL.  IL  7 
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ther  directions,  on  that  second  hearing,  no  sock  objeetioii 
started,  the  court  and  all  parties  prooeeding  onk  the  asBumptioiiy 
that  if  the  legacy  weie  good,  it  could  only  be  supported  as  a  gift 
in  perpetuity  to  a  charity.  Lord  Eldon's  impression  was  the 
same,  when  he  directed  the  cause  to  stand  over  fcs*  the  purpose 
of  amending  the  record;  and  it  is  too  late  now  to  set  up  the  ob*  ^ 
jection. 

On  the  construction  of  the  will,  it  is  clear  that  a  legacy  is  hero 
given  to  certain  individuals  upon  a  certain  specified  event;  and 
those  individuals  are  sufficiently  described  to  leave  no  rational 
doubt,  either  as  to  the  persons  who  are  to  take,  or  the  manner  ot 
their  taking.  The  gift  is  to  a  class,  the  individuals  composing 
which  were  continually  fluctuating,  and  might  vary  indefinitely 
before  the  will  could  come  into  operation ;  a  circumstance  incon- 
sistent with  the  notion  that  a  special  bounty  was  intended  to  any 
particular  members  of  the  college.  This  case  Ls  ruled  by  the 
AUoi^ney-Oeneral  v.  Tancred^  in  which,  for  the  purposes  of  Lord 
Northington's  judgment,  the  insertion  or  omission  of  the  words 
"  living  at  the  testator's  death"  is  quite  immaterial.  Upon  the 
authority  of  that  case,  the  gift  to  the  fellows  and  demies  of  M^- 
dalen  College  must  be  construed  as  a  charitable  bequest  to  the 

college,  which  that  body  will  of  course  apply  as  they  in 
[*114]    their  discretion  may  think  *be8t,  for  the  general  benefit 

of  the  society.  It  is  not  incumbent  on  them  to  share 
the  legacy  in  minute  firactions  among  all  the  persons  actually 
composing  the  corporation ;  but  if  it  were,  the  gift  would  still  be 
supported  as  a  bequest  to  the  college  in  trust  for  the  benefit  of 
the  particular  members,  upon  the  principles  laid  down  by  Lord 
Northington  in  the  Attorney- General  v.  Tancred,  and  approved 
by  Sir  W.  Grant  in  the  AUomey- General  v.  Munhy  ;{a)  and  the 
smallness  of  the  legacy,  in  point  of  value,  would  form  no  argu- 
ment against  its  validity.  The  bequest  in  virtue  of  which  oysters 
are  supplied  to  certain  messes  in  Lincoln's  Inn  Hall  on  the  first 
day  of  term  is  an  instance  of  a  charitable  gift  more  insignificant 

(a)  1  Mer.  327. 
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ia  aiaouat^  a&d  xmieh  leas  rational  in  its  natuie.  The  conlan- 
gCBcy  was  not  too  renibote,  for  it  must  have  been  detennined  at 
Ihe  end  of  two  years  after  the  testator's  death/  The  language  of 
the  clause  as  to  ootioe  is  not  very  precise,  but  in  substance  the 
eondition  has  been  coo^lied  with.  Both  Sibthorp  and  Ghokne- 
lej  were  well  awaxe  <^^e  provisions  of  &e  will,  and  the  former 
must  be  presumed  to  have  had  formal  notice,  since  he  at  fiiat 
signified  lus  intention  of  bringing  up  a  son  to  trade.  Eventu- 
aUj,  neither  of  th^n  thought  fit  to  gratify  the  wishes  of  the 
testator  in  that  point,  and,  as  a  consequence  of  their  neglect,  the 
limitation  over^  which  imports  a  clear  gift  to  the  fellows  and 
demies  of  Magdalen  College,  came  into  immediate  operation,  and 
amounted  to  a  charitable  legacy  to  them,  for  the  benefit  of  the 
society  generally.  If  formal  notice  were  required  to  be  given 
by  the  trustees,  their  laches  would  not  be  allowed  in  equity  to 
prejudice  or  defeat  the  rights  of  third  partie& 


*  December  22dL— The  Lord  Chancellor:— The  [*U5] 
principal  question  in  this  cause,  was  whether  a  bequest 
in  these  terms — ^'to  the  fellows  and  demies  of  Magdalen  Col- 
lege " — constituted  such  a  description  as  would  enable  them  to 
take  in  their  corporate  capacity,  or  as  individuals  designated  by 
the  tec^tor  to  be  the  special  olgects  of  his  bounty.  The  case  is 
one  of  considerable  diflSculty,  created  chiefly  by  the  very  singu- 
lar language  of  the  wilL  The  will  is  that  of  a  person  £u:  ad- 
vanced in  years;  and  it  would  perhaps  .be  impossible  to  find  a 
more  senseless  and  absurd  collection  of  words  than  occurs  in 
that  part  of  it  which  relates  to  the  legacy  in  question.  These 
circumstances  relieve  my  mind  from  much  of  the  embarrassment 
I  should  otherwise  have  felt,  in  arriving  at  a  satisfactory  conclu- 
sion; for  they  are  quite  sufficient  to  bring  into  operation  the 
well  established  principle  upon  which  the  court  has  always 
decided  in  £Eivor  of  the  heir,  whenever  the  testator's  intentions 
towards  devisees  or  legatees  cannot  be  distinctiy  ascertained. 
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In  support  of  the  raliditj  of  the  bequest  as  a  gift  in  perpetuitjr 
to  a  charity,  the  authority  of  the  Attorney^Otneral  v.  Tancred  was 
strongly  relied  uplbn  by  the  plaintiffs ;  bnt^  on  reference  to  the 
Registrar's  book,  that  case  will  be  foand  to  be  inconectly  stated 
in  the  report  of  Ix^  NortkingtoB's  decisions,  and  the  error  has^ 
been  since  copied  into  Ambler,  where,  after  the  devise  ta  the  fel- 
lows of  Christ's^  and  of  Gbnville  snd  CaiuG^  and  the  scholars  of 
both  colleges,  the  late  editor  has  insertjed^  borrowing' ^kem  fix)m 
Lord  Henley's  report,  the  words  "  living  at  bis  (the  testator's) 
death,"  for  which  there  is  no  warrant  in  the  will,  as  it  appears 
upon  the  pleadings.    The  mistake  has  been  caused  by  confoond- 

ing  that  devise  with  another  passage  occurring  m  a  sub' 
[*116]    sequent  part  *Qf  the  same  will,  whereby  the  master  and 

fellows  of  Christ*s  College,  at  the  time  of  the  testator's 
deaHh,  are  nominated  Ins  joint  residuary  legatees.  The  case  of 
the  Attorney- General  y,  Taneredj  therefore,  will  remain  untouched 
by  any  judgment  I  may  pronounce  upon  the  instrument  now 
before  me. 

Looking  at  the  whole  of  the  ciTCumstanoes  of  this  case,  I  think 
it  would  be  straining  too  much  in  support  of  the  bequest,  if  I 
were  to  hold  that  the  legatees  were  intended  to  take  these  sums 
as  a  perpetual  gift  to  them  and  their  successors.  On  calculating 
the  probable  value  of  the  legacy,  I  find  that,  although,  if  the 
testator  intended  ft  as  a  memorial  of  kindness  to  his  old  college 
friends  and  acquaintance,  it  might,  perhaps,  amount  to  151  or 
2  W.  to  each  of  them,  yet,  if  it  was  to  be  divided  among  the  body 
of  the  college,  as  a  charitable  gift,  it  could  not  be  worth  more 
in  annual  value  than  from  15^.  to  18s,  apiece,  ff  it  be  possi- 
ble, therefore,  to  assign  any  rational  intention  to  a  bequest  so 
extraordinaiy  and  in^ational,  the  probability  is,  that  the  testator 
meant  the  legacy  to  vest  not  in  the  college  collectively,  but  in 
those  individual  members  who  should  be  aKve  at  the  time  of  his 
decease.  This,  however,  is  little  more  than  conjecture,  and  I 
have  already  observed,  that,  upon  the  principles  of  former  deci- 
sions, it  is  impossible  to  support  such  a  bequest.  The  judgment 
of  the  court  below  must  be  reversed. 
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Rolls.— 1S30:  ^IstDecember.— L.C.  1831:  16th  and  ISth  November.  1832:  25th 

Janviury. 
the  i«le<if  Iftv  tlwt  the  title  to  laud  cannot  be  tried  in  an  .aetien  for  money  bad  and 

jeceived,  dees  n«t  apply  to  caaes  where  only  the  past-gone  rents  of  Jands  are  in 


'Where  a  codicil  in  its  dispositive  part  is  applicable  solely  and  expressly  to  the  prop- 
erty previoasly  devised  by  the  will,  it  has  not  the  etS^d  of  repnbli^ng  that  wiB, 
BO  as  to  eany  after>puxxdiased  property,  notwithstanding  a  more  general  intent 
rndkated  in  its  recitaL 

The  widow  of  a  testator,  with  the  acquiescence  of  his  heir,  was  let  into  possession 
of  certain  freehold  houses,  under  an  erroneous  supposition  that  they  passed  by  the 
will  along  with  other  property,  in  which  a  life  interest  was  devised  to  her;  and 
belhre  the  error  was  discovered  or  her  ri|rfat  disputed,  she  died.  On  a  bill  filed  b^ 
thB  heiragainA  her  personal  representative  praying  the  delivery  of  title  deeda 
and  an  aoconn^  it  was  held. 

That  the  suit  was  maintainable  for  the  rents  received  during  her  continuance  in  poe- 


That,  as  the  defence  of  the  Statute  of  Limitations  was  not  raised  upon  the  pleading^ 
the  aceount  dionld  be  takan  fromihe  time  iR^en  the  plaintiff's dtle  first  aocmed; 
and 

That  the  plaintiff'  was  not  at  liberty  to  set  off  the  amount  of  such  rents  against  pay- 
ments made  by  tlio  widow  in  her  character  of  executrix,  those  payments  being, 
by  virtue  of  a  special  trust,  a  primary  charge  upon  the  estates,  of  which,  sobject 
to  the  widow's  li^  hitorest,  the  plamiiff  was  deviaee. 

JamSs  Montpennt  by  will,  bearing  date  the  11th  oi  Feb- 
ruary, 1804,  and  duly  attested,  after  confirming  his  marriage 
settlement,  whereby  certain  lands  were  settled  on  his  wife  for 
her  jointure,  gave  and  devised  to  his  said  wife,  as  a  iurther  pro- 
vision, certain  lands  in  the  parishes  of  C.  and  T.  £n*  ner  life:  he 
then  gave  and  devised  oertatn  other  lands  in  the  parishes  of  Q-. 
and  M.  to  his  broker  Thomas  Monypenny  for  life,  with  remain- 
der to  the  second  ^on  of  the  said  Thomas  for  life,  and  to  his  first 
and  every  other  aoa  in  tail ;  and  he  devised  certain  other  lands 
in  C.  unto  his  brother  Bobert  Monypenny  for  life,  with  remain* 
der  to  the  son  of  the  said  Robert  for  life,  and  to  his  first  and 
eveiy  other  son  in  tail;  and  he  gave  and  devised  his  house, 
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called  Maytham  Hall,  and  the  rest,  residue,,  and  lemaindeT  of  his 
Teal  estate  whatsoever,  in  possession,  reversion,  remainder,  and 

expectancy,  except  as  before  devised,  nnto  his  brothers 
[*118]    PluUips  Monypenny,  Robert  Monypenny,  •and  Thomas 

Monypenny,  and  their  heirs,  upon  trust,  within  six 
months  after  his  decease,  to  sell  or  dispose  of  so  much  of  his  said 
last  devised  estates  as  riiould  be  sufficient  to  pay  off  and  dis- 
charge all  his  just  debts  and  legacies,  and  also  his  funeral  and 
testamentary  expenses,  it  being  his  express  will  and  desire  that 
his  personal  estate  should  be  wholly  freed  and  discharged  from 
all  payments  and  demands  whatsoever ;  and  subject  thereto,  he 
devised  the  same  to  his  brother,  Phillips  Monypenny,  for  life,  with 
remainder  to  his  first  and  every  other  son  successively,  in  tail 
male,. with  divers  remainders  over;  and  he  gave,  devised,  and 
bequeathed  to  his  said  brother  Phillips  Monypenny,  his  heirs, 
executors,  and  administrators,  all  his  real,  copyhqld,  and  lease- 
hold estates  in  or  near  the  town  of  Birmingham,  and  in  the  par- 
ish of  Hackney. 

The  testator,  by  a  codicil  bearing  date  the  26th  July,  1818, 
which  was  duly  executed  and  attested,  and  which  he  declared 
to  be  a  codicil  to  his  will,  and  desired  might  be  taken  as  a  part 
thereof,  after  reciting  the  devise  which  by  his  will  he  had  made 
of  the  lands  in  the  parishes  of  C.  and  T.  to  his  wife  for  life,  con- 
tinued as  follows :  "  And  whereas  I  am  desirous  of  making  a 
more  liberal  provision  for  my  said  wife,  and  that  she  may  enjoy 
the  whole  of  my  lands,  tenements,  and  real  estates  for  the  term 
of  her  natural  life,  and  take  my  personal  estate  absolutely,  now, 
therefore,  I^o  hereby  confirm  the  said  hereinbefore  recited  de- 
yise ;  and  I  do  further  give  and  devise  unto  my  said  wife,  during 
her  life,  all  those  my  lands,  &c.,  in  the  parishes  of  G.  and  M., 
and  also  all  those  my  lands,  &c.,  in  C.  aforesaid"  (which  the  tes- 
tator redited-he  had  by  his  said  will  devised  to  his  brothers 
Thomas  and  Robert,  and  their  children  respectively);  "and  I 
direct  that  the  estate  for  life,  hereby  devised  to  my  said 
[*119]  wife  in  my  said  lands,  *and  situated  in  the  several  par-- 
ishes  of  G^  M^  and  C^  shall  vest  in  possession  immed* 
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Iktol J  after  my  decease,  and  lake  preeedenee  of  the  several  estates 
tiiereof  respectively  devised  or  limited  by  my  said  Mrill."  The 
testator  then,  after  the  decease  of  his  wife,  gave  and  devised  the 
aaid  lands,  &c,  so  thereby  devised  to  her  for  life,  to  such  and  the 
same  persons,  for  such  and  the  same  estates,  and  upon  such 
and  the  same  trusts  respectively,  as  would  have  tfiken  the  same 
by  virtue  of  his  said  will ;  and  after  reciting,  that  by  his  said 
will  he  had  given  and  devised  his  house  called  Maytham  Hall, 
and  also  all  the  rest,  residue,  and  remainder  of  his  real  estate 
whatsoever,  in  possession,  reversion,  remainder,  or  expectancy, 
except  as  before  devised,  unto  his  three  brothers  and  their 
heirs  upon  trusts  therein  expressed,  he  revoked  the  said  last- 
recited  devise ;  and  thereby  gave  and  devised  his  house  called 
Maytham  Hall,  and  all  other  his  real  estate  whatsoever  which 
he  had  by  his  said  will  devised  to  his  said  three  brothers 
upon  the  trusts  therein  mentioned,  unto  Robert  Monypenny, 
William  Forbes,  C.  Willis,  the  elder,  and  C.  WUlis,  the 
younger  (whom  he  also  named  his  executors),  and  their  heirs, 
upon  trust,  after  his  decease,  to  seU  and  dispose  of  such  parts 
thereof  as  might  be  necessary  for  raising  and  paying  his  debts, 
legacies,  funeral  and  testamentary  expenses,  and  the  expenses  of 
their  executorship,  it  being  his  express  will  and  desire  that  his 
said  real  estate  should  alone  stand  charged  therewith,  and  that 
his  personal  estate  should  be  freed  and  discharged  therefrom ; 
and  subject  thereto,  upon  trust  for  his  said  wife  during  her  life, 
and  after  her  decease  upon  such  and  the  same  trusts  as  were  de- 
clared of  the  real  estate  by  his  said  will  devised  to  the  said  Phil- 
lips Monypenny,  Thomas  Monypenny,  and  Robert  Monypenny, 
and  their  heirs  by  his  said  will,  immediately  subsequent 
to  the  power  of  sale  in  that  behalf  contained.  *The  [*120] 
will  then  proceeded  thus :  "  And  whereas  by  my  said 
will  I  l^ve  given,  devised,  and  bequeathed  to  my  said  brother, 
Phillips  Monypenny,  his  heirsy  executors,  and  administrators,  all 
and  every  my  real,  copyhold,  and  leasehold  estales  in  or  near 
the  town  of  Birmingham,  and  in  the  parish  of  Hackney ;  now  I 
do  hereby  revoke  the  same  devise  and  bequest,  and  do  hereby 
give,  devise,  and  bequeath  all  and  every  my  said  estate,  so  given 
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to  the  said  Phillips  Monypenny  as  hereinbefore  lastly  recited, 
mito  my  said  wife  for  the  term  of  her  natural  life ;  add  immedi- 
ately after  the  decease  of  my  said  wife,  I  give  and  devise  the 
same  unto  my  brother  Phillips  Monypenny,  his  heirs,  executors^ 
and  administrators,  absolutely  for  ever." 

In  a  subsequent  part  of  the  same  codicil  the  personal  estate 
was  given  to  Mrs.  Monypenny,  clear  of  debts  and  legacies ;  and 
it  was  provided  that  whatever  debts  and  legacies  she  paid,  should 
be  repaid  to  her  with  interest,  by  sale  of  a  suflScient  portion  of 
the  real  estate  charged  therewith.  By  an  unattested  codicil  of 
later  date,  she  was  nominated  an  executrix  of  the  will,  to  act  in 
conjunction  Avith  the  executors  already  appointed. 

Subsequently  to  the  execution  of  the  will,  but  prior  to  the 
date  of  the  first  codicil,  the  testator  acquired  two  freehold  houses 
in  Birmingham ;  and  on  the  8d  of  June,  1822,  he  died,  leaving 
the  said  Phillips  Monypenny,  his  heir  at  law,  and  his  widow, 
Mary  Mon3rpenny,  surviving.  The  trustees  and  executors,  with 
the  exception  of  Robert  Monypenny,  executed  Ja  disclaimer  of 
the  trusts,  and  also  renounced  probate  of  the  will.  The  will  and 
codicils  were  proved  by  the  widow  alone ;  and  upon  the  notion, 
which  all  parties  appear  to  have  entertained,  that  under  the  de- 
vise in  the  first  codicil  Mrs.  Monypenny  took  a  life  interest  in 
the  whole  of  the  testator's  real  property,  she  obtained 
[*121]  the  *custody  of  Uie  title  deeds,  and  was  let  into  pos- 
session of  all  the  real  estates,  including  those  charged 
with  the  payment  of  the  debts  and  legacies,  and  the  two  after- 
purchased  tenements  in  Birmingham,  and  she  continued,  with 
the  full  knowledge  of  the  heir  at  law,  in  the  undisturbed  posses- 
sion and  enjoyment  of  those  estates  as  long  as  she  lived.  On  the 
5th  of  December,  1826,  Mrs.  Monypenny  died,  having  paid 
debts  and  legacies  to  a  large  amount,  which  had  not  been  repaid 
to  her  at  her  d&ath. 

The  amended  bill  was  filed  on  the  4th  of  December,  1839, 
by  Phillips  Monypenny,  the  heir  at  law,  and  Bobert  Mony* 
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penny,  the  aole  acting  trustee,  and  also  the  executor  of  the  tes* 
tator,  against  her  personal  representative ;  and  it  prayed,  among 
other  things,  that  the  title  deeds  of  the  real  estates  subjected  to 
the  chaige  might  be  delivered  up — ^that  the  testator  might  be 
declared  to  have  died  intestate  with  respect  to  the  two  after- 
purchased  houses  in  Birmingham — ^that  an  account,  might  be 
taken  of  the  rents  and  profits  thereof  during  the  time  Mrs. 
Monypenny  had  continued  in  possession^  and  that  the  plaintiff, 
Phillips  Monypenny,  might  be  at  liberty  to  set  off  against  what 
should  be  found  due  from  the  defendant  on  that  account,  certain 
sums  of  money  which  the  bill  stated  to  be  due  from  the  plaintiff 
to  the  estate  of  Mrs.  Monypenny,  in  respect  of  her  disburse- 
ments as  the  executrix  of  her  husband,  the  plaintiff  submitting, 
that  if  upon  the  result  of  the  accbunt  a  balance  should  be  found 
due  to  the  defendant,  a  sufficient  sum  for  the  payment  thereof 
should  be  raised  by  sale  or  mortgage  of  a  portion  of  the  real 
estates  charged  The  answer  of  the  defendant  did  not  set  up 
the  Statute  of  Limitations  as  a  bar  to  any  part  of  the  demand. 

Mr.  Pemlerton  and  Mr.  Barber  for  the  plaintiff 

*Mr.  Tinney  and  Mr.  Goodeve  for  the  defendant.  [*122] 

The  first  point  argued  was,  whether,  under  the  words  of  the 
will  and  codicil,  Mrs.  Monypenny  was  entitled  to  the  rents  of 
the  houses  at  Birmingham  during  her  life. 

The  Master  of  the  Bolls  decided  that  the  houses  at  Bir- 
mingham did  not  pass  to  Mrs.  Monypenny. 

It  was  then  argued  for  the  defendant  that,  as  Mrs.  Mony- 
penny had  been  let  into  possession,  and  had  continued  during 
her  whole  life  in  the  peaceable  receipt  of  the  rents  of  the  houses 
in  question,  under  a  mistake  into  which  all  parties  innocently 
fell;  and  as  those  rents  had  been  paid  to  her  with  the  assent  and 
approbation  of  the  plaintiS|  the  latter  was  not  now  entitled  to 
be  relieved  against  the  consequences  of  his  own  error,  more 
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aspeciall  J  in  a  case  where  lie  had  every  means  of  informing 
himself  of  his  rights,  and  the  error  was  purely  one  of  law; 
Bilbie  T.  Lumk}/,{a)  Brisbane  y.  Dacres^{b)  Skyring  v.  Qreen* 
woody{c)  Andrew  v.  IIan€ock,{d)  Bramsian  v.  RobinsSf)  It  was 
ferther  contended,  that  these  rents  being  wrongfully  received  by 
Mrs.  Monypenny,  could  have  been  recovered  in  her  lifetime 
only  by  an  action  of  trespass,  and  that  this  action,  being  founded 
in  toTt^  died  with  her,  so  that  the  rents  were  no  longer  recover- 
able by  the  plaintiff.  And  further,  it  was  said,  that  although  in 
some  cases  the  action  of  trespass  might  be  waived,  and  the  ac* 
tion  for  money  had  and  received  adopted,  that  could  not  be  the 
case  where  the  title  of  the  land  came  into  questbn,  as  it  did 

here,  inasmuch  as  the  plaintiff  by  his  Inll  submitted  that 
[*123]    point  to  the  *judgment  of  the  court.    In  support  of  this 

proposition,  the  cases  of  (hnningham  v.  Laurent8^{g) 
Newton  v.  Chaham,{h)  and  Ifarahall  v.  Hopkins^(i)  were  cited. 
The  defendant  also  insisted,  that  if  the  plaintiff  was  entitled  in 
this  suit  to  claim  any  part  of  the  rents  of  the  Birmingham  houses 
received  by  Mrs.  Monypenny,  he  could  claim  only  such  rents 
as  were  received  by  Mrs.  Monypenny  within  six  years  firom  the 
filing  of  the  amended  bill  which  first  raised  the  claim  to  them ; 
for  unless  the  plaintiff  could  by  action  at  law  have  recovered 
them  from  the  defendant,  he  could  not  recover  them  in  equity. 

For  the  plaintiff  reliance  was  placed  on  Harnbly  v.  2Votf,(i) 
and  PuUeney  v.  Warren.{r) 

The  Master  of  the  Rolls  : — The  general  principle  which 
governs  cases  of  this  kind  is  stated  in  Hdmbly  v.  TroU.{m) 
In  that  case  Lord  Mansfield,  after  citing  a  case  from  Sir 
Thomas  Raymond,  in  which  an  executor  was  held  not  to 

(a)  3  East,  460.  (h)  10  B.  ft  A.  234. 

(b)  5  Taunt  14l  (0  16  East,  309. 

(c)  4  B.  ft  C.  281.  (Ar)  Gowp.  3tL 

(d)  1  Brod.  ft  Bingh.  37.  (Q  6  Vea.  72. 
le)  4  Bing.  11.  (m)  Cowp.  371. 

(^)  1  Bac  Abr.  260,  OwiE  edition.  '  \ 
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be  chargeable  in  tort  for  a  wrong  done  by  bis  testator,  ex- 
presses himself  in  the  following  manner:  "Sir  Thomas  Ray- 
mond adds,  vide  Sevitte,  40,  a  difference  taken.  ITiat  was  the 
case  of  Sir  Henry  Sherrington,  who  had  cut  down  trees  upon 
the  queen's  land,  and  converted  them  to  his  own  use  in  his 
lifetime.  Upon  an  information  against  his  widow,  after  his  de- 
cease, Manwood^  Justice,  said,  "  In  every  case  wheie  any  price  or 
value  is  set  upon  the  thing  in  which  the  offence  is  committed, 
if  the  defendant  dies  his  executor  shall  be  chargeable;  but 
where  the  action  is  for  damages  only  in  satisfaction  of 
*the  injury  done,  there  his  executor  shall  not  be  liable."  [*124] 
These  are  the  words  Sir  Thomas  Raymond  refers  to. 
Here,  therefore,  is  a  fundamental  distinction.  If  it  is  a  sort  of 
injury  by  which  the  offender  acquires  no  gain  to  himself  at  the 
expense  of  the  sufferer,  as  beating  or  imprisoning  a  man,  &c., 
there  the  person  injured  has  only  a  reparation  for  the  delictum  in 
damages  to  be  assessed  by  a  jury.  But  where,  besides  the  crime, 
propei;^  is  acquired  which  benefits  the  testator,  there  an  action 
for  the  value  of  the  property  shall  survive  against  the  executor. 
As,  for  instance,  tRe  executor  shall  not  be  chargeable  for  the 
injury  done  by  his  testator  in  cutting  down  another  man's  trees, 
but  for  the  benefit  arising  to  his  testator  for  the  value  or  sale  of 
the  trees  he  shall."  Therefore,  where  the  trespasser  commits  an 
injury,  without  benefit  to  himself,  and  dies,  then  the  action  dies 
with  the  person.  But  where  the  injury  is  attended  with  a  profit 
to  the  trespasser,  there  the  party  may  waive  the  toW,  and  bring 
an  action  of  assumpsit  against  the  executor  for  the  value  of  the 
property  taken  by  the  trespasser. 

It  is  truly  said,  that  the  title  to  land  cannot  be  tried  in  an 
action  for  money  had  and  received ;  but  this  is  to  be  understood 
of  cases  where  the  present  right  to  land  is  in  question,  and  not 
cases  where  the  question  applies  only  to  past-gone,  rents.  If  the 
plaintiff  had  proceeded  against  Mrs.  Monypenny  in  her  life- 
time, and  during  her  possession  of  the  land,  he  could  not  have 
sustained  the  action  for  money  had  and  received,  but  must  have 
proceeded  by  ejectment,  for  there  the  title  to  the  land  would 
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have  been  in  question.  This  distinctioii  governed  the  late  case 
of  Pearoe  v,  Day^{a)  before  Lord  Tenterden,  where, 
[*125]  after  the  death  of  bankrupt,  who  had  been  *tenant  for 
life  of  certain  property,  his  assignee^  recovered,  in  an 
action  for  money  had  and  received,  the  past-gone  rents  of  hia 
life  estate  from  a  person  who  had  received  them  under  color  of 
a  fraudulent  mortgage  deed.  An  action  for  money  had  and  re- 
ceivejd  may  be  brought  to  recover  the  profits  of  an  office,  al- 
though the  defendants  set  iq>  a  title  to  them. 

I  am  of  opinion,  however,  that  the  plaintiff  cannot,  upon  the 
principle  of  set-off,  claim  to  be  allowed  the  amount  of  the  rents 
thus  received  by  Mrs.  Monypenny  against  the  demand  of  the 
defendant  for  the  debts  and  legacies  paid  by  that  lady,  because 
the  sums  which  she  has  so  paid  do  not  form  a  personal  demand 
against  the  plaintiff 

If  an  action  at  law  had  been  brought  by  the  plaintiff  Mony- 
penny  against  Bristow  to  recover  these  rents,  and  Bristow  had 
not  at  law  pleaded  the  Statute  of  Limitations^Monypenny  would 
have  recovered  tlie  full  amount  of  the  rents  received  beyond 
the  six  years:  and  as  Mr.  Bristow  has  not  in  this  suit  in  equity 
set  up  the  statute,  the  plaintiff  is  entitled  here  to  the  full  amoimt 
of  the  rents  received  by  Mrs.  Monypenny. 


1831 :  Nov.  16iA  and  IStfi.— The  defendant  appealed  from  so 
much  of  his  Honor's  decree  as  declared  that  the  two  ho«ises  in 
question  did  not  pass  to  the  widow  by  the  first  codicil,  and  that 
her  representative  was  bound  to  accoimit  for  the  rents  and  profits 
thereof  received  by  her  in  her  lifetime. 

Mr.  Tianey  and  Mr.  Ooodeve^  for  the  appellant 

The  two  houses  at  Birmingham  passed  to  Mrs.  Monypenny 
by  virtue  of  the  codicil  of  the  25th  of  July,  1818 ;  the  effect 

(«)  Tried  at  the  London  Sittings  after  Hilary  Tenn,  1826. 
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of  which  was  to  make  the  will  speak  as  of  ^that  date,  in    [^126} 
other  words,  to  republish  it  on  that  day.    The  principle 
is,  that  a  codknl  amounts  to  a  general  republication,  unless  it 
contains  something  which^  either  bj  express  words  or  plidn  impli- 
cation, shows  the  testator's  intention  to  restrict  its  operatioii  to 
some  specific  purpose*    Pigoii  v.  WaUerJl^a).  The  doctrine  of  the 
courts  is  to  favor  republicatiOTL.(i)    It  is  not  necessary  that  the 
codicil  should  contain  any  reference  to  the  real  estate ;  Barnes  v. 
Crowe.{c)    Nor  will  a  devise  by  a  oodicU  of  part  of  a  testator's 
after-purchased  lands  prevent  other  lands  so  purchased  from  pass- 
ing under  a  general  devise  in  the  M'ill.     OoadtUle  v.  iferediA,{d} 
(hppin  V.  Femyhcugh^ie)  Hulme  v.  Heygaie.{g)    Sir  W.  Grant 
held,  in  Rowky  r.  EyUm^{h)  that  a  codicil,  by  which  certain  lands 
were  specifically  devised,  had  the  effect  of  republishing  the  will, 
so  as  to  subject  them  to  a  general  charge  of  debts  contained  in 
the  will.    There  is  nothing  in  this  codicil  which,  either  in  terms 
or  by  implication,  indicates  a  different  intention  on  the  part  of 
the  testator.    On  the  contrary  it  was  manifestly  his  purpose,  and 
it  was  so  understood  and  acquiesced  in  by  all  parties,  that  his 
widow  should  enjoy  for  her  life  the  rents  and  profits  of  all  his 
real  estates.    The  recital  in  the  commencement  of  the  codicil 
indicates  this  purpose  most  unequivocally :  if  it  stood  alone,  it 
would  amount  to  a  devise  of  all  his  property  to  her;  and  the 
language  of  the  residuary  clause,  wherein,  subject  to  a  trust  for 
debts  and  legacies,  and  subject  to  his  widow's  life  interest,  he 
devises  Maytham  Hall,  and  all  the  rest  of  his  real  estate  Avhatso- 
ever,  to  the  plaintiff,  in  strict  settlement,  must  be  construed  with 
reference  to  the  recital,  and  cannot,  without  defeating  the  intent, 
be  confined  to  those  residuary  estates  exclusively,  which 
*the  will  had  devised  to  his  three  brothers  upon  trust.     [*127} 
The  case  of  Bowes  v.  Bowes,{i)  on  which  the  plaintiff 
wiU  rely,  turned  upon  the  use  of  the  word  "said,"  which  was 

(a)  1  Yea.  98.  (gr)  I  Uer,  285. 

(b)  1  Vera.  330.  (h)  2  Mer.  128. 

(c)  1  Vea.  jun.  486.  (t)  7  T.  R.  482,  a  C;  2  Boa  ft  P. 

(d)  2  M.  ft  &  5.  MO,  in  the  House  of  Lords  on  appeaL 
(«)  2  Bro.  C.  a  291. 
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held  to  confine  the  operation  of  the  codieil,  there  being  no  incfi* 
cation  of  an  intention  to  republish  the  will,  to  be  collected  fixym 
any  other  part  of  it  Yet  even  there  Lord  Thnrlow,  on  an  appeal 
to  the  Honae  of  Lords,  considered  the  codicil  to  amount  to  a 
general  republication.  Viewing  this  as  a  question,  not  of  repub* 
lication,  but  of  const«tiction,  the  dispositive  parts  of  the  codidl, 
and  particularly  the  residuary  clause,  coupled  with  the  strong  and 
unequivocal  language  of  the  preamble,  are  sufficient  to  pass  the 
after-purchased  property  with  the  rest;  Bibin  v.  Walker.{a) 

Assuming  the  decision  to  be  against  the  appellant  upon  the 
first  point,  it  is  too  lato  to  ask  for  an  account  of  the  rents  of  these 
houses  after  the  widow's  death.  The  claim  was  only  set  up  by 
the  amended  bill  in  the  end  of  the  year  1829.  The  rule  at  law 
is,  that  where  a  person  is  in  possession,  you  must  first  bring  eject- 
ment against  him,  and  then  resort  to  the  action  for  mesne  profits. 
K  the  defendant  die  before  recovery  in  the  ejectment,  the  remedy 
is  gone,  for  no  action  lies  for  mesne  profits  while  the  legal  title  is 
in  dispute ;  Newton  v.  Oraham^{b)  Hamhly  v.  TroUy{c)  and  Boyter 
v.  DodstwrtJiy{d)  have  no  application.  Where  the  demand,  as  in 
the  present  case,  is  of  a  purely  legal  nature,  coiirts  of  equity 
follow  the  rule  of  law  and  refuse  the  account  In  BarnewaU  v. 
BamewaUj{c)  where  after  a  recovery  in  ejectment  the  defendant 

died,  a  bill  filed  against  his  executor  for  an  account  of 
[*1283    rents  and  profits  was  dismissed ;  *and  the  language  of 

Lord  Eldon  in  PuUeney  v.  Warren^ig)  recognizes  the 
same  doctrine.  It  is  clear  that,  if  Mrs.  Monypenny  were  now 
alive,  no  action  for  money  had  and  received,  or  for  use  and  occu- 
pation, could  be  maintained  against  her;  as  the  title  to  the  land 
is  disputed,  and  could  not  be  tried  by  those  forms  of  action;  and 
her  executor  stands  precisely  in  her  place.  The  court  has  no 
original  jurisdiction  to  entertain  a  suit  for  mesne  profits,  and 
unless  there  be  equitable  circiunstances  to  call  its  jurisdiction 
into  operation,  the  parties  must  be  left  to  their  legal  remedies; 

(a)  Amb.  661.  (d)  6  T.  R.  681. 

(6)  10  B.  &.  a  234.  (e)  3  Bidg.  P.  C.  24. 

(c)  Cowp.  371.  {jg)  6  Vea  72. 
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for  when  equity  gives  the  account,  it  proceeds  on  the  analogy  of 
the  rule  at  law.  Tilley  v.  Bridge^{d)  Dormer  v.  fhrte8cue,{b)  Nor* 
Ion  V.  Frecker,{c)  Hutton  v.  Simpson,{d) 

TheTe  are  no  equitable  circumstances  to  justify  the  court  in 
interfering,  even  supposing,  contrary  to  th8  fact,  that  a  judgment 
in  ejectment  had  been  recovered  in  the  lifetime  of  the  widow. 
Duke  of  Bolton  v.  D€ane,{e)  The  plaintiff  has  been  himself  guilty 
of  great  laches  in  not  filing  his  bill  till  long  after  the  widow's 
death;  and  there  is  no  pretence  of  fraud:  all  parties  acted  inno- 
cently. The  rents  were  paid  to  the  widow  under  a  common  error, 
against  which,  it  being  an  error  of  law,  there  can  be  no  relief 
Bramsion  v.  Robin8,(g)  Neither  is  there  any  mutuality  of  ac- 
counts, the  judgment  of  his  Honor,  from  which  the  plaintiffs 
have  not  appealed,  having  expressly  decided  otherwise.  The 
mere  fact  that  the  remedy  is  gone  at  law,  will  not  entitle  parties 
to  come  into  this  court  for  an  account.  Lansdowne  v. 
LansdowneSJi)  In  Curtis  v.  *CurtiSj{i)  the  widow  had  [*129] 
filed  her  bill  for  dower  and  an  account,  before  the  heir 
died,  so  that  her  claim  was  properly  before  the  court;  and  in 
Pviteney  v.  Warren^ilc)  the  right  had  been  established  by  a  verdict 
in  the  lifetime  of  the  party. 

But,  admitting  the  jurisdiction  to  exist,  still  the  decree  cannot 
be  supported ;  for  where  a  party  who  has  committed  no  fraud 
has  enjoyed  undisturbed  possession  under  a  mistake,  or  where 
the  plaintiff  has  been  guilty  of  laches,  the  account  is  not  to  be 
carried  back  farther  than  the  filing  of  the  bill ;  Pulteney  v.  War- 
ren,{k)  Drummond  v.  Duke  of  St.  Alban^a^it)  Pettkoard  v.  Pres- 
coti,{m)  Edwards  v.  Morgan^{n)  Pickett  v.  Loggon  ;(o)  or,  at  all 

(a)  2  Vera-  519;  Pr.  Ch.  262.  (t)  2  nro.  C.  C.  620. 

(()  3  .Atlc  130.  (Jk)  6  Te«.  72. 

(e)  1  Atk.  524.  (0  5  Tea.  i33. 

\d)  2  Vera.  724.  (m)  7  Ves.  641. 

(e)  Prec  Ch.  6ie.  (n)  M^Clel.  641.  ^     • 

ig)  4  Bingh.  11.  (o)  14  Ves.  215. 

(A)lMad.ll6;  1J.4W.  622.  "  ^  "^ 
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events,  it  ought  to  be  confined  to  the  six  years  immediately  pre* 
ceding;  lieadev.  Reade^{a)  Harmoody.  Oglander^^b)  Stackhouse  v. 
Barnston.{c) 

Sir  jE  Sugden  and  Mr.  Barber,  in  support  of  the  decree, 

• 

The  first  point  is  decided  by  Bowes  y.  Bowes^{d)  which  is  on  all 
fours  with  the  present  case,  and  has  always  been  followed  and 
approved.  Parker  v.  Bt8coe.{e)  Bowes  v.  Bowes,  indeed,  was 
much  stronger  in  favor  of  republication,  for  there  the  testator's 
object  was  a  mere  substitution  of  trustees,  and  it  might  well  have 
been  supposed  that  the  trusts  were  meant  to  extend  to  all  the 
property  he  possessed,  whereas  the  sole  purpose  of  this  testator's 
codicil  was  to  subject  all  the  previous  devises  to  a  life  estate  to 

his  wife,  in  whose  favor  the  interests  of  the  other  de- 
[*180]     visecs  were  to  be  postponed ;  and  the  ^language  used  in 

the  codicil  is  studiously  and  correctly  ficamed  to  effect 
that  single  object.  The  idea  of  passing  subsequently  acquired 
property,  the  recollection  that  he  possessed  any,  never  once  oc- 
curred to  his  mind.  The  general  words  of  the  preamble  must 
be  construed  Avith  reference  to  the  dispositive  clauses  which 
follow,  and  these  are  cautiously  and  expressly  confined  to  the 
estates  already  given  by  the  will. 

There  is  more  novelty  in  the  second  point,  but  the  claim  is 
founded  in  substantial  justice,  which  the  court  will  not  permit  to 
be  defeated  by  technical  objections.  It  has  never  been  deter- 
mined that  a  bill  will  not  lie  for  the  recovery  of  rents  and  profits, 
where  the  title  is  either  not  disputed,  or  has  been  established  by 
a  judgment  at  law ;  or  where  circumstances  have  precluded  the 
possibility  of  trying  the  title  by  ejectment.  The  cases  referred 
to  of  Dormer  v.  Fortescue,  Curtis  v.  Curtis,  and  PuUeney  v.  War- 
ren, as  far  as  they  go,  show  directly  the  reverse.  All  that  Lord 
Hardwicke  meant  to  say  in  Norton  v.  Frecker  and  Dormer  v. 
Fortescue,  was,  that  he  would  not,  in  aid  of  a  mere  ejectment  bill, 

(a)  5  Ves.  744.  (rf)  7  T.  R.  482;  2  B.  A  P.  500. 

(ft)  6  Ves.  199.  (e)  3  Moore,  24. 

(c)  10  Ves.  463. 
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where  infiints  were  not  ooncemed,  and  there  was  neither  fraxtd 
nor  trust  to  create  an  equity,  make  this  court  ancillary  to  the 
ejectment  by  decreeing  an  account,  instead  of  leaving  the  plain- 
tiff to  recover  the  mesne  profits  by  action ;  and  if  Bamewall  v. 
Barneivall  decided  anything  further,  its  authority  is  very  ques- 
tionable. It  is  not  the  mere  loss  of  the  legal  remedy  by  the  ac- 
cident of  a  wrongdoer's  death,  which  of  itself  can  entitle  a  party 
to  come  here ;  but  in  Lansdoume  v.  Lcmsdowne  the  account  was 
given  against  the  representative  of  the  tenant  for  life,  except  as 
to  the  permissive  waste.  Independently  of  the  general  question, 
and  without  contending  that  a  decree  for  an  account  of  mesne 
profits  may  be  always  had  in  equity  as  a  matter  of 
course,  it  is  *enough  for  the  plaintiffs  that  the  circum-  [*131] 
stances  here  are  so  peculiar  as  of  necessity  to  ground 
the  jurisdiction.  The  bill  is  not  filed  merely  for  an  account ;  it 
prays  a  delivery  of  the  title  deeds ;  and  the  account  is  incidental 
to  that  relief;  for  the  defendant  is  entitled  to  retain  the  deeds  till 
the  sums  paid  by  his  testatrix,  which  sums  the  will  has  charged 
on  the  devised  estates,  have  been  repaid.  Dormer  v.  Fhr(escue.{a) 
The  nature  of  those  counter-claims,  too,  creates  a  mutual  ac- 
countability which  especially  calls  for  equitable  interposition. 
The  widow  having  got  into  possession,  with  the  acquiescence  of 
the  heir,  under  a  common  ifiistake,  was  not  a  trespasser  or  wrong- 
doer, and  the  heir  may  therefore  elect  to  treat  her  as  his  tenant 
or  bailifl^  and  come  into  equity  for  an  account  of  the  rents  as 
moneys  received  to  his  use.  Supposing  those  equitable  circum- 
stances had  been  wanting  which  here  give  the  jurisdiction,  the 
plaintiff  might  still  have  had  a  remedy  at  law  by  waiving  the 
tort  and  proceeding  by  an  action  for  use  and  occupation,  or  for 
money  had  and  ifeceived ;  for  Birch  v.  Wright^(P)  only  decided, 
what  is  confirmed  by  PuUeney  v.  Warren^  that  after  bringing 
ejectment  which  is  founded  in  iort^  a  party  cannot  recover  the 
rents  and  profits  by  an  action  for  use  and  occupation :  but  in 
Pearce  v.  Day^  before.  Lord  Tenterden,  the  assignees  of  a  bank- 
rapt  who  had  made  a  fraudulent  conveyance  of  his  life  interest 

(a)  3  Atk.  124.  (6)  1  T.  R.  373. 
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in  certaiii  property,  and  died  before  ejectment  could  be  brought, 
recovered  the  value  of  the  rents  and  profits  from  the  person  in 
possession  under  the  conveyance ;  a  direct  authority  to  prove 
that  a  party  may,  if  he  pleases,  waive  the  tori  and  proceed  upon 
the  implied  contract 

All  the  authorities  show  that  if  the  account  is  to  be  given, 
it  ought  to  be  carried  back  to  the  time  when  the  title 
[*182]  *originally  accrued,  unless  indeed,  which  he  has  not 
attempted  in  the  present  instance,  the  defendant  thinks 
fit  to  set  up  the  Statute  of  Limitations ;  and  that  can  only  be 
done  with  effect  by  formally  pleading  it  to  the  suit,  or  inaigting 
upon  it  by  way  of  defence  in  the  answer. 


1832 :  Jan.  25ih, — ^The  Lord  Chancellor,  after  stating  the 
question,  and  reading  the  material  part  of  the  codicil,  continued 
asfollowff: 

That  a  codicil  makes  the  will  speak  as  of  its  own  date,  must 
be  admitted  to  be  the  general  rule ;  but  it  may,  nevertheless,  be 
framed  in  such  a  manner  as  to  operate  as  a  partial  republication 
only,  or  to  work  no  republication  at  all.  I^  for  example,  I  leave 
by  will  all  my  fitrms  at  Dale  to  A.,  and  having  afterwards  ac- 
quired another  farm  at  Dale,  I  say  in  a  subsequent  codicil,  "  I 
hereby  give  to  B.  the  identical  farms  which  my  will  has  given  to 
A-,"  it  woTild  obviously  be  doing  violence  to  the  language  to 
construe  those  words  as  carrying  the  newly  acquired  fiirm.  This, 
in  substance,  is  the  case  of  Bowes  v.  Bowes^{a)  and  in  substance 
also  the  case  before  the  court,  although  I  take  Botves  v.  Bowes  to 
be  the  stronger  of  the  two  in  fistvor  of  republication.  The  testa- 
tor there  had  by  his  will  devised  all  his  freeholds  and  copyholds 
to  six  trustees ;  by  his  codicil  reciting  the  trust  and  revoking  it 
so  &r  as  it  related  to  two  of  the  six  trustees,  he  devised  to  the 
remaining  four  his  said  lands,  upon  the  same  trusts  on  which  the 

(a)  7  T.  R.  482;  2  Bos.  &  P.  500. 
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will  had  given  them  to  the  six ;  and  Lord  Kenyon  held  it  to  be 
too  clear  for  argument  that  the  will  was  not  republished  by  that 
codicil ;  an  opinion  in  which  Orose  and  Lawrence^  Justices,  fully 
concurred.  The  case  which  goes  furthest  in  favor  of  re- 
puplication,  *and  furthest  from  the  principle  of  Bowes  [*133] 
V.  Bowes,  is  Pigott  v.  Wdll€r,{a)  where  Sir  William 
Grant  went  largely  into  the  consideration  of  the  subject,  and  re- 
luctantly followed  the  doctrine  of  the  more  modem  decisions. 
On  a  subsequent  day  he  said  he  had  omitted  to  mention  Bowes 
V.  Bowes,  and  remarked  that  the  court  in  that  case  proceeded 
upon  the  intent  aj5)earing  on  the  fieuje  of  the  codicil.  The  case 
of  Ooodtitle  V.  Meredith,{b)  where  the  general  principle  is  laid 
down  broadly,  also  recognizes  the  authority  of  Bowes  v.  Bowes. 
In  Hubne  v.  Heygate,{c)  the  Master  of  the  Rolls,  while  he  ex- 
presses his  entire  concurrence  with  the  judgment  in  Bowes  v. 
Bowes,  holds  it  to  be  "  a  point  now  clearly  established  as  a  gen- 
eral rule,  that  a  codicil  didy  attested  does  amount  to  a  republica- 
tion ;"  and  he  afterwards  observes,(c?)  "  I  must  absolutely  deny 
the  inference,  that,  because  the  testator  has  thought  fit  to  specify 
some  of  the  after-purchased  estates  in  this  codicil,  I  am  therefore 
to  exclude  all  the  others.  To  the  question,  why  does  he  ex- 
pressly mention  some  except  for  the  purpose  of  excluding  the 
others,  I  answer,  that  the  question  would  apply  equally  to  the 
will  itself,  and  tend  to  exclude  all  the  estates  whatever,  except 
that  which  is  there  specified." 

It  is  quite  another  thing,  however,  to  maintain  that  a  codicil 
shall  in  all  cases  necessarily  amount  to  a  lepubliisation ;  for  here 
it  is  as  if  the  maker  of  the  codicil  had  said,  *^I  am  now  dealing 
with  the  property  I  have  given,  and  with  no  other."  And  this 
view  is  rather  confirmed  than  shaken  by  reverting  to  the  pream- 
ble on  which  the  defendant's  counsel  laid  so  m\ich  stress.  My 
observation  with  respect  to  that  is,  that  i^  upon  the  sub- 
sequent part,  the  testator's  intention  were  doubtful,  *that  [*184] 
preamble  might  lead  ns  to  a  construction  of  the  inten- 

(o)  7  Ves.  98.  (c)  1  Mer.  290. 

(p)  2  M.  &  a  5.  {d)l  Mer.  294. 
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tion ;  for  ever  since  the  case  of  Acherley  v.  Vem(m,(a)  the  princi- 
ple has  been  to  presume  in  favor  of  republication,  making  that 
the  rule,  and  the  restriction  the  exception ;  and  thus  to  throw 
the  burden  of  showing  a  limited  intent  upon  the  party  who 
denies  the  operation  of  the  codicil.  I  cannot,  therefore,  agree 
in  thinking  tha^t  this  codicil  was  no  republication,  unless  the  tes- 
tator thereby  indicated  an  intention  to  republish.  But,  inas- 
much as  the  operative  words  in  it  appear  to  me  to  be  sufficiently 
restrictive,  the  preamble  is  not,  I  apprehend,  to  be  taken  into 
consideration.  The  decision  in  Bowes  v.  Bowes,  which  indeed 
is  a  weaker  case,  seems  entirely  to  dispose  of  tllfe  present  question. 
In  Bowes  v.  Bowes,  as  in  the  present  instance,  the  testator 
revokes  the  devise ;  but  he  does  here  what  I  take  to  be  much 
stronger,  for  the  codicil  purports  to  devise  "  my  said  estate,  so 
given  to  the  said  Phillips  Monypenny  as  hereinbefore  lastly 
recited."  And  what  were  the  estates  which  were  so  given,  and 
what  was  the  recital  ?  Clearly,  to  use  the  language  of  Mr.  Jus- 
tice Grose,  the  testator  could  not  mean  estates  afterwards  acquired, 
for  they  were  not  then  his  to  give. 

Thus  fer  upon  the  point  of  republication,  which  after  all  is  but 
a  secondary  question,  the  main  contention  being  whether  the 
executor  of  Mrs.  Monjrpenny  shall  account  for  the  rants  of  those 
after-acquired  houses  which  during  her  life  she  held  without  a 
title,  possessing  them,  not  adversely,  nor  as  the  bailiff  of  the  owner, 
and  accountable  to  him  (for  the  owner  was  ignorant  of  his  rights), 
nor  yet  under  any  contract,  hardly  even  by  sufferance,  but,  as  it 
is  alleged,  under  a  mistake  in  law.     Upon  this  point,  I  confess, 

I  have  felt  a  great  deal  of  difficulty ;  but,  after  the  best 
[*135]     consideration  *I  have  been  able  to  give,  and  having 

regard  to  the  peculiar  circumstances  of  the  case,  I  am, 
on  the  whole,  inclined  to  agree  with  his  Honor  upon  this  part 
also  of  his  judgment,  and  to  decide  that  the  personal  representa- 
tive of  Mrs.  Monypenny  is  bound  to  account  for  the  rents.  The 
leaning  ought  clearly  to  be  towards  making  him  an  accounting 

(a)  3  Bro.  P.  C.  86,  Toml.  edition. 


CASES  IN  CHANCERY.  185 

Monypennj  ▼.  Bristow. 

parfy.  The  niceties  at  law  upon  this  subject  are  illustrated  in 
the  well  known  case  of  Hambly  v.  Trott^ia)  where  Lord  Mans- 
field laj^  down  the  doctrine  that  Uyrt  or  trespass  will  not  lie 
against  an  executor ;  but  that  where,  besides  the  crime,  property 
is  acquired  which  benefits  the  testator,  an  action  for  the  value 
shall  survive,  and  that,  so  far  as  the  act  of  the  offender  is  benefi- 
cial, his  assets  ought  to  be  answerable,  and  his  executor  there- 
fere  shall  be  charged.  The  judgment,  however,  in  Hambly  v. 
TroU  does  nqt  assist  us  much,  for  the  question  in  that  case  was, 
not  whether  the  remedy  lies  against  the  executor,  but  whether 
it  lies  against  the  party  in  his  lifetime  ?  Here,  on  the  other 
hand,  there  was  no  ejectment,  and  consequently  no  action  for 
mesne  profits  brought  in  Mrs.  Monypenny  s  lifetime,  as  she  died 
before  the  mistake  was  discovered 

Upon  the  whole,  althou^  I  do  not  see  my  way  clearly  amidst 
the  apparent  conflict  of  dicta  and  authorities  upon  this  point,  t 
can  find  no  satisfectory  reason  to  justify  me  in  reversing  the 
judgment  of  the  court  below.  I  shall  affirm  Ihe  decree  without 
costs,  and  direct  the  deposit  to  be  retumed.(&) 

(«)  Cowp.  stL 

(()  Upon  tha  eflbat  of  a  codicil  in  repaUishing  the  will,  in  addition  to  flie  oaaet 
dted  in  the  aigument^  see  Cfuest  v.  WUJasey^  2  Bingfa.  429,  and  3  Bingh.  61i;  WH- 
Ucmuf  y.  ChodUde^  10  B.  &  C.  896.  As  to  the  time  ftom  whidi  the  account  will  be 
directed,  and  the  neoessitj  of  insisting  upon  the  Statute  of  limitations  by  way  of 
delbQce  in  the  pleadings,  ffercy  r.  BaUard,  4  l6ito.  C.  0.  468;  Oony  v.  Coiy, pask; 
bat  see  OoaiM  r.  Archn,  1  Ross.  A  M.  284.  In  GardiiMt  v.  .RA  (IJaa  A  W.  2SX 
no  doubt  seems  to  have  been  suggested  aa  to  the  right  of  the  court  to  decree  an  ae- 
oount  of  rents  and  profits  from  the  time  when  the  title  accrued  against  the  personal 
representativea  of  a  person  who  had  been  allowed  to  take  possession  under  a  miscakA 
of  law,  and  who  died  before  the  title  was  dispoted. 
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[*136]  *Babtlbman  v.  Murchison. 

1831:  14th  and  15th  January. 

A  testator  giyes  to  his  mother  an  annuity  for  lifb,  and  after  her  decease  to  his  sistei^ 
.if  she  be  a  widow,  but  not  otherwise,  but  to  revert  back  to  his  children,  after  her 
death.  At  the  death  of  the  testator  and  of  the  mother,  who  survived  him,  the 
sister  was  a  married  woman:  Held,  that  the  sister,  oa  afterwards  becoming  a 
widow,  was  not  entitled  to  the  annuity. 

The  question  arose  on  the  construction  of  the  following  clause 
in  a  will:  "I  give  and  bequeath  unto  my  mother,  Mrs.  Janet 
Murchison,  the  sum  of  lOOt  sterling  money  per  annum,  payable 
every  six  months  during  her  natural  life,  and  after  her  decease 
to  my  sister  Mrs.  Margaret  Bartleman,  that  is  to  say,  if  my  sis- 
ter be  a  widow,  but  not  otherwise,  but  to  revert  back  to  my 
child  or  children  after  her  death,  and  that  a  sufficient  sum  for 
the  above  purpose  shall  be  invested  by  my  executors  in  the 
British  funds."  The  testator  also  appointed  his  children  his 
residuary  legatees. 

Janet  Murchison  and  Mai^garet  Bartleman  both  survived  the 
testator.  At  the  date  of  his  will  and  the  time  of  his  decease, 
Mrs.  Bartleman  was  a  married  woman,  and  she  continued  under 
coverture  till  some  time  aft;er  the  death  of  Mrs.  Murchison,  when 
her  husband  having  died,  she  filed  her  bill  claiming  the  annuity. 
The  executors  put  in  a  general  demurrer,  which  the  present 
Vice-Chancellor  on  argument  allowed,  and  the  plaintiff  there- 
upon appealed. 

The  Soliciiar-Oeneral  And  Mr.  Temple^  for  Mrs.  Bartleman. 

[*187]  *This  is  a  mere  question  of  intention  to  be  collected 
from  the  language  of  the  instrument  itself  as  applicable 
to  the  relative  situation  of  the  parties.  The  natural  presumption 
is  that  the  testator  wished  the  annuity  to  be  a  provision  for  his 
sister  (who  was  plainly  an  object  of  his  affection),  but  to  take 
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effect  only  at  the  time  and  in  the  single  event  of  her  becoming  a 
widow.  The  word,  "be"  is  here  equivalent  to  become;  or  the 
same  result  will  be  arrived  at  by  reading  the  word  "if"  as  if  it 
had  been  written  "when;"  a  construction  frequently  adopted 
where  good  sense  and  probability  recommend  it;  Smart  v, 
Clark,{a)  During  the  plaintiff's  coverture,  the  burden  of  sup- 
porting her  would  of  course  fidl  upon  her  husband :  but  when  he 
died,  her  situation  would  be  materially  altered ;  and  it  is  irra- 
tional to  suppose  the  testator  could  have  meant  to  leave  her  title 
to  his  bounty  to  depend  on  the  collateral  accident  of  her  being 
or  not  being  a  widow,  at  the  time  when-  the  prior  life  estate  de- 
termined. According  to  the  clause  even  as  it  stands,  every  letter 
of  the  bequest  has  been  strictly  fulfilled,  and  the  plaintiff  is  there- 
fore entitled  to  demand  the  annuity.  The  bequest  is  to  Mrs. 
Bartleman,  aftery  not  o^  the  mother's  decease ;  and  if  she  be  a 
widow  and  not  othenrise.  The  mother  is  now  dead,  and  Mrs. 
Bartleman  is  a  widow.  It  is  true  she  was  not  a  widow  at  the 
moment  when  the  mother  died :  but  no  such  term  is  annexed  to 
the  gift  by  the  will ;  and  the  court  will  not  import  into  it  a  con- 
dition which  is  not  expressed,  which  is  not  required  by  any  legal 
principle,  and  of  which  the  operation  would  be  to  defeat  the  be- 
quest altogether.  There  is  no  peremptory  rule  of  law  which 
prescribes  that  the  vesting  of  a  legacy  shall  not  remain  in  sus- 
pense during  any  number  of  existing  lives.  On  the  contrary 
such  suspense  is  extremely  common,  as  in  the  case  of 
bequests  *to  females  on  their  marriage,  and  no  practical  [*188] 
inconvenience  has  been  found  to  result  from  it.  Oodfrey 
V.  J)amSy{b)  and  other  cases  of  that  description  have  no  applica- 
tion :  for  here  the  legatee  was  in  esse,  and  her  enjoyment  only 
was  postponed ;  and  it  is  not  necessary  that  the  interest  should 
become  vested  absolutely  at  the  determination  of  the  particular 
estate,  provided  the  period  of  suspension  does  not  exceed  the  rule 
against  perpetuities.  The  peculiar  wording  of  the  last  sentence, 
when  it  speaks  of  the  fund  reverting  back  to  the  testator's  chil- 
dren after  Mrs.  Bartleman's  death,  fortifies  the  construction 
founded  on  the  language  of  the  bequest ;  for  if  the  legacy  were 

(a)  3  Rusa.  366.  (6)  6  Ves.  43. 
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never  to  vest  in  ber,  or  never  to  be  suspended,  with  what  pfo* 
priety  could  it  be  directed  to  revert  back  to  the  children  upon 
that  event?  and  as  the  capital  was  to  be  invested,  and  the  cdiil- 
dren  were  to  take  no  interest  in  the  ftmd  till  after  her  decease, 
the  principal  till  then  could  not  be  touched,  and  what  was  to- 
become  of  the  dividends  in  the  mean  while  ?  Had  the  testator 
considered  them  undisposed  o^  would  he  not  have  included  them 
expressly  in  the  residuary  clause  ?  On  the  other  hand,  the  claim 
of  the  defendants  cannot  be  maintained  without  doing  violence 
to  the  will,  for  either  the  word  "  after"  must  be  construed  to 
mean  "  at ;"  or  the  description  of  the  legatee  must  be  qualified  by 
the  insertion  of  the  word  "  then"  or  some  other  phrase  d£  the 
like  import,  and  that  for  the  very  purpose  of  excluding  her. 

Sir  E.Sugden  and  Mr.  B.  Parry j  contra. 

-  There  is  nothing  illegal  in  the  suspense  which  the  plaintiff  *» 
construction  would  require,  but  it  is  contrary  to  the  probaUe 

intent,  and  will  not  be  presumed  where  the  words  are 
[*1S9]    &lriy  capable  of  a  different  meaning.     In  ^deciding 

questions  of  this  kind  with  respect  to  personal  property, 
tibe  court  always  leans  to  that  interpretation  which  will  prevent 
or  most  speedily  put  an  end  to  the  contingency.  The  rule  is 
founded  partly  on  convenience,  partly  on  the  analogy  of  the  law 
as  to  real  estates,  and  partly  on  considerations  of  probability; 
and  it  has  prevailed  in  a  variety  of  cases  where  the  argument 
now  set  up  was  attempted  without  succesa  Ellison  v.  Airey^id) 
Godfrey  v.  Davi8,{b)  Upon  the  same  principle  a  legacy  to  the 
children  of  A.,  or  to  A.'s  children,  after  the  death  of  B.,  or  to 
A.'s  children  generally  at  twenty-one,  willexdnde,  in  the  respec- 
tive cases,  all  such  children  as  happen  to  come  into  esse  after  the 
death  of  the  testator,  or  of  B.,  or  after  the  time  when  the  eldest 
attains  twenty -one;  these  being  the  first  periods  respectively 
when  the  interest  given  can  by  possibility  be  held  to  vest.  Here, 
if  no  prior  life  estate  had  been  bequeathed,  a  doubt  could  not  be 

(a)  1  Ves.  Ben.  111.  (6)  6  Voa.  43. 
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MggMted — the  oaae  would  range  within  the  first  of  these  claases: 
Ae  isaertion  of  the  life  estate  to  the  mother  makes  it  fall  precisely 
within  the  principle  of  the  second.  According  to  the  defendants' 
oonstruction  not  a  word  requires  to  be  inserted,  rejected,  or  altered* 
^'  AAer''  mufit  mean  immediately  after,  that  is,  at  the  deceasa 
The  obvious  purpose  was  to  make  a  provision  for  Mrs.  Bartle- 
man  only  in  case  she  was  a  widow  at  the  determination  of  the 
mother's  life  interest,  and  not  at  any  time  when  she  should  become 
901.  The  plaintiff's  argument  would  go  the  length  of  holding  that 
the  annuity  was  to  be  enjoyed  durante  viduttcUe^  to  vest  the  mo- 
ment she  became  a  widow,  and  to  be  again  devested  every  time 
die  married ;  a  most  extravagant  supposition,  and  directly  at  vari- 
ance with  the  subsequent  clause,  by  which  the  Amd  was  not  to 
"  revert  back"  to  the  children  till  after  her  decease.  That 
phrase  creates  no  real  difficulty,  for  it  only  refers  to  the  [^140] 
oase  of  the  legacy  having  vested ;  if  that  has  once  hap- 
pened the  fund  is  not  to  revert  till  after  the  legatee's  death« 
Perhaps  the  testator  may  not  have  contemplated,  and  therefore 
not  provided  for  the  event  that  has  occurred;  perhaps  he  may 
kave  foreseen  and  not  thought  proper  to  provide  for  it ;  but  either 
way  Mrs.  Bartlenuui  can  have  no  claim« 

The  Lord  Chakcsllor: — Although  in  construing  bequesti 
p£  personal  estate,  the  same  technical  strictness  does  not  prevail 
is  in  devises  of  real  estate,  the  same  rules  are  to  a  great  extent 
|i{>plicable,  not  only  with  a  view  to  avoid  a  perpetuity,  but  also 
to  determine  with  certainty  the  persons  to  whom  the  property  iii 
to  go.  It  may  therefore  become  necessary  in  construction  to 
supply  by  intendment  the  words  ^'  living  at  the  time  of  the  tes- 
tator's death"  in  a  gift  of  personal,  as  well  as  of  real  estate.  For 
•Tuun^de,  in  a  bequest  to  the  children  of  A.,  the  words  are  ooar* 
luoed  to  such  of  A.'8  children  as  are  living  at  the  testator's  death. 
J5o  where  the  legacy  is  given  at  the  determination  of  a  particular 
estate  previously  limited — ^as  where  the  legacy  is  to  A.  .for  life, 
and  after  his  decease  to  the  children  of  B.,  the  like  rule  of  con- 
struction, imported  from  the  law  as  to  real  estates,  is  allowed  to 
operate,  and  it  restricts  the  bounty  to  the  children  of  B.  who  are 


140  OASES  m  CHANCERY. 

Brtleman  y.  MarohifloiL 

living  at  the  death  of  A.,  that  being  the  time  when  the  interest 
is  to  vest  in  possession.  A  court  of  equity  will  not  presume  that 
a  party  who  is  not  in  esse  is  intended  to  take,  unless  such  an  in- 
tention be  made  plain  and  put  beyond  dispute  by  the  words  of 
the  will ;  and  it  is  only  following  out  the  same  principle  to  hold 
that  a  person,  to  whom  a  legacy  is  given  in  a  particular  charac- 
ter, and  by  a  particular  description,  shall  not  be  entitled 
[*141]  *to  it,  unless  he  be  clothed  with  that  character,  and 
answer  that  description,  at  the  moment  when  the  legacy 
might  vest  in  possession. 

This  then  is  the  first  diflSculty.  Besides,  I  greatly  doubt 
whether  under  the  residuary  clause  the  testator  meant  to  deal 
with  the  property  during  the  intermediate  period  while  Mrs.  Bar- 
tleman  was  a  married  woman,  especially  as  he  has  not  left  tiiat 
clause  to  provide  for  a  case  which  it  would  much  more  naturally 
have  covered,  and  which  was  much  more  obviously  in  his  con- 
templation— I  mean  the  application  of  the  fund  in  the  event  of 
.  Mrs.  Bartleman's  death.  The  probability  is,  that  the  particular 
contingency  which  has  taken  place  never  occurred  to  his  mind. 
According  to  the  plain  sense  of  the  words,  the  bequest  is,  after 
the  mother's  decease,  to  the  sister,  provided  she  be  a  widow  at 
the  period  when  the  interest  is  to  vest,  if  at  all.  In  general,  a 
testator  does  not  provide  for  all  cases.  He  may,  however,  have 
said  to  himself  here,  "  if  my  sister  be*  a  widow  at  the  death  of 
my  mother,  she  shall  have  the  annuity ;  but  her  husband  will 
then  see  whether  I  have  made  a  provision  for  her  or  not,  and  will 
act  accordingly ;  and  then,  when  only  she  takes  it,  she  shall  take 
it  for  life,  for  I  will  not  suspend  the  gift;  I  provide  only  for 
ordinary  circumstances."  The  authority  of  Smart  v.  Clark  is  by 
no  means  broken  in  upon  by  this  construction.  The  five  yeais 
there  specified  had  clearly  reference  to  the  non-claim  only,  but 
upon  the  death  of  the  legatee  at  any  time,  the  bequest  over  was 
t  to  take  effect 
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^Babksdale  V.  Lows.  [♦142] 

1831:  atth  Janoazy. 

Hie  court  will  not  make  an  order  for  the  pablication  of  depoaitions  taken  in  a  ani^ 
to  perpetuate  testimony,  whilst  the  wltneaaes  are  alive. 

Mr.  Cooper  moved  that  depositions  taken  in  this  cause  might 
be  published,  notwithstanding  that  the  witness  was  alive.  The 
circumstances  under  which  he  made  the  application  were  these : 
an  intending  purchaser  having  taken  it  as  an  objection  to  the 
title  of  an  estate,  that  two  of  the  attesting  witnesses  to  a  will 
under  which  the  estate  was  held  were  dead,  it  was  made  a  condi- 
tion of  his  contract  that  a  bill  should  be  filed  to  perpetuate  the 
testimony  of  the  surviving  witness.  The  bill  was  filed  accord- 
ingly, and  it  now  became  material  to  see  the  effect  of  the  wit- 
ness' evidence.  The  principal  defendant,  the  heir  at  law,  was 
under  age,  and  therefore  incapable  of  consenting;  but  it  was  the 
wish  of  all  parties  that  the  order  for  publication  should  be  made. 
Mr.  Cooper  referred  to  the  Practical  Register,(a)  to  Harris  v.  Ootr 
iereU^{b)  and  to  Dursley  v.  Fitzhardinge^{c)  as  furnishing  some 
authority  for  contending  that,  under  peculiar  circumstances,  and 
in  a  strong  case,  the  court  would  relax  the  strictness  of  the  gen- 
eral rule. 

The  Lord  Chancellor  said  that,  although  he  felt  very  great 
doubt  how  far  he  was  at  liberty  to  accede  to  the  application,  he 
should,  before  he  finally  disposed  of  it,  direct  a  search  to  be  made 
for  precedents, 


Jan.  Slst. — The  Lord  Chancellor  stated  that  his  observa- 
tion on  the  former  day,  with  respect  to  the  understanding 
of  the  profession  being  unfavorable  to  applications  *like     [*148] 

(a)  Wyatt's  edition,  p.  73.    ^  (5)  3  l£er.  678.  (c)  4  Gamp.  401. 
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the  one  before  him,  had  been  fully  oonfirmed  by  the  ftirther 
inquiries  he  had  made.  It  appeared  from  the  precedents  with 
which  he  had  been  fumiihed  by  the  Segistrar,  Mr.  Bedwell, 
that  Lord  Eldon  had,  perhaps  incautiously,  permitted  publication 
to  pass  in  the  case  of  DursUy  v.  Ftizhardinge ;  but  in  that  case 
th6  objection  did  not  seem  to  have  been  suggested,  and  the  order 
probably  was  made  sub  silentio. 

It  was  evident,  however,  that  Lord  Eldon  was  not  altogether 
satisfied  with  what  he  had  done  on  that  occasion,  for  in  two  sub- 
sequent cases  where  similar  motions  were  made  under  circum- 
stances of  considerable  urgency,  his  Lordship  declined  to  follow 
the  precedent  he  had  himself  created,  and  would  not  listen  to  the 
application.  The  Lord  Chancellor  added  that  there  would  be 
great  danger  in  departing  from  the  strict  rule ;  the  authorities 
were  all  against  any  such  departure ;  and  as  there  was  nothing 
in  the  present  case  which  peculiarly  called  upon  the  court  to 
make  an  exception  in  its  fiivor,  he  felt  no  difficulty  in  refusing 
the  motion. 


The  following  are  the  notes  of  the  cases,  to  which  the  Lord 
Chancellor  referred  in  the  preceding  judgment: 

Friday,  14th  of  December,  1809. 
The  Right  Honorable  William  Fitzhardinge,  Earl  of  Berkeley, 
lately  called  Viscount  Bursley,  and  others,        -        plaintiff. 

l^e    Honorable  Thomas   Fitzhardinge   Berkeley  and  others, 

defendants. 

Upon  the  affidavit  of  Mr.  George  Frere  of  Lincoln's  Inn,  and 
an  affidavit  of  notice  to  the  defendants'  motion,  that  the 
[*144]    depositions  of  the  late  Earl  of  Berkeley  might  *be  pub- 
lished for  the  above  named  plaintiff,  to  make  use  of  tiiem 
before  the  House  of  Lords,  or  before  any  committee  of  the  said 
House ;  his  Lordship  doth  order  that  the  said  depositions  of  the 
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itight  Honorable  Frederick  Augustus,  late  Earl  of  Berkeley, 
be  forthwith  published  accordingly.  But  the  plaintifib'  derk 
in  court  is  not  to  public  the  depositions  of  any  of  the  other 
witnesses. 

Beg.  lib.  A.  1809,  lb.  5a 


Ui)i  of  July,  1813. 

CovENTKY  V.  Coventry. 

Mr.  Richards  moved  his  Lordship  that  publication  might  forth- 
with pass,  and  that  the  examiner  might  be  ordered  to  deliver  out 
copies  of  the  depositions. 

The  bill  had  been  filed  to  perpetuate.  Sir  Samuel  Bomilly 
read  the  Practical  Eegister  as  the  only  authority. 

Lord  Eldon  said^  depositions*  ought  not  to  be  published,  except 
between  the  parties  in  the  cause ;  he  had  great  doubt  about  the 
Berkeley  Case^  and  great  fault  had  been  found  with  that  publica- 
tion. His  Lordship  observed  that  very  great  care  should  be 
taken  about  the  practice  in  this  case,  and  that  he  would  consider 
it  He  added,  that  the  reason  why  he  published  the  depositions 
in  the  Berkeley  Case,  was  to  support  the  dignity  of  the  family. 

The  order  does  not  appear  from  the  Eegistrar's  minute  book 
to  have  been  drawn  up,  and  it  is  not  entered. 


12th  of  Febraaiy,  1817. 

♦Morrison  v,  Arnold.  [*145] 

In  this  case  the  testator  made  two  wills,  which  materially  dif- 
fered from  each  other :  the  latest  in  point  of  date  he  signed  in 
his  bedroom,  and  it  was  witnessed  in  an  adjoining  room  by  three 
witnesses,  but  they  did  not  see  the  testator  sign  it,  neither  did 
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he  acknowledge  it  to  the  witnesses  as  having  been  executed 
by  him.  As  it  became  necessary  to  sell  the  testator's  estates^ 
which  were  of  great  value,  it  was  requisite  that  the  second  will 
should  be  proved  not  to  have  been  legally  executed ;  and  for 
that  purpose  a  bill  was  filed  in  this  court  to  examine  the  three 
witnesses,  and  perpetuate  their  testimony.  After  this  had  been 
done,  and  the  witnesses  had  been  examined  by  the  eicaminer,  a 
difficulty  arose  in  procuring  publication  of  the  depositions,  the 
witnesses  being  all  alive;  and  Sir  Samuel  Eomilly  on  the 
above  day  moved  his  Lordship  that  the  deposdtions  might  be 
published,  at  the  same  time  stating  that  he  could  cite  no  case  to 
his  Lordship  as  an  authority  for  the  application.  Lord  Eldon 
said  he  would  look  into  authorities,  but  not  finding  any,  he  de- 
sired to  see  the  form  and  allegations  of  an  order  where  deposi- 
tions had  heeii  published.  As  no  precedent  could  be  foimd  where 
the  witnesses  were  living  and  the  bill  had  been  to  perpetuate, 
the  Eegistrar  furnished  his  Lordship  with  the  order  made,  upon 
the.  death  of  one  of  the  witnesses,  in  the  case  of  Lord  Abergavenny 
V.  Powell,  12th  July,  1816,  Eeg.  Lib.  A.  1815,  fo.  1261  (which 
is  in  the  same  form  as  that  in  the  Berkeley  Case).  His  Lordship 
told  Sir  Samuel  Eomilly  and  the  Eegistrar,  he  thought  he  should 
order  the  depositions  to  be  published;  but  he  observed  after- 
wards, that  aa  the  witnesses  had  signed  a  declaration  on  the  back 
of  the  will  that  they  did  not  see  the  testator  sign,  and  that  he 

had  not  acknowledged  the  will  to  have  been  executed 
[*146]    *by  him,  such  an  order  was  in  truth  unnecessary,  and 

his  Lordship  therefore  refused  to  make  it. 

As  it  was  a  matter  of  great  importance  to  have  the  deposi- 
tions published,  Sir  Samuel  Eomilly,  on  the  11th  of  February! 
1817,  again  pressed  the  publication,  and  on  the  12th  of  February 
his  Lordship  again  said  it  was  unnecessary,  as  the  second  instru- 
ment was  not  a  will ;  atd  he  added  that  he  would  order  the  de- 
positions to  be  published,  if  a  precedent  could  be  produced  to 
him,  but  not  otherwise. 

The  same  application  was  afterwards  renewed  before  his  Lord- 
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ship,  who  said  he  was  perfectly  right  in  what  he  had  done ;  and, 
as  no  case  could  be  produced  as  an  authoiitj  for  such  an  order, 
the  solicitor  for  the  plaintiff  gave  up  the  point,  and  filed  a  bill 
to  obtain  an  issue. 


*MoNKTON  V.  Attorney-General.  [*14:7] 

1831 :  17th,  18th  and  22d  January. 

Where,  in  a  pedigree  case,  the  object  is  to  connect  A.  with  0.,  after  proving  that  B., 
a  deceased  person,  was  related  to  A.,  it  is  competent  to  give  in  evidence  declara- 
tions by  B.,  in  which  he  claimed  relationship  with  C. 

A  paper  in  the  handwriting  of  B.,  found  in  his  repositories  at  his  death,  and  purport- 
ing to  give  a  generalogical  account  of  his  &mily,  of  which  it  represents  G.  to  have 
been  a  member,  is  admissible  for  the  same  purpose,  though  never  made  public  in 
B/s  lifetime,  though  erroneous  in  various  particulars,  and  professing  to  be  founded 
chiefly  on  hearsay. 

Nature  and  amount  of  the  evidence  upon  which  the  court  will  direct  an  issue  to  in- 
vestigate a  title  depending  on  a  question  of  pedigree. 

After  a  residuary  fund  had  been  paid  into  the  exchequer,  under  a  decree  establish- 
ing the  right  of  the  crown,  parties  setting  up  a  title  to  the  fhnd  were  permitted, 
upon  petition  in  the  cause,  and  with  the  leave  of  the  crown,  to  go  before  the  Mas- 
ter fi>r  the  purpose  of  making  out  their  chum. 

In  the  month  of  July,  1785,  Samuel  Troutback  died  at  Ma- 
dras, at  a  very  advanced  age,  leaving  behind  him  a  large  fortune, 
which  he  had  acquired  in  trade  during  a  long  residence  in  the 
East  Indies.  By  his  will,  dated  the  21st  of  July,  1780,  he  gave 
the  bulk  of  his  property  to  trustees,  for  the  purpose  of  founding 
a  school  for  the  education  of  orphan  children,  in  the  parish  of 
St.  John,  Wapping,  "to  be  called  Troutback's  Poor  Orphan 
Hospital,  or  Blue  Coat  School ;"  and  the  wiU  contained  very 
minute  directions  with  respect  to  the  endowment  and  regulation 
of  the  charity. 

The  motives  which  (in  part  at  least)  influenced  the  testator  in 
making  this  disposition  of  his  property,  sufficiently  appear  from 
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the  dedaratiou  contained  in  the  will  it8el£  After  repiting  that 
he  had  no  relation  or  kindred  aliye,  to  his  knowledge  or  belief 
having  outlived  them  all,  his  son  Geoi^  and  his  late  dear  be* 
loved  wife  being  the  last  deceased,  the  testator  bequeathed.  ^'  fiv6 
gold  star  pagodas  to  every  person  who  shall,  witMn  three  years 
after  my  decease,  prove  themselves  to  be  lawful  sons  of  any  per- 
son sumamed  Troutback,  and  bom  a  native  of  England,"  and 
he  likewise  gave  "  unto  Mr.  John  Troutbeck,  surgeon,  late  of 

the  ship  Speke,  in  the  English  East  India  Company's 
[*148]    service,  the  sum  of  five  gold  star  *pagodas,  provided  he 

demand  the  same  of  my  trustees,  at  Fort  St.  George,  in 
person,  within  three  years  afl«r  my  decease,  and  not  otherways^ 
as  a  person  nearly  of  the  same  name  with  Troutback,  though  I 
solemnly  beUeve  and  declare  that  the  said  John  Troutbeck  is  not 
any  way  related  to  me,  or  of  the  same  family  and  kindred  with 
me,  and  I  disclaim  all  relationship  with  him  or  to  him."  Next 
came  the  following  recital :  **  And  whereas  it  is  natural  for  all 
men  to  have  a  regard  for  their  native  place,  and  where  the  seeds 
of  their  education  were  first  planted  and  imbibed,  and  more 
especially  when  they  have  no  kindred  or  relations  alive  or  in 
being,  which  is  the  case  with  me,  who  came  on  shore  naked  and 
shipwrecked  in  India,  at  the  same  time  I  lost  my  only  brother, 
who  was  drowned."  The  testator  then  proceeded  to  dispose  of 
his  property  for  the  charitable  purpose  already  mentioned.  In 
the  course  of  that  disposition  he  spoke  of  the  public  charity 
school,  built  and  standing  near  St.  John's  Chapel,  in  Wappin^ 
"being  the  school  where  I  got  my  first  education,  but  not 
boarded  at,  in  the  years  1706, 1707  and  1708,  during  the  tutor- 
ship of  my  godfather,  the  late  Samuel  Jefiries,  gentieman,  the 
head  schoolmaster."  And  in  another  passage,  after  giving  a  sum 
for  the  purchase  of  an  organ  in  St  John's  Chapel,  Wapping,  he 
directed  the  following  inscription  to  be  cut  and  gilt  in  finont  rf 
it :  "  The  gift  of  Samuel  Troutback,  njerchant,  bom  in  this  pai^ 
ish,  Anno  Domini  1700."  In  another  part  of  his  will  he  stated^ 
that  Providence  had  "prospered  his  honest  endeavors  in  the 
East  Indies,  during  his  residence  there,  now  nearly  sixty  years." 


CASES  IN  CHANCERY.  148 

Mottktoa  ▼.  Attomey-OenemL 

In  tlie  year  1792,  a  rait  vras  instituted  for  the  purpose  of 
administering  the  trusts  of  this  will,  and  under  the  decree  the 
Master  was  directed  to  take  the  usual  accounts,  and 
also  to  inquire  who  were  the  testator's  ♦heir  at  law  [*149] 
and  next  of  km.  In  July,  1818,  the  Master  reported 
that  no  heir  at  law  or  next  of  kin  of  the  testator  oould  be  found. 
The  report  was,  in  July,  1814,  followed  by  a  decree,  whereby  it 
was  declared  that  the  bequests  to  charitable  uses  contained  in  the 
will  were  void,  and  that,  as  the  testator  had  left  no  heir  at  law  or 
next  of  kin,  the  residue  of  his  real  and  personal  estate  had  vested 
in  the  crown ;  and,  accordingly,  in  the  mototh  of  April,  1818,  a 
sum  of  88,045i,  being  the  produce  of  the  clear  residue,  after  de- 
ducting the  costs,  was  paid  into  his  Majesty's  exchequer  in  pur* 
suance  of  that  decree. 

In  June,  1825,  George  Cawthomej  Catherine  Robson,  and 
Isabella  Ainsley,  who  claimed  to  be  entitled  to  a  share  of  the 
testator's  residuary  estate  as  three  of  his  next  of  kin,  having 
previously  obtained  leave  from  the  treasury,  were,  on  their  peti- 
tion in  the  original  suit,  permitted  to  go  before  the  Master  for  the 
purpose  of  establishing  their  title  in  that  character.  In  June, 
1827,  the  Master  made  a  report  against  their  claim,  and  the  peti- 
tioners thereupon  excepted,  and  at  the  same  time  applied  that 
afi  issue  might  be  directed,  in  order  that  the  question  of  propin- 
quity, which  the  claim  involved,  might  be  more  thoroughly  in- 
vestigated before  a  jury.  The  Vice-Chancellor  overruled  the 
exceptions,  and  refused  the  trial  at  law,  on  the  ground  that  no 
BOf&cient  prima  fxcte  case  was  shown  for  itr  The  claimants  now 
appealed  from  his  Honor's  decision. 

On  the  appeal,  the  main  question  came  eventually  to  be,  how 
far  the  Vice-Chancellor  was  right  in  rejecting  from  his  consid- 
eration, as  evidence  of  the  relationship  between  the  testator  and 
the  claimants,  certain  documents  purporting  to  be  a  genealogical 
narrative  and  pedigree  of  the  Troutbeck  family.  These  docu- 
ments were  in  the  handwriting  of  John  Troutbeck  (the 
surgeon  *hi  the  East  India  Company's  service,  mentioned    [*150] 
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as  a  legatee  in  the  will),  and  were  found  in  hisrepootoTies  at  the 
time  of  his  death,  which  took  place  in  the  year  1792. 

The  narratire  bore  date  1781,  and  began  in  these  words : 

"The  following  account  of  the  fiamily  of  Troutbecks,  being 
the  best  I  can  at  present  collect,  I  conunit  it  to  paper,  as  a 
memento,  hoping  at  some  opportunity  to  revise  it,  and  make  it 
more  correct  and  perfect. 

"In  the  following  there  appears  a  deficiency  about  the  second 
generation,  which  nothing  but  the  examination  of  old  wills  can 
rectify." 

After  referring  shortly  to  the  early  traditions  of  the  fiunily, 
the  narrative  took  up  the  'genealogy  at  a  Sir  Robert  Troutbeck, 
who  was  admitted  vicar  of  Newton  in  1698,  and  it  went  through 
the  history  of  his  descendants  in  succession  as  follows : 

"Sir  Robert  Troutbeck  was  married  to  Mary  Wilkinson, 
and  on  the  11th  of  January,  1687,  he  died  and  was  buried 
at  Newton,  leaving  issue  five  sons  and  two  daughters,  as  ap- 
pears by  his  will — ^William,  George,  Christopher,  Lancelot,  and 
John.  William  married,  and  lived  at  Blencow.  Greorge  was 
rector  of  Bowness  in  1660.  He  died  in  1691,  and  left  issue 
two  daughter,  who  were  married  to  Hodgson  of  Easton  and 
Lawson  of  Bowness.  Of  him  'tis  remarked,  that  he  laid  down 
his  gown  and  took  his  sword  during  the  civil  wars,  and  then 
resumed  his  gown  again.  Christopher  lived  m*gh  Wigton  in 
Cumberland ;  but  whether  he  had  any  family  I  never  could  learn. 
Lancelot,  it  is  said,  died  young.  John  lived  at  Raven- 
[*151]  head,  and,  it  is  said,  had  two  sons  *that  went  abroad, 
but  where  ia  uncertain.  William  of  Blencow  had  five 
sons — George,  John,  William,  Ralph,  and  Robert  George  lived 
at  Blencow.  John  was  educated  for  the  church :  he  was  rector 
of  WUingbro',  Northamptonshire,  and  had  three  sons — ^Edward, 
William,  and  Thomas.    William  lived  in  Gray's  Inn  Lane,  Lon* 
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doi^  had  oiiesoi^WiHiam,  lliat  Succeeded  hii^  Balph  married, 
was  in  Ireland,  and  had,  it  is  said,  three  flona.  Greorge,  one  of 
his  sons,  came  over  to  England,  and  after  the  death  of  Ralph  the 
widow  came  over,  with  her  other  two  sons,  and  lived  (as  Mr. 
Troutbeck  of  Madras  informed  me)  somewhere  in  Wapping, 
London.  She  married  one  Nicholson :  they  went  to  live  near 
her  son  George  in  Bidon,  near  Gorbridge,  Northumberland,  where 
she  died:  This  I  was  informed  by  a  daughter  of  George's  in 
1780.  Samuel  and  Benjamin,  two  of  her  sons,  went,  on  this,  to 
sea,  and  were  both  in  the  Prihce  George  Indiaman,  when  she 
was  lost  near  Bombay.  Benjamin,  with  most  of  the  crew,  was 
drowned.  Samad  got  to  Madras,  where  he  married  a  woman 
&om  Angengo,  and  had  by  her  two  sons,  both  of  which  died 
young."  The  narrative  then  proceeded  to  trace  the  descent  of 
the  various  members  of  the  branch  of  the  Troutbecks  settled  at 
Blencow,  till  it  came  to  the  narrator  himself,  whom  it  described 
as  one  of  the  three  sons  of  George  of  Blencow,  who  was  the  son 
of  another  George,  and  the  grandson  of  William  of  Blencow, 
the  brother  of  Balph  already  mentioned ;  and  it  spoke  of  him  in 
these  terms:  '*  John  went  over  to  America  when  yoimg,  under 
the  direction  of  his  unde  at  Boston,  in  New  England,  and  there 
served  an  apprenticeship  to  John  Greenleaf  On  account  of  the 
troubles  breaking  out  in  1769,  he  came  over  to  England,  and, 
after  attending  various  hospitals  in  London,  the  troubles  not 
ceasing,  he  went  as  surgeon  of  one  of  the  Honorable  East  India 
Company^  ships,  and  continued  in  that  employ  till  1783, 
after  which  he  went  to  the  south  of  France,  to  *all  [*152] 
parts  of  Swilaerland,  and  to  Borne,  Naples^  Florence, 
Venice  and  all  parts  of  Italy."(a) 

The  pedigree,  which  was  apparently  drawn  up  at  the  same 
time  with  the  narrative,  was  confonnable  to  it,  and  the  result  to 
be  collected  from  the  two  together  was,  that  George  of  Blencow, 
the  narrator's  father,  and  Samuel,  the  testator,  who  died  at  Ma- 
dras, were  descended  from  the  same  grandfather,  William  of 
• 

(a)  The  last  passage  appeared  to  have  been  added  afterwards,  and  was  in  a  differ- 
ent ink 
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Blencow^  and  were  of  ctKine  first  oacisiii»;  asd  tiist  fialing 
Thomi»  Trontbeck,  who  was  described  as  llie  tfen  rector  of 
Wougbioi^  and  was  the  son  of  Johi  of  WflHngbarou^  and 
thetefcviB  a  degitse  neaver^  the  narrator  and  his  bityther  wonid  be 
two  of  Samuel  the  testotor^a  next  of  kin. 

Tbe  pedigree  set  up  by  the  daimairts  was  <Sflerent  ia  seveial 
respects.  They,  too,  derived  their  origin  from  Sir  Bobert  Trout* 
beck ;  but  they  contended,  and  it  was  estabGsbed  beyond  dis* 
pute,  that  Us  son  Geoi^  the  rector  of  Bowness,  was  not  the 
brother  but  the  &ther  of  William  of  Bleneow.  Acco»fing  to 
the  case  they  made^  Geoi^  of  Bowness  was  the  eommon  anoes' 
tor  of  Samnel  the  testator,  of  John  tbe  narrator,  and  of  the  peti' 
tioners^  George  had  among  other  children  Ralph,  William  cX 
Kencow,  and  Bobert  of  Corbridge.  Of  these,  William  was  tbe 
narrator's  great  grandfather.  Bobert  died  unmarried,  and  Balph 
married  and  went  to  Ireland,  where  be  died,  leaving  three  sons. 
Two  of  tbooe  sons,  Benjamm  and  Samuel,  were  supposed  to  bave 
gone  to  sea  early  in  life,  and  to  have  resided,  when  at  home,  at 
Wapping,    George  the  yoimgest  returned  from  Ireland  with  hi» 

mother,  settled  at  the  Biding  in  Northumbeiland,  and 
[•158]    was  the  claimant's  grandfather:  Samuel  was  the  *&ther 

of  Benjamin,  who  was  drowned  at  sea,  and  also  of  Sam* 
nel  the  testator. 

It  was  at  first  conceived  that  the  testator  was  a  brother  of 
George  of  the  Biding,  and  this  waa  supported  by  certain  hearsay 
declarations,  said  to  have  been  made  by  the  latter  many  years 
ago,  with  respect  to  his  having  a  rich  brother  in  India ;  but  oil 
its  being  affcerwards  ascertained  that  the  testator  was  the  son  of 
a  Samuel  Troutback  mariner,  and  Sarah  hfa  wife,  and  was  bora 
in  the  parish  of  St  John's,  Wapping,  in  1700,  in  which  points 
the  entry  in  the  parish  register  tallied  exactly  with  the  statement 
in  the  will,  that  supposition  was  given  up ;  another  generation 
was  interjected  between  George  and  the  testator,  and  George'^ 
declarations  were  explained  as  having  reference,  not  to  a  brother 
but  a  nephew. 
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The  nslve  of  fhe  daimant's  case  will  be  understood  by  refer* 
ling  to  tilie  &Uowing  pedigree: 


601  BOBB&T  TB0X7TBBCK. 


George,  weetor 


^7£i. 


Balpk 


William  of 


Robert  or 
Corbridge. 


flei4«imnof 
Wapplng. 


Samuel  Troatbftek 
of  Wapplfif . 


Samoel,  the 

tett«t«r,dled 

a.  p.  178S. 


George  of  Uie 
Hiding. 


OfttheriAe 

<T\'ilkiiisoii.) 


Beqjaailn,     Isabel 
lostaieea.  (GraoiCon) 
died  1774. 


Ckorge 


BariMtr* 

(Cavthomel 

died  ISM. 


Cleorge 


Okmmb,     JCQhn  the 
Catruiks,  narrator, 

Ibabklla,    died  c.  p. 
<the  Qaim-      17!M. 
ante.) 


John  of  Wit- 
liugboroogfa. 


Titomaaof 
W«q|^tMu 


*The  evidence  satisfaetorily  proved  that  George  [*154] 
Troutbeck,  the  son  of  Ralph,  lived  and  died  at  the 
Biding,  and  that  two  persons  of  the  names  of  Bexgamin  and 
Samnel  Troutbeck,  who  were  alleged  to  be  brothers^  and  who 
were  described  as  mariners,  lived  oecasianaUy  «t  Wappiag  to- 
wards the  close  of  the  I7th  century.  There  was  no  difficulty  in 
connecting  the  daimaints  and  the  narrator  with  George  of  the 
Biding:  and  the  testator  was  distinctly  shown  to  be  the  son  of  a 
Samuel  Troutbeck  of  Wapping:  the  difficulty  lay  in  connecting 
George  with  Samuel,  and  as  for  this  purgpose  the  narrative  of 
John^  the  surgeon,  became,  if  admissible,  most  important  evi- 
dence, the  great  contention  on  both  sides  related  to  its  admissi- 
bility. 


Sir  j£  St^dean^  Mr.  PoUock^  Mn  Knight  and  Mr.  l^rhi^  for  the 
elaimanta. 
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The  AUomey-Oeaemlf  the  SoUcitor-Oenemly  Mr.  Wra^f  and  Mr. 
W.  Brougham,  for  the  crown. 

On  behalf  of  the  appellants  it  was  first  argued,  that  the  narra- 
tive of  John  Troutbeck  was  admissible  as  evidence  to  prove  the 
alleged  relationship  between  George  of  the  Riding  and  the  testa- 
tor ;  and  in  support  of  that  position  the  following  cases  were 
cited  and  relied  on,  the  Berkeley  Peerage  Gase^{d)  Voides  v. 
Young,{b)  Doe  d.  Johnson  v.  Pembrohe,{c)  Doe  v.  Banddll,{d)  The 
King  v.  Inhabitants  of  Eriih,{e)  Zouch  v.  Waters^{g)  The  King  v. 

Eriswelljiji)  Whitehcke  v.  Bdker,{i)  It  was  then  insisted 
[^155]    that,  this  document  being  once  admitted,  *the  evidence 

which  it  furnished  was  strong  and  important,  and  suffi- 
cient, when  coupled  with  hearsay  evidence  of  declarations,  and 
other  circumstances,  to  justify  the  court  in  sending  the  question 
to  be  tried  by  a  jury. 

The  general  nature  of  the  arguments  urged  <mi  behalf  of  the 
crown  may  be  collected  from  the  judgment  of  the  Lord  Chan- 
cellor. 


January,  22c?. — ^Thb  Lord  Chancellor  r— After  giving  the 
fullest  attention  to  the  case,  especially  upon  the  matters  of  law 
which  alone  seem  to  require  any  particular  deliberation,  I  have 
come  to  the  conclusion  that  I  ought,  in  this  case,  to  direct  an 
issue. 

The  grounds  of  the  argument  and  of  my  opinion  resolve 
themselves  principally  into  two;  that  which  relates  to  the  ad- 
missibility of  certain  evidence,  and  that  which  relates  to  the 

(a)  4  Campb.  401.  (g)  12  Vln.  AK  244 

{b)  13  Ves.  140.  (A)  3  T.  Rep.  707. 

(c)  11  Bast,  604.  (i)  U  Ves.  611.     The  caaes  are  all 

(d)  2  Mo.  &  P.  20.  eoUected  in  1  Phillips  oa  Evidence,  232 

(e)  8  East,  53dk  —246,  tkh  edition. 
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&ct8,  including  that  evidence,  nmnely,  the  weight  of  it,  if  admit- 
ted, and  the  other  evidence  in  the  cause. 

The  first  consideration  arises  upon  a  document  purporting  to 
be  an  account  prepared  by  a  person  of  the  name  of  John  Trout- 
beck,  a  good  many  years  ago  deceased,  who,  from  his  own 
knowledge  of  the  family,  from  communications  with  some  of  its 
members,  and  from  the  best  information  he  was  able  to  obtain, 
appears  to  have  digested  and  to  have  reduced  into  writing  an 
account  of  all  that  he  could  learn,  and,  heretfore,  believed  to 
be  true,  respecting  his  own  relations. 

The  principal  point  in  dispute  was  the  relationship  of  two  in- 
dividuals of  the  names  of  Samuel  and  George  Trout- 
beck.    *John  was  clearly  proved  to  have  been  related     [♦156] 
to  one  of  those  two,  namely,  to  George :.  he  was  not 

proved — ^and  that  was  as  much  in  dispute  as  the  relationship  of 
Samuel  and  George — ^he  was  not  proved  to  have  been  related  to 
the  &mily  of  Samuel ;  and  this  documentary  account  was  ob- 
jected to,  as  not  billing  within  the  rule  which  admits  hearsay  or 
declarations  of  deceased  persons  in  a  question  of  pedigree,  be- 
cause (it  was  insisted)  you  must  first  give  evidence  dehors  the 
*  declarations,  to  connect  them  with  the  parties  respecting  whom 
the  declarations  are  to  be  tendered. 

I  entirely  agree,  that,  in  order  to  admit  hearsay  evidence  in 
pedigree,  you  must,  by  evidence  dehors  the  declarations,  connect 
the  person  making  them  with  the  family.  But  I  cannot  go  the 
length  of  holding  that  you  must  prove  him  to  be  connected  with 
both  the  branches  of  the  &mily,  touching  which  his  declaration 
is  tendered.  That  he  is  connected  with  the  fiimily  is  sufficient : 
and  that  connection  once  proved,  his  declarations  are  then  let  in 
upon  questions  touching  that  fiunily ;  not  declarations  of  details 
which  would  not  be  evidence  (as  in  one  of  the  setdement  cases 
referred  to,  where  the  very  place  of  birth  was  sought  to  be 
proved,  and  Lord  Ellenborough  held  they  were  not  for  that  pur- 
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pose  receiTable,(a)  but  declarations  of  the  nature  of  pedigree^ 
tliat  is  to  say,  of  who  was  related  to  whom,  by  what  links  the 
relationship  was  made  out,  whether  it  was  a  relationship  of  con- 
sanguinity or  of  affinity  only,  when  the  parties  died,(6)  or  whe- 
ther they  are  actually  dead — everything  in  short,  which  is, 
striclv  speaking,  matter  of  pedigree,  may  be  proved  as  matter 

relating  to  the  condition  of  the  family,  by  the  declara- 
[*157]     tions  of  deceased  persons  who,  by  *evidence  deJiors 

those  declarations,  have  been  previously  connected  with 
the  family  respecting  which  their  declarations  are  tendered. 

To  say  that  you  cannot  receive  in  evidence  the  declaration  of 
A.,  who  is  proved  to  be  a  relation  by  blood  of  B.,  touching  the 
relationship  of  B.  with  C,  unless  you  have  first  connected  him, 
also  by  evidence  dehors  his  declaration,  with  C,  is  a  proposition 
which  has*  no  warrant  either  in  the  principle  upon  which  hearsay 
is  let  in,  or  in  the  decided  cases ;  and  it  plainly  involves  this  ab- 
surdity, that  if,  in  order  to  connect  B.  with  C,  I  am  first  to  prove 
that  A.  is  connected  with  B.,  and  then  to  superadd  the  proof 
that  he  is  connected  with  C,  I  do  a  thing  which  is  vain  and 
superfluous ;  for  then  the  declaration  is  used  to  prove  the  very 
&ct  which  I  have  already  established;  inasmuch  as  it  is  not 
more  true  that  things  which  are  equal  to  the  same  thing  axe 
equal  to  one  another,  than  that  persons  related  by  blood  to  the  * 
same  individual  are  more  or  less  related  by  blood  to  each  other. 
It  is  clear,  both  upon  principle  and  from  the  total  want  of  any 
contrary  authority  in  adjudged  cases,  or  in  the  dicta  of  judges  or 
text  writers,  that  the  argument  fails  entirely,  which  would  limit 
the  rule  respecting  evidence  of  this  description  to  a  greater  ex- 
tent than  by  requiring  you  to  connect  with  the  &mily,  by  matter 
de/iors  the  declaration  itself,  the  party  whose  declaration  you 
receive. 

Neither  can  I  accede  to  another  limitation,  for  which  an  ar- 
gument was  attempted  to  be  raised,  that  the  declarations  them- 

(o)  King  ▼.  EiiGi,  8  Eart,  53^. 

{b)  See  the  following  case  of  of  Kidney  t.  OodOnariL 
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selves  must  be  looked  at,  to  s^  whether  they  are  contempora* 
neous  or  not  I  do  not  understand  this  restriction,  now,  for  the 
first  time,  sought  to  be  engrafted  upon  the  rule,  but  I  understand 
very  well  how  absurd  it  would  be,  if  introduced  ;  how  ^ 
completely  it  would  *defeat  the  purpose  for  which  [*158] 
hearsay  in  pedigree  is  let  in,  by  preventing  it  from  ever 
going  back  beyond  the  lifetime  of  the  person  whose  declaration 
is  to  be  adduced  in  evidence.  A  person's  declaration  that  his 
grandmother's  maiden  name  was  A.  B.,  has  never  till  this  time 
he&a  questioned  as  admissible,  although  it  cannot  by  possibility 
be  what  iis  called  a  contemporary  declaration,  because  no  man 
can  by  posability  have  contemporary  knowledge  of  what  his 
grandmother's  name  was  before  she  was  married.  li^  therefore, 
the  word  contemporary  is  to  be  added  as  a  term  of  qualification 
to  the  subject  matter  of  a  declaration,  in  order  to  make  it  com- 
petent evidence,  all  such  declarations  would  then  clearly  be  ex- 
dttded  as  go  to  facts,  however  well  known  in  the  fiimily,  which 
are  the  common  matter  of  such  evidence,  and  in  cases  of  pedi- 
gree you  never  could  go  farther  back  than  the  recollection  of  the 
party  swearing  to  the  declaration  of  the  deceased,  and  the  life 
since  the  years  of  discretion,  or  the  years  when  memory  begins 
to  operate,  of  that  deceased  person;  a  restriction  which  has 
never  been  acted  upon  by  any  judge,  or  sanctioned  by  any  text- 
writer,  and  never  to  my  knowledge  before  contended  for  at 
the  bar. 

It  is  then  asked,  shall  we  have  no  restriction  whatever  upon 
Ae  admissibility  of  such  evidence  in  respect  to  the  subject-mat- 
ter ?  I  have  already  stated  one  important  restriction,  arising 
finom  the  position  in  which  the  party  whose  declaration  is  re- 
ceived must  necessarily  stand  to  the  family.  Having  once 
shown  him  to  be  a  member  of  the  &mily,  by  matter  dekorSj  you 
may  admit  his  declaration  as  to  the  relationship  o£  any  member 
of  that  femily  with  any  other,  or  as  to  the  question  (which  comes 
to  the  same  thing),  whether  a  certain  person  is  a  relation  of  that 
fistmily. 
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[*159]  *But  is  there  no  further  restriction  touching  the  sub- 
ject matter,  and  touching  the  manner  in  which  the  dec- 
laration is  made  ?  Clearly  there  is,  and  nothing  can  be  more 
salisBictory  or  more  consistent  with  good  sense,  or  with  legal 
principle  and  decided  cases,  than  the  summary  of  the  doctrine 
given  by  Lord  Eldon  in  Whitelocke  v.  Baker.{a)  His  lordship 
there  observes,  that.the  admissibility  of  such  evidence  is  founded 
upon  the  presumption  that  the  words  given  in  evidence  are  the 
natural  effusion  of  the  party,  upon  an  occasion  when  his  mind 
stands  even,  without  bias  to  exceed  the  truth,  or  to  fell  short  of 
it.  I  entirely  agree  that  the  words  must  be  the  natural  effusion 
of  the  party,  and  that,  generally  speaking,  he  must  have  no  bias 
upon  his  mind.  But  even  here  there  must  be  a  limit  It  will 
be  no  valid  objection  to  such  evidence,  that  the  party  may  have 
stood,  or  thought  he  stood  (for  that  would  equally  bias)  in  pan 
casu  with  the  party  tendering  the  declaration,  and  relying  upon 
it  for  the  purpose  of  his  own  contention ;  for  it  has  been  decided, 
that  although  the  party  deceased,  whose  declaration  you  are 
giving  in  evidence,  was  in  pari  casu,  and,  if  he  had  been  living, 
might  have  stood  in  the  shoes  of  the  party  who  tenders  his 
declaration  in  evidence,  that  is  not  sufficient  to  exclude  it 

With  the  exception  of  what  is  said  in  Drummond^a  Cas€j{b) 
where  the  evidence  was  clearly  inadmissible  upon  other  grounds, 
I  can  find  no  warrant  for  asserting  that  if  you  tender  the  evi- 
dence of  a  man  by  way  of  hearsay  in  a  case  of  pedigree  (and  of 
such  cases  only  I  am  now  speaking),  that  evidence  is  inadmissi- 
ble when  it  comes  fix)m  a  person  who  stood  in  pari  casu  with 

the  party  tendering  it  Lord  Tenderden,  in  Doe  v. 
[*160]     Tumer,{c)  *states  the  law  to  be  directly  the  other  way, 

and  he  refers  to  a  peerage  case  in  the  House  of  Lords, 
where  the  declarations  of  a  deceased  husband  were  given  in 
evidence  on  the  part  of  his  son,  although  the  husband  was  so 
fer  in  pari  casu  with  the  claimant,  that  if  the  son  was  entitled  to 
the  peerage  then,  the  husband  ought  to  have  been  a  peer  like- 

(a)  13  Vea.  611.  (c)  1  By.  ft  Mb.  142. 

(5)  1  Leacdi's  Crown  Cases,  378. 
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Wise.  A  stronger  instance  of  similarity  of , situation  than  tliis 
can  hardly  be  conceived,  and  the  case  certainly  seems  to  go  a 
great  way.  But  without  pronouncing  an  opinion  upon  that  de- 
cision, it  is  perfectly  settled,  both  upon  reason  and  authority, 
that  the  rule  cannot  be  so  fer  restricted  as  to  exclude  evidence, 
on  account  of  the  bias  supposed  to  operate  on  the  person  making 
the  declaration,  in  consequence  of  his  being  in  the  same  situa- 
tion, touching  the  matter  in  contest,  with  the  party  relying  upon 
that  declaration. 

One  restriction,  however,  clearly  must  be  imposed ;  the  decla- 
rations must  be  ante  litem  motam.  If  there  be  lis  mota,  or  any- 
thing which  has  precisely  the  same  effect  upon  a  person's  mind 
with  litis  contestation  that  person's  declaration  ceases  to  be  admis- 
sible in  evidence.  It  is  no  longer  what  Lord  Eldon  calls  a 
natural  effusion  of  the  mind.  It  is  subject  to  a  strong  suspicion 
that  the  party  was  in  the  act  of  making  evidence  for  himself. 
If  he  be  in  such  circumstances,  that  what  he  says  is  said,  not 
because  it  is  true,  not  because  he  believes  it,  but  because  he  feels 
it  to  be  profitable,  or  that  it  may  hereafter  become  evidence  for 
him,  or  for  those  in  whom  he  takes  an  interest  after  his  death,  it 
is  excluded,  both  upon  principle  and  upon  the  authority  of  the 
cases,  and  among  others  of  Whitelocke  v.  Baker.  There  is  a  still 
more  distinct  authority  in  the  Berkeley  Peerage  Gzse,  where  Mr. 
Justice  Lawrence  adopts  almost  the  very  language  of  Lord  Eldon 
in  Whitelocke  v.  Baker,  and  where  proceedings  in  equity 
having  been  instituted  to  *perpetuate  testimony,  evi-  [*1613 
dence  of  declarations  was  rejected  upon  the  ground  of 
litis  contestatio. 

Subject  to  that  limitation,  therefore,  the  rule  as  to  declarations 
is  to  be  taken.  And  regard  must  also  be  had  to  the  occasion  on 
which  the  party  has  emitted  them.  Whatever  applies  to  the 
evidence  of  a  witness  spok^i  in  the  box,  applies  equally  to  writ- 
ten declarations,  provided  they  are  brought  home  to  the  person 
supposed  to  have  made  them.  Till  then  they  are  not  declara- 
tions of  one  connected  with  the  family.    The  occasion  upon 
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which  the  deelaration  is  made  k,  therefore,  to  be  taken  into  the 
account 

It  was  then  asked,  as  an  argument  for  a  farther  restriction  of 
the  rule,  ^'  If  a  man  may  sit  down  to  frame  a  pedigree,  how  can 
you  receive  that  pedigree  in  evidence  like  an  ordinary  declara- 
tion, when,  non  constat^  he  may  not  have  been  in  the  act  of  ma- 
king evidence  for  himseb^  by  preparing  a  document  which  should 
afterwards  profit  him,  or  those  in  whom  he  is  interested?"  To 
that  I  answer,  show  me  that  the  pedigree  in  question  was  pre- 
pared with  that  view.  Bring  it  within  the  rule  either  of  White-  • 
locJce  V.  Baker  or  of  the  Berkeley  Peerage  Case  ;  prove  that  it  was 
miade  post  litem  motam^  not  meaning  thereby  a  suit  actually 
pending,  but  a  controversy  existing,  and  that  the  person  making 
or  concocting  the  declaration  took  part  in  the  controversy ;  show 
me  even  that  there  was  a  contemplation  of  legal  proceedings, 
with  a  view  to  which  the  pedigree  was  manufactured,  and  I  shall 
then  hold  that  it  comes  within  the  rule  which  rejects  evidence 
fabricated  for  a  purpose,  by  a  man  who  has  an  interest  of  his  own 
to  serve.  The  question  then  always  will  be  (and  so  far  I  agree 
with  the  argument  for  the  crown),  was  the  evidence  in  the  par- 
ticular circumstances  manu&ctured,  or  was  it  spontanea 
[*162]  ous  and  natural  ?  *If  I  thought  that  this  came  within 
the  description  of  manufactured  evidence,  manufactured 
for  a  purpose  connected  with  the  present  controversy,  I  should 
of  course  at  once  have  rejected  it.  But  upon  looking  at  it  and 
examining  it,  I  cannot,  upon  the  whole,  bring  my  mind  to  say 
that  it  was  fabricated  in  such  circumstances,  or  with  such  a 
view,  as  should  bring  it  within  the  principle  adverted  to. 

The  competency  of  a  pedigree  as  evidence  in  such  questions 
has  been  frequently  made  the  subject  of  comment,  and  even  of 
judicial  decisions.  • 

One  simple  form  of  pedigree,  or  nitW  the  heads  of  memoranda 
furnishing  materials  for  a  pedigree,  is  constantly  admitted  by 
every  day^s  practice,  I  mean  entries  in  family  Bibles  or  other 
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books  kept  in  the  family.  A  meraorandam  book,  as  old  al- 
manac for  instance,  which  is  not  so  much  open  to  all  the  mem* 
bers  of  the  &iBily  as  a  ^milj  Bible  is^  has  upon  one  occasion 
been  reeeived:  but  a  fitmilj  Bible  is  open  undoubtedly  to  the 
£anily,  which  may  be  one  ground  of  its  admissibility ;  and  I 
also  find,  on  the  authority  of  Lord  Mansfield,  that  a  pedigree  is 
admissible  to  prove  the  facts  contained  in  the  pedigree,  if  it  be 
hung  up  in  the  fiunily  man^on.  A  ring  worn  publicly,  stating 
the  date  of  the  person^s  death  whose  name  is  engraved  on  it,  and 
an  inscription  upon  a  tcnnbstone  open  to  all  mankind,  and  erected 
or  supposed  to  be  erected  by  the  family,  are  also  received  in  evi- 
denca 

It  is  ui^ged,  however,  and  with  considerable  plausibility,  that 
the  principle  of  all  these  cases  would  exclude  such  a  pedigree  as 
this,  which  was  not  hung  up  or  in  any  way  made  public,  and  to 
which  it  is  not  pretended  that  any  09ie  had  access  except  the  writer 
himself.  But  why  is  it  that  the  publicity  is  relied  upon 
in  those  cases?  *Why  is  it  that  the  family  Bible,  the  [*188} 
public  wearing  of  a  ring,  the  public  exposure  of  an  in- 
scription upon  a  tombstone,  and  the  public  hanging  up  of  the 
fiunily  pedigree  in  the  mansion,  are  all  relied  upon  in  respect  of 
their  publicity  ?  It  is  because,  in  all  those  cases,  the  publicity 
supplies  a  defect,  there  existing,  but  not  here  existing — ^the  want 
of  connection  between  the  pedigree,  the  tombstone,  the  rii^,,  or 
the  Bible,  with  particular  individuals,  members  of' the  fiunily* 
Why  is  it,  for  example,  that  a  pedigree  hung  up  in  the  fimily 
mansion  is  good  evidence,  although  the  person  who  made  it  is 
unknown,  and  is  not  proved  by  matter  dehors  the  document 
itself,  to  have  been  connected  with  thefiimily?  Simply  because 
of  its  being  hung  up  in  the  mansion,  where,  the  piesumption  is, 
it  woidd  not  be  sufiered  to  remain,  if  the  whole  of  the  family 
did  not  more  or  less  adopt  it,  and  thereby  give  it  authenticity. 
It  IB  for  that  reason  you  admit  such  a  pedigree  without  knowing 
who  may  have  been  the  author.  The  present  question,  however, 
is  simply  this,  whether  the  pedigree  would  not  be  admissible  ifj 
instead  of  being  publicly  hung  up,  it  were  kept  in  the  reposito-' 
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ries  of  one  of  the  family,  provided  you  can  show  that  it  is  in  the 
handwriting  of  a  member  of  that  family?  In  this  respect  the 
case  before  me  is  clearly  distinguishable  from  those  which  appear 
to  require  the  publicity  of  the  document  in  order  to  make  it 
competent  evidence. 

Adverting  more  particularly  here  to  the  authority  of  Lord 
Mansfield  in  Ooodright  v.  Afoss,{a)  "  An  entry  in  a  fiither's  family 
Bible,"  says  his  Lordship,  "an  inscription  on  a  tombstone,  a 
pedigree  hung  up  in  the  fsimily  mansion,  are  all  good  evidence." 
What  follows  clearly  shows  that  Lord  Mansfield  did 
[*164]  not  consider  *publicity  indispensable,  and  it  is  equally 
clear  that  he  did  not  consider  the  circumstance  of  a 
man  who  makes  a  pedigree,  or  an  entry,  or  a  declaration  in 
writing,  or  even  a  declaration  in  conversation,  having  an  object 
in  making  it,  provided  that  object  be  not  connected  with  a  con- 
troversy touching  the  matter  in  question,  a  sufficient  ground  to 
exclude  such  evidence.  His  Lordship's  words  are,  "I  have 
known  advice  given  to  a  father  and  mother  to  make  attested  dec- 
larations in  writing  under  their  hand  of  the  precise  time  of  the 
birth  of  the  bastard  eigne^  and  the  subsequent  marriage,  to  pre- 
vent controversy  in  the  family  touching  the  inheritance."  This 
may  be  said,  perhaps,  to  be  going  great  lengths ;  but  at  all  events 
it  sanctions  the  doctrine,  that  the  having  a  distinct  object  in 
view,  in  making  a  declaration  in  writing  or  by  parol,  even 
though  the  object  can  only  be  gained  by  afterwards  using  the 
declaration  in  evidence,  is  not  sufficient,  per  se,  to  exclude  that 
declaration ;  for,  continues  Lord  Mansfield,  "  K  the  credit  of  such 
declarations  is  impeached,  it  must  be  left  to  the  jury  to  judge  ot 
it."  In  plain  terms,  if  a  fether  or  a  mother  make  a  pedigree  for 
the  purpose  of  preventing  disputes  in  the  family,  his  Lordship 
says  he  will  admit  that  pedigree  in  evidence  even  when  those 
very  dilutes  arise,  because  it  was  not  made  with  a  view  to  their 
own  interest,  but  to  preserve  a  constat^  as  it  were,  on  record  of 
fistcts  peculiarly  within  their  own  knowledge  (which  is  one  of  the 

(o)  Ocmp.  691. 
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main  grounds  of  admitting  such  hearsay  declarations) ;  and  the 
observation  that  it  was  made  for  the  purpose  of  acttlixig  &mily 
disputes,  and  may  not  have  been  so  spontaneous  and  natural  as 
'some  of  the  dida  of  the  judges  would  seem  to  require,  shall  only 
go  to  its  weight  and  credit  with  the  jury,  and  shall  not  preclude 
its  admission  by  the  court 

Another  restriction  .was  a  good  deal  pressed,  that  you  cannot 
mount,  as  it  were,  an  hearsay  upon  an  hearsay ;  but 
*that  what  is  given  in  evidence  as  hearsay  must  only  [*186] 
be  of  the  first  degree,  so  to  speak ;  in  other  words,  that 
after  connecting  A.  with  the  fiunily,  it  is  competent,  after  his 
death,  to  give  in  evidence  declarations  made  by  A.  as  to  what 
came  within  his  own  personal  knowledge,  but  not  declarations 
as  to  what  he  had  heard  respecting  the  fimiily  ft*om  others. 
There  is  no  warrant,  however,  for  any  such  distinction.  The 
declarations  tendered  in  evidence  may  either  refer  to  what  the 
party  knew*  of  his  own  personal  knowledge,  or,  as  is  much  more 
frequently  the  case,  to  what  he  had  heard  from  others  to  whom  he 
gave  credit ;  for  they  are  only  adduced  as  evidence  of  reputation 
in  the  family,  and  that  is  the  only  mode  in  which  the  tradition 
in  a  family  can  be  proved,  and  the  subject  matter  of  that  tradi- 
tion can  be  perpetuated  in  testimony. 

This  has  been  clearly  held  in  Aihol  v.  Aahburriham^  a  case  de- 
cided in  the  fourteenth  year  of  the  reign  of  George  IL,  and  cited 
with  approbation  by  Mr.  Justice  BuUer^  in  his  w(»*k  on  the  law 
of  nisi  priu8,{a)  The  declarations  of  a  person  connected  with  the 
femily  were  there  given  in  evidence  as  to  what  he  knew  and  had 
heard,  not  of  course  as  to  specific  fiicts  unconnected  with  matter 
of  pedigree,  but — ^the  subject  matter  of  the  declaration  being  a 
matter  of  pedigree,  with  respect  to  the  relationship  of  parts  of 
the  femily  or  the  fate  of  members  of  that  femily — ^his  declaration 
at  second  hand  was  received  in  evidence,  as  well  to  what  he  had 
heard,  as  to  what  he  himself  personally  knew. 

(a)  BuU.  K.  p.  296. 
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Notwithstanding,  therefore,  the  introductory  part  of  this  docu- 
ment, wherein  John  Troutbeck  sets  forth  that  he  had  collected 

the  beat  information  he  could  procure,  that  he  had  re-^ 
[*166]     ceived  some  information  from  the  testator,  *Samuel, 

himself,  with  whom  he  had  at  one  time  lived  in  the 
same  country,  and  that  he  had  only  /icard  what  he  states,  ma- 
king use  of  the  expression  "  it  is  said ; "  notwithstanding  the  cir- 
cumstances which  alone  raise  the  ground  of  objection  last  re- 
ferred to,  I  am  of  opinion,  upon  the  whole,  that  the  document, 
proved  to  be  in  the  handwriting  of  John  Troutbeck,  who  is 
certified  by  the  Master  to  be  connected  with  George,  is  admissi- 
ble, and  good  evidence  to  go  to  a  jury,  with  the  view  of  connect- 
ing Samuel  with  George.  All  that  has  been  said  respecting  the 
mistake  into  which  the  narrator  certainly  did  fall  as  to  the  de- 
gree of  relationship  between  them,  all  that  has  been  said  respect- 
ing the  discrepancies  between  the  narrative  and  the  will,  and  the 
mistake  of  confounding  Samuel  the  father  with  Samuel  the  son, 
I  lay  entirely  out  of  view ;  for  such  observations  apply  not  to 
the  admissibility,  but  only  to  the  credit  of  the  document. 

Coming  now  to  the  second  branch  of  the  question,  to  the  effect, 
namely,  of  the  evidence  when  admitted,  I  am  decidedly  of  opin- 
ion that  if  this  document  is  let  in,  and  if  the  rest  of  the  evidence 
in  the  cause,  some  parts  of  which  very  remarkably  corroborate 
other  parts  of  it,  goes  before  a  jury,  there  is  a  possibility,  and 
something  more  than  a  possibility,  that  Samuel  and  George  may 
be  found  to  have  been  brothers,  or  nephew  and  uncle,  and  in 
that  case  the  claim  will  be  established.  There  is  a  perfect  possi- 
bility,'perhaps  a  probability,  that  the  jury  may  find  the  other 
way.  But  this  is  precisely  the  case  for  an  issue.  The  case,  and 
the  only  case  for  refusing  it,  is,  when  there  is  reason  to  believe 
that  the  finding  of  the  jury  can  be  in  no  other  way  but  one. 


Two  issues  -were  accordingly  directed  to  try  the  question 

whether  the  claimants  were  the  next  of  kin  of  Samuel 

[*167]    *Troutbeck,  the  testator.    The  issues  were  tried  at  the 
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York  Spring  Assizes  in  1831,  when  the  jury  found  a  verdict 
for  the  crown. 

A  motion  was  subsequently  made  for  a  new  trial ;  but  the 
Lord  Chancellor,  after  hearing  Sir  E,  Sugden^  Mr.  Pollock,  Mr. 
Blackburn,  and  Mr.  Starhie^  in  support  of  the  application,  refused 
to  disturb  the  verdict 


Kidney  v.  Cockburx. 


1831 :  15th,  2l8t  tod  31ft  July. 

SemtlUt  tliat  in  a  pedigree  case,  statemeatB  contained  in  monumental  inscriptions,  and 
hearsay  declarations  made  by  a  deceased  relative,  are  competent  evidence  to  prove 
the  respective  a^es  of  the  persons  to  whom  they  refer,  as  well  as  the  &ct  of  their 
relationship  to  each  other. 

Ik  this  suit,  which  was  instituted  for  the  specific  performance 
of  a  contract  for  the  purchase  of  certain  freehold  premises  in  the 
city  of  London,  an  important  point  respecting  tlie  extent  to 
which  hearsay  evidence  is  admissible  in  cases  of  pedigree  was 
very  ftilly  considered.  The  question  arose  upon  the  title  of  the 
plaintiff  claiming  as  heir  at  law  of  a  lady  of  the  name  of  Chris- 
tian Kidney,  who  died  in  1826 ;  and  in  order  to  make  out  his 
title  in  that  character,  it  became  necesary  for  the  plaintiff  to 
show  that  John  Elidney,  the  plaintiff's  grand&ther,  and  David 
Kidney,  the  grand&ther  of  Christian  Kidney,  who  were  admitted 
to  have  been  the  sons  of  one  Jonathan  Kidney,  of  Market  Har- 
borough,  were  bom  of  the  same  mother.  By  an  order  of  his 
Honor  the  Vice-Chancellor,  affirmed  by  the  Lord  Chancellor  on 
appeal^  the  parties  were  directed  to  proceed  to  a  trial  in  the 
Court  of  Common  Pleas  upon  the  following  issue :  "  Whether 
John  Kidney  and  David  Kidney,  children  of  Jonathan  Elidney, 
were  brothers  of  the  whole  blood."  Upon  the  trial  it  was 
established  that  Jonathan  had  been  twice  married;  that  his 
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[*168]  first  wife  died  in  March,  1693,  and  his  *second  wife  in 
November,  1703  ;  and  for  the  purpose  of  showing  that 
his  sons,  David  and  John,  must  have  both  been  children  of  the 
first  marriage,  there  were  tendered  in  evidence,  firsts  as  to  David 
(whose  burial  appeared  from  the  parish  register  to  have  taken 
place  on  the  23d  of  December,  1750),  certain  inscriptions,  one  on 
an  old  tombstone  in  the  cemetery,  the  other  on  a  monumental 
tablet  in  the  church  of  Market  Ilarborough,  wherein  David  was 
stated  to  have  died  on  the  16th  of  December,  1750,  at  the  age  of 
64  years.  There  were  then  tendered,  as  to  John,  (who,  according 
to  the  entry  in  the  parish  register,  was  buried  on  the  9th  of  Feb- 
ruary, 1760),  various  declarations  made  by  a  deceased  grandson 
of  John,  and  also  a  letter  written  by  the  same  grandson  many 
years  ago  and  sent  by  post  to  his  brother,  tlie  plaintiff,  stating 
that  John,  their  grandfather,  was  seventy  years  of  age  when  he 
died.  The  issue  was  tried  before  Chief  Justice  Tindal,  who  re- 
fused to  receive  the  inscriptions,  declarations,  and  letter,  on  the 
ground  that,  although  admissible  for  the  purpose  of  showing  the 
relationship,  they  were  not  admissible  as  evidence  to  prove  the 
ages  of  the  several  parties  referred  to  therein,  these  being  facts 
which  the  learned  Judge  was  of  opinion  could  not  be  proved  by 
hearsay.  The  jury  found  for  the  defendant ;  and  his  Lordship, 
as  appeared  from  his  note,  was  satisfied  with  the  verdict,  provided 
he  was  right  in  rejecting  the  evidence  above  stated;  but  the 
note  added,  that  if  such  evidence  of  the  age  at  which  the  two 
children  of  Jonathan  died  ought  to  have  been  admitted  and  was 
believed  by  the  jury,  there  would  then  be  no  doubt  that  John 
Kidney  and  David  Kidney  were  brothers  of  the  whole  blood. 

Sir  E.  SugdeTiy  Mr.  John  Campbell^  and  Mr.  WcJcefield^  moved 
for  a  new  trial. 

[*169]  *The  evi^pnce  in  question  was  improperly  rejected 
by  the  Judge  who  presided  at  the  trial ;  and  if  it  had 
been  admitted,  its  effect  must  have  been  decisive  in  the  plaintiff's 
favor.  There  is  no  rule  of  law,  which  in  cases  of  pedigree,  limits 
the  admissibility  of  evidence  of  that  description  to  the  mere  pur- 
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pose  of  proving  the  relationsliip  of  parties :  the  particular  natuie 
or  degree  of  their  relationship,  as  uncle  and  nephew,  cousins  or 
the  like,  is  as  much  a  special  &ct  as  their  ages  at  a  given  tune 
or  their  comparative  seniority ;  and  it  has  never  been  contended 
that  the  statements  on  a  tombstone,  or  the  declarations  of  a  de- 
ceased relative',  are  not  good  evidence  upon  those  points.  If  ad- 
missible for  one,  they  must  be  admissible  for  every  purpose. 
Where  is  any  rational  line  to  be  drawn  ?  Neither  in  the  cases, 
where  the  nature  and  eifect  of  hearsay  evidence  have  been  dis- 
cussed, such  as  Goodright  v.  Moss^{a)  and  Voivles  v.  Yaung,{b) 
nor  in  the  answers  of  the  Judges  to  thb  third  and  fourth  ques- 
tions in  the  Berkeley  Peerage  Case^{c)  has  the  distinction  taken  by 
Chief  Justice  Tindal  been  ever  hinted  at,  much  less  recognized. 
The  King  y.  Erith^id)  which  may  seem  an  exception,  was  consid- 
ered rather  as  a  settlement  than  a  pedigree  case,  and  is  therefore 
distinguishable;  besides,  it  has  been  overruled  by  Higham  v. 
Ittdgwag,{e)  In  Higham  v.  Rklgway  hearsay  evidence  was  ad- 
mitted as  to  the  time  of  a  person's  birth.  And  Herbert  v.  Tuck- 
aB^(;g)  where,  in  order  to  prove  a  testator  to  have  been  under  age, 
an  almanac  containing  an  entry  by  his  father  of  the  date  of  his 
son's  birth  was  produced  on  a  trial  at  bar,  and  admitted  to  be 
strong  evidence,  is  an  express  authority  to  the  same  effect.  In 
jRyder  v.  ifalbone,  lately  tried  before  Mr.  Justice  JWtffe- 
dale  at  the  ^Stafford  Assizes,  an  inscription  on  a  tomb-  [*170] 
stone,  stating  the  death  of  a  party  at  the  age  of  ninety 
years,  was  admitted  evidence,  and  the  age  was  in  that  case  ma- 
terial« 

The  Solicitor' Oeneral  and  Mr.  Cockbum,  contra. 

t 

The  ground  of  admitting  the  evidence  in  Herbert  v.  TuckaUj 
and  Ooodright  v.  Moss,  was  the  peculiar  means  of  knowledge  to 
which  the  parent  had  access,  as  appears  from  Lord  EUenborough's 
observations  in  How  v.  Raidings,{h)     The  King  v.  Eriih,  how- 

(a)  Cowp.  691.  (d)  8  East,  639.  {g)  T.  Raym,  84;  12  ViiL  Ab.  203. 

\h)  13  Vee.  140.  {e)  10  East,  109.  (/i)  7  East,  279. 

(c)  4  Campb.  409. 
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ever,  is  quite  decisive,  and  has  never  been  overruled  or  impeached* 
One  of  the  inscription*  is  a  mere  copy  of  the  other ;  and  as  some 
rf  them  sue  dated  as  late  as  1770,  and  they  are  all  apparently 
executed  by  the  same  hand,  they  cannot  come  vitbin  the  descrip- 
tton  of  cmitemporaneaua.  Neither  are  they  set  up  in  the  view  of 
the  surviving  relatives,  the  only  principle  on  which  monimiental 
inscriptions  are  admissible,  Whttelocke  v.  -Bafer /(a)  for  at  the 
lime  referred  to,  all  the  members  of  the  Kidney  family  had  long 
ceased  to  have  their  residence  at  Market  Harborough.  How  far 
is  the  relaxation  of  the  strict  rule  to  be  carried?  The  silence  of 
the  books  and  the  absence  of  authority  on  the  subject,  show  be- 
yond dispute  that  the  doctrine  now  contended  for  is  as  new  as  it 
would  be  dangerous. 

The  LoRD-CHAi^rcELLOB  at  the  close  of  the  argument  inti- 
mated a  very  strong  opinion  in  favor  of  the  admissibility  of  the 
evidence,  but  said  that  as  the  point  was  one  of  some  nicety,  he 
he  should  reserve  his  judgment  till  he  had  time  to  consider  it 
further. 


Jult/  Slst, — ^His  Lordship  stated  that  his  origmal  impression 
was  strengthened  by  the  i^esult  of  his  &rther  considera- 
[*171]  tion,.*and  by  the  concurring  opinions  of  Mr.  Justice 
Park  and  Mr.  Justice  LiiHedale,  to  whom  he  had  sub- 
mitted the  point ;  but  as  the  decision  was  a  matter  of  great  im- 
portance, with  a  view  to  fiiture  cases,  he  had  come  to  the  resolu- 
tion of  sending  the  question  to  the  Judges  of  the  Court  of  King's 
Bench,  in  the  form  of  a  case  for  their  opinion. 

The  cause  was  soon  afterwards  compromised,  so  that  no  &rther 
proceeidngs  were  had. 


The  follo\iing  is  the  material  part  of  the  order,  as  it  was  finally 
settled  by  the  Lord  Chancellor  himself: 


(o)  13  Yes.  611. 
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After  reciting  the  order  made  by  the  Vice-Chancellor  for  the 
issue,  and  tl  at  such  issue  was  tried  on  the  15th  day  of  June  last, 
when  certain  documents  and  matters  offered  to  be  given  in  evi- 
dence by  the  plaintiff  were  rejected  by  the  court,  and  that  a  ver- 
dict was  found  for  the  defendant,  to  the  effect  that  John  Kidney 
and  David  Kidney  were  not  brothers  of  the  whole  blood,  the 
decree  stated,  as  the  allegation  of  the  plaintiff's  counsel,  "That 
the  plaintiff  is  desirous  that  a  new  trial  should  be  had  of  the  said 
issue,  conceiving  that  the  question  in  this  cause  is,  whether  the 
plaintiff  Thomas  Kidney  is  the  heir  at  law  of  Christian  Kidney 
in  the  pleadings  mentioned  ?  and  so  much  of  the  pedigree  is  to 
be  taken  for  admitted  as  shows  that  the  plaintiff  Thomas  Kidney 
was  the  grandson  of  John  Kidney  the  elder,  and  that  the  said 
Christian  Kidney  was  the  granddaughter  of  David  Kidney  the 
elder,  and  that  the  said  David  Kidney  and  John  Elidney  were 
fions  of  Jonathan  Kidney  of  Market  Harborough,  deceased ;  and 
the  question  is,  whether  the  said  David  Kidney  and 
John  Kidney  were  brothers  of  the  whole  'blood  ?  The  [*172] 
following  is  the  pedigree  as  applicable  to  this  question, 
omitting  dates,  and  places  of  births,  marriages,  and  burials : 

gatfce^ln^—  Jooathan  — EKzabefli. 


JCooathan  David  Thoinat  Jobm  Kljyahefli 


^1  Johft 

Darid     Bei^min      Snaaanah  I 


CkiisCkui  Mm  Haoard  Thomas 

(tbe  pUdOtilt) 


Jonathan  the  son  was  buried  in  January,  1685,  Katherine  the 

.  first  wife  was  buried  in  March,  1690,  Elizabeth  the  second  wife 

was  buried  in  November,  1708.    In  order  to  show  that  David 

Kidney  the  elder  was  a  son  of  the  first  marriage  of  the  said 
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Jonathan  Kidney,  the  father  of  David  and  John,  there  is  ten- 
dered in  evidence  an  original  inscription  on  a  tomb  in  the  ceme- 
tery of  St.  Mary,  belonging  to  Market  Harboroughy  which  is  as 
follows :  "  In  memory  of  Mr.  David  Kidney,  [who  departed  this 
life  the  16th  of  December,  1750,  aged  axty-four  years]."  There 
is  given  in  evidence  an  examined  cc^y  of  the  burial  register  of 
the  said  David,  whereby  it  appears  that  he  was  buried  at  Market 
Harborough  on  the  23d  day  of  December,  1750 ;  and  there  is 
tendered  an  examined  copy  of  a  monuanental  inscription  in  the 
church  at  Market  Harborough,  erected  by  Benjamin,  a  son  of 
the  said  David  Kidney  the  elder,  which  monimiental  inscription 
is  as  follows ;  that  is  to  say — "  In  the  cemetery  of  St  Mary, 
belonging  to  Market  Harborough,  are  interred  the  remains  of 
David  Kidney,  gentleman  [who  died  the  16th  of  December,  1750, 

aged  sixty-four  years] ;   of  David   his  eldest    son  by 
[*173]     Christian,  sister  of  *Sir  Robert  Kite,  late  Lord  Mayor 

of  the  city  of  London  [who  died  the  24th  of  November, 
1770,  aged  thirty-three  years]  ;  and  of  Benjamin  Kite,  gentleman^ 
brother  of  Sir  Robert,  [who  died  the  15th  of  July,  1747,  aged 
forty  t\vo  years] — ^in  pious  remembrance  of  a  kind  father,  am 
affectionate  brother,  and  an  indulgent  uncle,  Benjamin  Kidney, 
Esq.,  erects  this  memorial."  There  is  given  in -evidence  an  ex- 
amined copy  of  the  baptismal  register  at  Market  Harborough  of 
the  said  Benjamiif  Kidney,  whereby  it  appears  he  was  baptised 
the  15th  of  May,  1739.  In  order  to  show  that  the  said  John 
Kidney  the  elder  was  the  son  of  the  first  marriage  of  the  said 
Jonathan  Kidney,  the  father  of  David  and  John,  there  is  given 
in  evidence  the  burial  register  of  John,  whereby  it  appears  he 
was  buried  on  the  9th  of  February,  1760 ;  and  there  are  ten- 
dered in  evidence  by  a  witness  named  Ann  Kidney,  the  widow 
of  John  Hassard  Elidney  (the  plaintiff's  brother),  declarations 
often  made  to  her  by  her  husband  in  his  lifetime,  that  his.grand- 
fiither,  John  Kidney  the  elder  of  Coventry  (the  brother  of  the 
said  David  Kidney  the  elder),  was  seventy  years  of  age  when  he 
died.  There  is  further  tendered  in  evidence  a  letter  written  by 
the  said  John  Hassard  Kidney  to  the  plaintiff  Thomas  Kidney, 
dated  the  24:th  of  April,  1788,  and  bearing  the  general  postmark. 


OASES  IN  CHANCERY.  178 

.   KHnoy  v.  Cockbura. 

in  which  the  said  John  Hassard  Elidney  states  the  age  of  his 
grandfiither,  the  said  *John  Kidney,  when  his  said  grandfather 
died,  to  be  seventy  years.  If  the  passages  within  the  brackets 
in  the  said  inscriptions  on  the  tomb  and  monument  are  received, 
they  would  show  by  a  reference  to  the  age  and  time  of  death  of 
David  that  he  was  born  in  the  year  1686,  and,  consequently, 
that  he  was  a  son  of  the  first  marriage.  If  the  said  declarations 
made  verbally  and  by  letter  are  received,  they  would  show  by 
reference  to  the  age  of  John  at  the  time  of  his  burial  that  he  was 
bom  in  the  year  1690,  and,  consequently,  that  he  was 
a  son  of  the  *JBrst  marriage.  The  admissibility  of  the  [*174] 
passages  in  the  monument  not  included  in  the  brackets 
is  not  in  dispute ;  and  the  question  for  the  opinion  of  the  court 
IB  whether  the  passages  in  the  said  inscriptions  on  the  tomb  and 
monument  enclosed  in  brackets,  and  the  said  declarations  oflFered 
to  be  proved  by  the  mtness  Ann  Kidney,  and  the  letter  of  John 
Hassard  Kidney,  or  either  and  which  of  them,  be  admissible  in 
evidence  to  prove  tlje  pedigree  in  dispute?  It  was  therefore 
prayed  that  a  new  trial  of  the  said  issue  may  be  had ;  whereupon, 
and  upon  hearing,  4;c.  His  Lordship  doth  order  that  a  case  be 
made  for  the  opinion  of  the  Judges  of  the  Court  of  King's  Bench, 
and  that  the  question  be,  whether  or  not  the  passages  in  the  said 
inscriptions  on  the  tomb  and  monifment  enclosed  in  brackets, 
and  the  said  declarations  oflFered  to  be  proved  by  the  witness 
Ann  Kidney,  and  the  letter  of  John  Hassard  Kidney,  or  either 
and  which  of  them,  be  admissible  in  evidence  to  prove  the  pedi- 
gree in  dispute,"  &c- 
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Devise  of  lands  to  trustees  upon  trust,  to  pay  the  rents  and  profits  to  J.  H.  Ibr  life, 
but  if  he  should  attempt  to  assign  the  same,  or  should  commit  an  act  of  bank- 
ruptcy, or  become  insolvent,  then  upon  trust  to  pay  tiiereout  to  the  wife  of  J.  H. 
an  annuity  of  100^  during  his  life,  and  after  hia  daceaae,  an  annuity  of  3<M.  during 
her  widowhood,  and  upon  certain  other  trusts  as  to  the  residue  £>r  the  children  of 
the  marriage : 

Held,  that  the  annuity  of  lOOt.  was  not  the  separate  estate  of  the  wife,  but  passed 
by  the  husband^a  assignment  to  a  purchaser  fbr  value ;  and,  that  as  against  such 
purchaser,  the  wife  bad  no  equity  for  a  aettiement  out  of  the  annuity. 

John  Hall  the  elder  devised  to  trustees  certain  messuagesi 
tenements,  and  hereditaments,  whereof  he  was  seised  in  fee,  to 
hold  the  same  unto  the  said  trustees  and  the  survivor  of  them, 
and  the  heirs  of  such  survivor,  upon  trust  to  pay  and  i^ply  the 
rents,  issues,  and  profits  of  the  said  messuages  &c.y  into  the  proper 
hands  of  his  son  John  Hall,  or  to  permit  and  suffer  his  said 
son  to  take  and  receive  the  said  rents,  issues,  and  profits,  to  and 
for  his  own  use  and  benefit  for  his  life,  but  so  as  the  same  should 
not  be  assignable  by  him  or  liable  to  his  debts  or  engagements ; 
and  in  case  his*said  son  should  at  any  time  bec(Hiie  inscdvent^ 
and  execute  any  assignment  or  other  instrument  for  the  benefit 
of  his  creditors ;  or  should  commit  any  act  of  bankruptcy,  and 
be  thereupon  declared  a  bankrupt ;  or  should  assign  over  the 
said  rents ;  then  out  of  the  rents,  issues,  and  profits  of  his  said 
messuages,  &c.,  to  pay  and  apply  one  annuity  or  clear  yearly 
sum  of  1002.  unto  the  wife  of  his  said  son,  in  case  she  should  be 
living,  upon  any  of  such  events  as  aforesaid  happening ;  the  said 
annuity  or  yearly  sum  to  be  paid  to  her  or  her  assigns  for  the 
term  of  the  life  of  his  said  son ;  and  after  the  death  of  his  said 
son,  upon  trust  to  pay  and  apply  one  annuity  or  yearly 
sum  of  SOL  to  her  and  her  assigns,  so  *long  only  as  she    [*176] 

(a)  This  and  several  subsequent  cases,  relating  to  the  %rife*s  separate  estate,  and 
the  nature  of  her  equity  to  a  settlement,  it  has  been  considered  expedient  to  report 
together. 
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should  continue  bis  ^dow.  And  after  any  of  such  eyents 
as  aforesaid  happening,  and  subject  to  such  annuities  and 
charged  therewith,  the  said  trustees  were  to  stand  seised  and 
possessed  of  the  said  hereditaments  and  premises,  upon  trust  for 
all  and  every  the  children  of  his  said  son,  in  manner  therein 
mentioned,  with  benefit  of  survivorship  and  accruer,  kc 

On  the  death  of  the  testator,  John  Hall  the  younger  was  let 
into  possession  of  the  devised  estates.  During  his  continuance 
in  possession,  he  represented  himself  to  be  the  absolute  owner  of 
the  property ;  and  in  that  character  executed  a  deed,  purporting 
to  convey  the  fee  simple  of  the  devised  estates  to  a  mortgagee — 
a  fraud  which  he  was  enabled  to  practise  the  more  easily,  as  he 
bore  Ihe  same  name  with  his  father  the  testator,  and  suppressed 
all  mention  of  the  will.  Some  time  afterwards,  John  Hall  the 
younger  took  the  benefit  of  the  Insolvent  Debtors'  Act ;  and  this 
suit  being  then  instituted  by  the  incumbrancer  for  the  purpose 
of  enforcing  his  security  over  all  the  interest,  whatever  it  might 
be,  which  John  Half  the  younger  took  under  the  devise,  the 
question  came  ultimately  to  be,  whether,  in  the  event  which  had 
happened  of  John  Hall's  insolvency,  his  wife,  upon  the  true  con- 
struction of  the  father's  will,  was  entitled  to  the  annuity  of  lOOL 
to  her  sole  and  separate  use,  or  whether  it  belonged  to  her  hus- 
band, and  was  therefore  in  equity  afiected  by  the  mortgage? 

.  A  motion  was  made  on  behalf  of  the  plaintiff,  that  some  per- 
son might  be  appointed  to  receive  the  annuity  during  the  pen- 
dency of  the  suit;  but  the  Yice-Chancellor  refused  the  motion, 
at  the  same  time  intimating  an  opinion  that,  upon  the  words  of 
the  will,  the  wife  must  be  considered  as  entitled  to  the  annuity 
for  her  sole  and  separate  use. 

*The  application  for  a  receiver  having  been  renewed    [*177] 
before  the  Lord  Chancellor,  it  was  agreed,  after  some 
discussion,  that  as  there  was  no  evidence  to  be  adduced  in  the 
cause,  it  would  be  expedient,  for  the  sake  of  avoiding  delay  and 
expense,  to  argue  the  question  upon  the  merits,  and  to  consider 
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the  judgment  given  upon  the  motion  j^  if  it  were  the  decree 
pronounced  at  the  hearing,  so  as  finally  to  decide  the  cause. 

Sir  E,  Sugden  and  Mr.  Ching^  for  the  plaintiflf,  contended  that 
the  question  was  not  what  the  testator  by  the  particular  form  or 
phraseology  of  the  limitations  had  intended  to  do,  but  what  he 
had  actually  done.  It  was  not  enough  to  show  a  probable  in- 
tention to  exclude  the/t^  maritt  from  the  property  of  the  wife: 
the  language  used  must  be  sufficiently  strong  to  prevent  the  pos- 
sibility of  its  attaching ;  the  object  being  to  deprive  the  husband 
of  his  legal  rights,  by  creating  a  separate  beneficial  interest  in 
the  wife,  as  if  she  were  suijuris^  in  a  manner  unknown  and  re- 
pugnant to  the  principles  of  the  common  law.  To  effect  such  an 
object  no  particular  form  might  be  necessary,  but  the  expres- 
sions, whatever  they  were,  must  amount  to  a  total  exclusion  of 
the  husband;  as  for  example,  the  phrases  "to  the  sole"  or  "to 
the  separate  use"  of  the  wife,  or  "  to  be  at  her  disposal"  and 
"  independent  of  her  husband.  Ex  parte  fiay,{ci)  The  case  of 
Johnes  v.  Lockhart,{b)  cited  in  Ex  parte  Bay,  was  misstated  in 
the  report ;  but  the  error  was  pointed  out  and  corrected  in  Wills 
V.  Sa7jers,{c)  and  the  notion  that  a  gift  to  a  feme  covert  for  her 
own  use  gave  her  a  separate  estate,  was  afterwards  exploded  in 
Roberts  v.  Spicer,{d)  In  Pachwood  v.  Ifaddison,{e)  a 
[*178]  legacy  to  a  *marricd  woman,  for  her  support,  to  be  se- 
cured by  an  annuity,  was  held  to  vest  in  the  husband, 
and  pass  by  his  assignment.  The  rule  to  be  collected  from  all 
the  authorities  was,  that  in  order  to  vest  the  property  in  the 
wife,  to  her  separate  use,  the  instrument  must  be  so  expressed'as 
to  be  inconsistent  with  any  other  rational  construction.  There 
was,  however,  nothing  irrational  in  supposing  the  existence  of 
an  intention  which  the  testator  had,  from  ignorance,  neglected 
the  proper  means  of  executing*  as  appeared  from  an  analogous 
case  of  frequent  occurrence,  where  a  clause  of  forfeiture  failed  of 
effect  for  want  of  the  necessary  limitation  over.    No  case  went 

(a)  1  Miidd.  199.  (c)  4  Madd.  409. 

(&)  Correctly  stated  in  Mr.  Belt's  note,        (d)  5  Madd.  491. 

3  Br.  C.  C.  383.  (c)  1  Sim.  &  St  232. 
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the  length  of  deciding  that  a  proviso,  devesting  a  husband  of  a 
beneficial  interest  in  property,  and  thereupon  vesting  it  in  the 
wife,  should  be  construed  as  giving  her  the  property  to  her  sole 
and  separate  use:  and  courts  of  equity,  which  had  already  gone 
quite  far  enough  in  relaxing  the  strictness  of  the  law  on  this  sub- 
ject, would  not  now  be  disposed  to  carry  the  relaxation  farther. 

Mr.  Knight  and  Mr.  K,  ParJcer,  for  the  defendant,  Mrs.  Ilall. 

It  is  admitted  that  no  particular  form  of  expression  is  required, 
in  order  to  vest  a  separate  estate  in  a  married  woman  to  the  ex 
elusion  of  the  marital  right.  Neither  the  word  "  sole"  nor  the 
word  "  separate"  is  indispensable.  A  direction  that  she  shall 
hold  what  is  given,  independently  of  her  husband,  or  that  her 
receipt  shall  be  a  sulBScient  discharge,  is  equally  eflFectual  for  that 
purpose;  the  question  always  being  upon  the  intention  of  the 
donor,  as  it  is  to  be  collected  from  the  whole  instrument  taken 
together,  Zee  v.  Pneaux,(a)  Prichardv.  Ames,{b)  Ex  parte 
JBeiJb}j.{c)  The  objection  that  the  ^defendant  is  here  [*179] 
seeking  to  defeat  a  legal  right,  does  not  apply ;  for  the 
legal  estate  is  in  trustees,  and  the  interest,  whatever  it  be,  which 
the  husband  and  wife  are  to  possess,  is  equitable  only.  The 
limitation  is  to  the  wife,  in  opposition  and  contradistinction  to 
the  previous  limitation  to  the  husband.  The  subject  matter  of 
the  gift  is,  by  express  words,  taken  from  him  upon  the  happen- 
ing of  a  certain  event ;  and  in  words  equally  express,  a  portion 
.of  it  is  thereupon  directed  to  be  paid  and  applied  to  the  wife 
during  the  continuance  of  the  coverture;  and  at  the  husband's 
decease  her  allowance  is  to  be  reduced  from  lOOZ.  to  30Z.  a  year. 
All  these  circumstances  raise  an  irresistible  implication  that  the 
testator  meant  to  bestow  on  Mrs.  Hall,  in  the  event  which  he 
apprehended  and  therefore  provided  for,  of  the  son's  bankruptcy 
or  insolvency,  a  separa^  property  in  the  annuity  which  sho 
might  employ  at  her  discretion  in  the  support  of  herself  and  her 
husband.    Any  other  construction  would  be  irrational  and  ab- 

(o)  3  Bro:  C.  C.  381.  (&)  T.  k  Buss.  222.  (c)  1  Gl.  A  J.  167. 
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surd ;  for,  besides  disappointing  what  was  the  obvious  intention 
of  the  donor,  it  would  render  the  clause  of  limitation  over  abso- 
lutely null.  The  conveyance  made  by  John  Hall  the  yoimger 
to  the  plaintiff^  was  ipso  facio  void ;  and,  by  the  express  provi- 
sion of  the  will,  operated  as  a  forfeiture  of  all  his  interest,  for  the 
benefit  in  part  of  the  wife ;  but  what  would  that  forfeiture  and 
the  limitation  over  avail,  if  the  partial  interest  thereby  vested  in 
her,  were  to  be  instantly  retransferred  to  the  husband,  in  order 
to  become  once  more,  by  a  sort  of  equitable  fiction,  the  subject 
of  his  original  assignment  ?  Nothing  could  be  more  directly 
adverse  to  the  avowed  purpose  of  the  testator. 

Sir  JE  Su^derij  in  reply. 


*Dec.  Uth.—TuE  Lord  Chancellor  said  it  was  clear  [*180] 
that  no  particular  form  of  words  was  necessary  in  order 
to  vest  property  in  a  married  woman  to  her  separate  use.  That 
intention,  although  not  expressed  in  terms,  might  still  be  inferred 
from  the  nature  of  the  provisos  annexed  to  the  gift ;  as  where, 
for  example,  the  direction  was  that  the  property  should  be  at  the 
wife's  own  disposal,  or  that  her  receipts  should  be  a  good  dis- 
charge ;  circumstances  which  raised  a  manifest  implication  that 
the  marital  right  was  meant  to  be  excluded.  In  the  present  case, 
however,  nothing  appeared  upon  the  language  or  limitations  of 
the  will,  from  which  such  an  inference  could  be  safely  drawn, 
and  a  receiver  must  therefore  be  appointed. 


1881 :  Jan.  21sl  and  22d. — ^The  cause  was  brought  on  again, 
for  the  purpose  of  having  it  determined  how  far  Mrs.  Hall  was 
entitled  to  claim  a  settlement  out  of  the  annuity ;  a  point  which 
had  been  postponed  till  the  decision  of  the  general  question. 

Sir  R  Sudden  and  Mr.  Chtng,  for  the  plaintiff,  submitted,  that 
as  this  was  an  annuity  given  to  the  wife  for  her  husband's  life 
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only,  and  not  a  principal  sum  of  money  vesting  in  her  abeolutely, 
it  fell  clearly  within  the  principle  laid  down  by  Sir  J.  Leach  in 
ElltoU  V.  Oorddlfia)  a  case  less  strong  than  the  present,  inasmuch 
as  the  wife  there  took  an  interest  in  the  dividends  of  the  stock 
bequeathed,  during  the  continuance  of  her  own  life,  whereas  here 
the  lOOZ.  annuity  was  only  given  her  for  the  life  of  her  husband^ 

♦Mr.  Knight  and  Mr.  K.  Parker^  contra.  t*181] 

Till  that  case  was  decided  the  rule  was  laid  down  broadly,  that 
the  wife*s  equity  for  a  settlement  out  of  her  choaea  in  action  must 
invariably  prevail  against  assignees  for  valuable  consideration^ 
Pope  V.  Crashaw  X^)  and  it  is  impossible  to  suggest  a  reason  why 
it  should  not  apply  to  a  life  interest  in  such  property  as  well  as 
to  interests  of  a  larger  description.  Elliott  v.  Cordcll  first  at- 
tempted to  introduce  the  distinction,  for  which  no  previous 
authority  can  be  cited,  and  which  is  entirely  at  variance  with 
principle.  The  notion  that  a  husband,  by  maintaining  his  wife, 
becomes,  as  it  were,. a  purchaser  of  her  life  estate,  and,  therefore^ 
capable  of  assigning  it,  was  suggested  in  Pryor  v.  Hill^{c)  before 
Lord  Alvanley,  but  without  success. 

EJUott  V.  CordeU  merely  decided  that  the  court  would  not,  at 
the  suit  of  a  married  woman,  compel  a  settlement  out  of  choaes  in 
action  bequeathed  to  her  for  life,  against  the  particular  assignee : 
but  the  reasoning  on  which  the  judgment  proceeds  would  justify 
a  contrary  decision  in  the  present  case ;  for  the  Master  of  the 
Bolls  drew  a  marked  distinction  between  an  assignment  by  the 
husband  to  a  purchaser  for  value,  be/ore  he  had  failed  in  support- 
ing the  wife,  and  the  general  assignment  in  bankruptcy,  from 
which  his  incapacity  to  support  her  followed  as  a  necessary  con- 
sequence. Here,  the  very  act  by  which  the  title  of  the  plaintiff 
was  created  constituted  a  forfeiture  on  the  part  of  the  husband, 
and  deprived  him  of  the  means  of  maintaining  his  wife ;  so  that 

(a)  5  Mad.  149,  and  1  Ross.  71  note.  (c)  4  Bro.  C.  C.  139. 

[b)  4  Bro.  C.  C.  326. 
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the  plaintiff  is  to  be  considered  rather  in  the  light  of  a  general 
than  a  particular  assignee. 

[*182]  Jan.  24^/i.— The  Lord  Chancellor  :— This  case  in- 
volves the  question  how  far  a  married  woman,  to  whom  ^ 
an  annuity  for  life  was  bequeathed  in  terms  which  have  been 
adjudged  not  to  vest  it  in  her  as  her  separate  estate,  is  entitled 
to  claim  a  settlement  out  of  it,  against  one  who  was  a  piirchaser 
for  valuable  consideration  from  her  husband,  the  husband  having 
afterwards  become  insolvent  And  as  Ellioii  v.  Cordelia  if  it 
should  be  held  to  be  law,  decides  the  question,  I  have  looked 
with  some  attention  into  that  case,  and  also  into  the  former  autho- 
rities ;  and  I  find  no  warrant  for  supposing  that  EUiott  v.  Cordell 
introduced  any  new  doctrine  upon  the  subject.  The  same  doc^ 
trine,  in  principle,  was  recognized  long  before  by  Sir  W.  Grant, 
although,  undoubtedly,  neither  in  Miiford  v.  Ji£ttford^{u)  nor  in  ' 
Wright  V.  Morley^ih)  was  the  point  raised  and  disposed  of  formally. 
It  was,  however,  repeatedly  referred  to  in  those  cases ;  and  it  is 
perfectly  plain,  from  the  language  there  used,  that  the  opinion  of 
Sir  W.  Grant  would  have  excluded  the  wife's  claim  as  against 
particular  assignees.  If  the  question  were  now  for  the  first  time 
raised,  whether  courts  of  equity  had  not  gone  farther  than  prin- 
ciple warranted,  in  allowing  the  claim  against  particular  assignees, 
in  cases  where  a  capital  sum  was  at  stake,  some  doubt  might, 
perhaps,  be  entertained;  but  in  a  case  like  EllwU  v.  CordeU^ 
where  the  question  related  to  a  mere  life  interest,  and  where,  prior 
to  the  assignment,  there  was  no  &ilure  on  the  part  of  the  husband 
to  maintain  his  wife,  the  Yice-Chanoellor  \vould  have  gone  a 
great  step  ferther,  had  he  listened  to  the  argument  in  favor  of 
the  wife's  equity.(c) 

Eeg.  Lib.  B.  1880,  f.  917. 

(a)  9  Vea.  87. 

(6)  11  Ves.  12. 

(c)  In  Lamb  v.  Milms  (5  Ves.  517),  where  a  wife  was  declared  to  be  entitled  for 
life  to  the  interest  and  dividends  of  a  fand,  a  settlement  was  directed  out  of  it, 
against  the  husband's  assignees:  60  also  in  Brown  v.  Clark^  3  Ves.  166,  and  J&cobs 
V.  Amyatt^  1  Madd.  376,  n. 
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♦Tyler  v.  Lake.  [*183] 

1831:  13th  AttgOfit. 

Lands  were  settled  upon  trust  after  the  death  of  the  settlor,  to  sell  the  same  and 
distribute  the  proceeds  among  all  the  settlor's  children  nominaiim;  as  to  the 
shares  of  two  who  were  married  women,  the  trustees  were  directed  to  pay  the 
same  "  into  their  own  proper  and  respective  hands,  to  and  for  their  own  use  and 
benefit ; "  but  m  case  they  should  bo  then  dead,  ot  pay  their  shares  to  their 
respective  husbands  for  their  own  use  and  benefit :  Held,  that  these  shares  did  not 
rest  m  the  manned  women  to  their  separate  use. 

By  a  settlement  executed  in  August,  1825,  the  honorable 
Catharine  Tyler,  widow,  conveyed  certain  estates  to  trustees  and 
their  heirs,  upon  trust,  immediately  after  her  deccai^e,  to  sell  and 
dispose  of  the  said  estates,  and  after  paying  oflF  the  incumbrances 
affecting  the  same,  to  stand  possessed  of  the  surplus  produce  of 
such  sale,  and  of  tl^e  rents  and  profits  in  the  meantime,  upon 
further  trust,  to  distribute  the  residue  of  the  moneys  to  arise 
therefirom,  among  all  the  sons  and  daughters  of  t&e  said  Catliarine 
Tyler,  namely,  John  Tyler,  Catharine,  the  wife  of  John  Cooke, 
Betty  Maria,  the  wife  of  John  G.  Anthon}",  Barbara  Tyler, 
William  Tyler,  Caroline  Tyler,  Mary  Jane  Tyler,  and  Caroline 
Ann  Tyler,  if  all  of  them  should  be  then  living,  in  equal  pro- 
portions, share  i|nd  share  alike,  but. subject  to  the  limitations  and 
declarations  thereinaftser  contained  concerning  the  same  respec- 
tively (that  is  to  say),  as  to  the  shares  and  proportions  of  Catha- 
rine Cooke  and  Betty  Maria  Anthony  respectively,  "in  trust  to 
pay  the  same  into  their  own  proper  and  respective  hands,  to  and 
for  their  own  respective  use  and  benefit,  in  case  they  should  re- 
spectively be  living  at  the  time  of  the  decease  of  the  said  Catharine 
Tyler,  or  the  time  of  payment  or  distribution  of  the  said  moneys ;" 
but  in  oaae  either  of  them  should  be  then  dead,  then  the  share  of 
such  of  them  as  should  be  then  dead  should  be  payable  to  their 
respective  husbands,  the  said  John  Cooke  and  John  G.  Anthony, 
if  then  living,  "  to  and  for  their  own  respective  use  and  bene- 
fit absolutely,"  but  in  case  they  or  either  of  them  the  said 


184  OASES  IN  CHANCERT. 

Tyler  V.  Lake. 

[*184]  John  Cooke  and  John  Q.  Anthony  should  also  *have 
departed  this  life,  leaving  lawful  issue  by  their  said  re- 
spective wives,  then  their  respective  shares  were  directed  to  go 
over  and  be  paid  to  and  among  their  children  respectively  in 
manner  therein  mentioned.  By  subsequent  clauses  in  the  settle- 
ment, the  shares  of  the  four  unmarried  daughters  were  directed 
to  be  laid  out  in  the  funds  or  on  mortgage,  and  the  dividends  and 
interest  to  be  paid  and  applied  to  them  or  their  assigns,  "  to 
and  for  their  own  proper  and  respective  use  and  benefit,"  during 
their  respective  lives,  with  a  power  of  appointment  by  deed  or 
wilL  The  share  of  the  son,  John  Tyler,  was  in  like  manner 
directed  to  be  invested,  and  the  interest  and  dividends  to  be  paid 
to  him  "  for  his  own  proper  use  and  benefit,"  with  certain  remain- 
ders over  in  trust  for  his  children.  And  lastly  the  share  of  the 
other  son,  William  Tyler,  was  directed  to  be  held  by  the  trustees 
upon  trust  to  "  pay  the  same  into  the  proper  hands  of  the  said 
William  Tyler,  to  and  for  his  own  use  and  benefit,"  in  case  he 
should  be  living  at  the  death  of  the  settlor,  but  if  he  should  be 
then  dead,  his  share  was  to  be  invested  upon  certain  trusts  for 
the  benefit  of  his  wife  and  family  as  therein  mentioned. 

Upon  the  death  of  Mrs.  Tyler,  the  settlor,  a  bill  was  filed  to 
carry  into  effect  the  trusts  of  the  settlement,  and  under  a  reference 
directed  by  the  decree,  the  Master  reported  that  Betty  Maria,  the 
wife  of  John  G.  Anthony,  was  entitled  to  one  eighth  part  of  the 
money  which  should  be  produced  by  the  sale  of  the  said  estates, 
and  to  have  one  eighth  part  of  the  intermediate  rents  and  profits 
paid  to  her,  into  her  own  proper  hands,  for  her  own  use  and 
benefit  To  this  report  the  assignees  of  John  G.  Anthony,  who 
had,  in  the  meantime,  become  a  bankrupt,  took  an  ex- 
[*185]  ception,  on  the  ground  that  the  'bankrupt  was  entitled 
to  the  said  one  eighth  share  of  the  produce  and  rents,  in 
right  of  his  wife  Betty  Maria,  and  the  Yice-Chancellor  allowed 
the  exception.(a) 

Mrs.  Anthony  appealed  from  that  deceision. 

(a)  4  Sim.  144,  where  the  settleme&tis  set  out  more  Ailly. 
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Mr.  Pepys  and  Mr.  Qirdlestone,  for  Mrs.  Anthony,  contended 
that,  looking  as  well  to  the  general  frame  of  the  settlement,  as  to 
the  very  special  nature  of  the  proviso  which  accompanied  the  i 

trust  for  the  married  daughters,  there  could  be  no  reasonable  | 

doubt  of  the  donor's  intention  to  exclude  their  husbands  from  ' 

acquiring  any  interest  in  the  settled  property  so  long  as  those 
daughters  were  alive.  This  was  clearly  to  be  inferred  from  the 
subsequent  limitation  in  the  deed,  whereby  the  husbands,  in  the 
event  of  their  surviving,  took  by  express  gift  the  identical  inter- 
est in  the  property  which  had  been  previously  limited  to  their 
wives.  Stanton  v.  Hall{a)  had  been  strongly  relied  upon  in  the 
court  below  as  negativing  such  an  inference ;  but  that  case  did 
not,  like  the  present,  contain  a  distinct  clause,  that  the  share  of 
the  wife  should  be  paid  into  her  own  proper  hands,  to  and  for 
her  own  use  and  benefit.  If  any  doubt  remained  upon  the  eflfect 
of  the  successive  limitations,  that  clause  must  completely  remove 
it.  A  gift  to  a  married  woman,  to  be  paid  into  her  own  proper 
hands,  could  have  no  other  possible  meaning  than  that  the  pay- 
ment should  be  made  personally  to  her,  and  that  the  right  to 
receive  it  should  vest  in  her  to  the  exclusion  of  her  husband. 
Hartley  v.  Hurle{b)  was  a  direct  recognition  of  the  principle. 
Hovey  v.  BIakeman,{c)  Lamb  v.  Milnes.{d)  It  followed, 
as  a  necessary  consequence,  that  she,  and  *not  the  [*186] 
husband,  was  the  person  competent  to  give  receipts  to 
the  trustees,  a  direction  which  had  always  been  held  to  vest  a 
separate  estate  in  the  wife.  The  subsequent  words,  "  to  and  for 
her  own  use  and  benefit,"  would,  if  that  were  required,  come 
forcibly  in  aid  of  the  construction  given  to  the  preceding  pas- 
sage; Adamson  v.  Armitage,{e)  Wills  v.  Sayer^{g)  and  Roberts  v. 
Spicerj{h)  which  apparently  deny  the  effect  of  the  word  "  own"  in 

(a)  Ante,  p.  175. 

(b)  6  Ves.  640;  and  see  18  Ym.  434. 

(c)  9  Vea  624. 

(d)  6  Ves.  617. 

(e)  19  Yes.  416;  Coop.  C.  C.  283;  aod  see  Tyrrdly,  Hope,  2  Atk.  558. 
(g)  4  Hadd.  409. 

\h)  2  Rop.  II.  k  W.  157>-66,  Jac  edition. 

V(,L.  rr.  11 
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a  gift  of  this  kind,  turned  upon  the  iact  that  there  the  testators 
plainly  showed,  &om  the  language  of  other  parte  of  the  instru- 
ment, that  thej  did  not  mean  to  use  it  in  a  strict  sense.  It  was 
unnecessary  to  go  through  the  cases,  which  were  all  ably  collected 
in  Roper  ;(a)  but  the  general  doctrine  to  be  extracted  from  the 
whole  was  this,  that  the  court  would  infer  an  intention  to  exclude 
the  husband  from  any  circumstances  or  expressions  which  were 
inconsistent  with  the  ftill  enjoyment  of  the  marital  rights.  Dor- 
ley  Y.  Darley^{b)  Wagstaffr.  Smiih.{c) 

Sir  E.  Stigderij  Mr.  Knight,  and  Mr.  James  OampbeUy  who  ap- 
peared on  the  other  side,  were  not  called  upon  to  support  the 
decree. 

The  Lobd  Chancellor  : — The  decision  in  Stanton  v.  Hall, 
referred  to  in  the  court  below,  was  not  come  to  without  grave 
consideration ;  and  it  would  stand  unimpeached  even  if  the  judg- 
ment now  under  appeal  were  to  be  reversed.  That  de: 
[*187]  cision  has  no  application  at  present,  except  in  as  far  *a3 
it  sanctions  the  doctrine,  that  if  a  sufficient  strength  of 
negative  words  is  not  to  be  found  in  the  gift  or  limitation,  you 
are  not  allowed  to  fish  about  for  indications  of  intention  from 
other  parte  of  the  instrument :  to  that  extent  it  is  an  authority 
for  excluding  any  positive  inference  which  might  be  drawn  from 
the  words  here  relied  on — "  as  to  the  shares  and  proportions  of 
Catharine  Cooke  and  Betty  Maria  Anthony  respectively,  in  trust 
to  pay  the  same  into  their  own  proper  and  respective  hands  to 
and  for  their  own  respective  use  and  benefit." 

This  clause  is  materially  different  in  its  expression,  and  may 
be  said  to  be  more  exclusive  than  the  language  of  the  will  in 
Stanton  v.  Hall  It  consists  of  two  parts,  the  direction  to  pay 
the  rents  and  profits  into  their  own  proper  and  respective  hands, 
and  the  direction  that  the  payment  shall  be  for  their  own  respect- 
ive use  and  benefit. 

(a)  3  Atk.  399,  but  a8  to  this  case  see  3  Bro.  C.  C.  384. 
(&)  9  Ves.  620;  and  see  Diaxm  y.  Olmius,  414. 
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"With  regard  to  the  latter,  I  can  easily  understand  the  argu- 
ment that  the  word  "  own"  may,  at  one  time,  have  been  in  law, 
to  be  Bynonjonous  with  "  sole :"  but  after  it  has  -been  solemnly 
decided,  as  it  was  by  tbe  present  Master  of  the  EoUs,  in  Wills  v. 
Sayersy  and  Roberts  v.  Spicer,  that  that  expression  standing  alone, 
is  not  sufficient  to  exclude  the  marital  right,  and  that  in  this 
respect  "  sole"  is  a  phrase  of  greater  efficacy,  I  should  hold  it  to 
be  a  less  sound  principle  of  oohstruction  to  return  to  what  may 
have  been  the  old  rule,  than  to  adhere  to  the  authority  of  these 
modem  cases. 

Neither  do  I  think  that  the  direction  which  is  siperadded — 
"to  pay  the  shares  into  their  own  proper  hands" — either  taken 
singly  or  in  connection  with  the  rest  of  the  clause,  is  sufficient 
to  create  a  separate  estate  in  the  wife.  The  only  author- 
ity cited  for  such  a  proposition  *i8  Hartley  v.  HurU^  [*188] 
which  was  a  case  under  peculiar  circumstances,  and  in 
which  that  was  not  the  point  principally  considered.  It  is  en- 
tirely a  mistake  to  suppose  that  Lumb  v.  Milnes  decided  any- 
thing of  the  kind.  The  rule  laid  down  long  ago  by  Sir  H. 
Grimston,  when  he  said,  in  a  case  somewhat  similar,(a)  that 
where  there  were  no  negative  words  in  the  will  to  exclude  the 
husband,  he  could  not  deprive  him  of  his  legal  rights — ^a  princi- 
ple distinctly  recognized  in  Wills  v.  Sayers  and  Roberts  v.  Spicer — 
is  directly  opposed  to  the  construction  here  contended  for.  I 
take  the  principle,  therefore,  to  be  now  thoroughly  established, 
that  courts  of  equity  will  pot  deprive  the  husband  of  his  rights 
at  law,  unless  there  appears  to  be  a  clear  intention  manifested  by 
the  testator  that  the  husband  should  be  so  excluded. 

If  these  be  the  principles  that  regulate  the  construction  of  a 
will,  how  much  more  forcibly  otxght  they  to  apply  to  a  case  like 
the  present^  of  a  Cmitation  contained  in  a  deed  ?  I  have  looked 
into  the  authorities  referred  to  of  Hovey  v.  Blakemari,  which  bore 
some  resemblance  to  the  case  at  bar,  and  Wagstaff  v.  Smiifi  where 
the  bequest  was  to  the  wife,  independent  of  her  husband ;  but 

(a)  Dakina  v.  Detnsford,  1  Ch.  C.  194. 
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in  these,  and  in  all  the  other  cases,  expressions  will  be  found  in- 
troduced which  exclude  the  marital  right  in  express  terms,  by 
giving  the  property  to  the  wife's  separate  use;  or  (what  has 
been  held  to  amount  virtually  to  the  same  thing),  the  donor  an 
nexes  some  direction  or  condition  to  the  gift,  in  a  manner  incom- 
patible with  the  existence  of  the  husband's  right.  Of  this  nature 
are  the  phrases  "  to  be  at  the  wife's  own  disposal,"  or,  "  to  be 

enjoyed  independent  of  the  husband,"  or,  "her  receipt 
[*189]    to  be  a  good  discharge."    But  here  the  rents  *may  be 

directed  to  be  paid  into  the  proper  hands  of  the  wife, 
and  yet  she  jnay  be  incompetent  to  give  a  receipt  to  the  trustees. 
Probably  the  words  were  used  without  any  very  distinct  per- 
ception of  their  meaning  :(a)  "  proper"  is  the  Latin  form  of  the 
word  "  own,"  and  can  mean  nothing  more. 

On  the  principle,  then,  which  requires  the  husband  to  be  ex- 
cluded by  expressions  that  leave  no  doubt  of  the  intention,  and 
which  forbids  the  court  to  speculate  on  what  the  probable  object 
of  the  donor  might  have  been,  and  not  on  the  authority  of 
Stanton  v.  Ilally  unless  in  as  far  as  it  sanctions  that  doctrine,  I 
have  no  hesitation  in  affirming  the  Vice-Chancellor's  judgment 


[*190]  *Fenner  v.  Taylor. 

1831:  8th  A  9th  February. 

A  husband,  whose  wife  was  entitled  to  a  fund  in  court^  signed  a  memorandum  after 
marriage,  agreeing  to  secure  half  her  property  on  herself:  Held  (reversing  the 
decision  of  the  court  below),  that  it  was  competent  for  the  wife  to  waive  this 
a^eement,  and  that  any  benefit  which  her  children  might  have  taken  under  it 
was  defeated  by  her  waiver. 

The  circumstances  under  which  the  question,  in  this  case, 
came  before  the  court,  are  correctly  stated  in  Mr.  Simons'  Eeport, 
vol.  1,  p.  169. 

(a)  It  is  to  be  observed  that  this  opinion  derives  confirmation  from  the  language 
of  the  gift  io  WUliam  Tyler,  although  his  Lordship  did  not  advert  to  that  circum- 
stance in  his  judgment 


CASES  IN  CHANCERY.  190 

Fenner  ▼.  Taylor. 

. s 

The  Vioe-Chancellor  having  decided  that  the  agreement  of  the 
husband  inured  for  the  benefit  of  the  children,  and  that  the  wife 
was  incompetent  to  waive  it,  an  appeal  was  brought  firom  his 
Honor's  judgment. 

Sir  E,  Sugden  and  Mr.  Rovpell^  for  the  appeal,  observed  that 
there  were  two  points  to  be  considered :  first,  whether  the  agree- 
ment which  formed  the  basis  of  the  proposed  settlement,  was  a 
contract  binding  upon  the  husband ;  and  next,  supposing  it  to 
be  so,  whether  it  could  be  waived  by  the  wife,  who  was  now 
willing  that  the  fund  to  which  it  referred  should  be  paid  to  her 
husband.  The  first  point  depended  upon  the  eflfect  of  a  volun- 
tary agreement  by  a  husband  with  his  wife,  made  after  marriage, 
and  before  any  decree  had  been  pronounced,  affixing  to  the 
instrument  a  particular  construction,  or  directing  it  to  be  carried 
into  execution.  The  precise  question  was  decided  by  Sir  W. 
Grant,  upon  this  identical  agreement,  but  with  reference  to  an- 
other portion  of  the  fund ;  for,  on  the  8th  of  July,  1813,  an 
order  was  made  at  the  Rolls,  whereby  it  was  directed  that  a 
legacy  of  3,000i.  should  be  paid  to  the  husband,  after  an  affidavit 
had  been  read  to  the  court,  stating  that  there  was  no  settlement^ 
or  agreement  for  a  settlement,  unless  the  paper  writing 
here  referred  to  was  to  be  construed  *a8  8uch.(a)  In  [*191] 
this  conflict  of  opinion  between  two  eminent  judges,  it 
became  necessary  to  consider  how  the  matter  stood  upon  princi- 
ple. In  an  ordinary  case  the  agreement  would  be  of  no  value, 
and  could  not  be  executed,  inasmuch  as  it  contained  no  precise 
or  sufficient  description  of  the  property  to  be  settled.  It  was, 
besides,  an  instrument  purely  voluntary,  and  though  it  might 
possibly  be  enforced  against  the  grantor,  if  made  in  favor  of  par- 
ties for  whom  there  was  a  moral  obligation  to  provide,  such  as  a 
wife  or  children,  still  it  could  not  be  carried  beyond  the  actual 
terms  expressed  in  it,  and  these  referred  solely  to  the  wife,  wh# 
being  alone  interested,  would  surely  have  a  right  to  forego  the 
benefit,  if  she  pleased.    In  point  of  fact,  the  wife  never  accepted, 

[a)  Beg.  lib.  1812,  A.,  fbL  939,  under  the  name  of  Fenner  ▼.  Thompson, 
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and  she  now  distinctly  repudiated  it ;  and  if  she  took  nothing 
under  the  agreement,  much  less  could  her  children,  whose  only 
claim  was  derived  through  her,  and  who  weie  never  within  the 
contemplation  of  the  parties.  The  case  of  Ex  parte  Gardner ^{a) 
relied  upon  in  the  court  below,  was  very  different  in  its  circum- 
stances, and  had  no  application.  That  was  ihe  case  of  a  husband 
undertaking  to  settle  an  estate  of  his  own  upon  his  wife  and 
family  in  strict  settlement,  in  consideration  of  obtaining  the 
wife's  property.  The  proposals,  signed  by  both  parties,  had 
been  carried  in  before  the  Master,  and  the  court  would  not  aft^* 
wards  permit  the  husband  to  escape  from  his  engagement,  by 
accepfing  the  waiver  of  the  wife.  The  children  were  there  pro- 
vided for  in  express  words :  whereas  here  the  memorandum  was 
confined  strictly  to  the  wife,  for  whom  (mly,  therefore,  the  set- 
tlement (which  would  be  to  her  sole  and  separate  use)  could 

be  enforced.  The  Vice-Chancellor  apparently  con- 
[*192]    sidered  this  agreement  as  substituted  *for  the  wife's 

equity,  and  thence  he  drew  an  inference  that  the  benefit 
of  a  settlement,  made  in  pursuance  of  it,  ought  to  be  extended 
to  the  children  of  the  marriage.  But  if  it  were  a  mere  substi- 
tution,  his  Honor's  argument  was  inconsistent :  for,  as  a  wife  may 
clearly  waive  the  benefit  of  her  equity  for  herself,  up  to  the 
last  moment  before  the  order  for  the  settlement  has  been  pro- 
nounced, and  by  doing  so  will  defeat  the  equity  o£  her  chil- 
dren ;  the  waiver  of  this  agreement  by  the  wife,  ought,  of  course^ 
to  be  equally  effectual  against  the  interests  alleged  to  be  created 
by  way  of  substitution  for  that  equity,  Murray  v.  Lord  EU^ 
bank,{b) 

Mr.  T^e^tove,  contra,  in  addition  to  the  oases  cited  on  the  former 
argument,  relied  upon  Barker  v.  Lea,{c)  as  an  authority  to  show 

«  (a)  2  Ves.  Sen.  671. 

(6)  10  Vea.  84,  and  13  Ves.  1.  Where,  however,  the  wife  was  a  ward  of  Chanr 
oery,  and  the  husband,  after  being  committed  for  a  contempt  in  marrying  her,  was 
Hberated  on  undertaking  to  make  a  specified  setUement,  the  court  would  not  after- 
wards allow  the  wife  to  waive  ii^Stodcpok  v.  Becmvwnt^  3  Ves.  89. 

(c)  6  Madd.  330. 
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that  a  married  woman,  having  once  asserted  her  equity  to  a  set- 
tlement, cannot  afterwards  be  permitted  by  any  act  of  hers  to 
destroy  the  rights  which  her  claim  has  vested  in  her  children. 
Scriven  v.  Tajiley^ia)  Steinmeiz  v.  HaWiin.{b) 

The  Lokd  Chancellor: — ^Before  delivering  my  decision 
upon  the  question  before  me,  it  may  be  proper  first  to  say  a  few 
words  respecting  the  cases  of  Ex  parte  Gardner  and  Murray  v 
Lard  Elibank^  because  considerable  reliance  was  placed 
*on  the  former,  and  because  the  reported  judgment  of  [*193] 
Sir  W.  Grant,  in  the  latter,  contains  a  remark  which 
would  seem  to  set  Lord  Hardwicke  and  Lord  Eldon  at  variance. 
Upon  looking  into  the  report  of  Murray  v.  Lord  Elibankj{c) 
when  the  cause  first  came  before  Lord  Eldon,  we  find  his  Lord- 
ship laying  it  down  clearly  that  although  the  wife,  if  she  please, 
may  call  for  a  declaration  that  she  is  entitled  to  a  provision  out 
of  the  fund  for  herself  and  her  children,  it  is,  nevertheless,  com- 
petent for  her,  even  after  an  order  for  a  settlement  is  completed, 
to  waive  that  equity  for  herself  and  her  issue.  If  a  settlement 
be  insisted  upon,  it  must  be  for  the  benefit  of  the  children  as 
well  as  of  the  wife,  but  (to  use  his  Lordship's  words)  "if  the  is- 
sue have  a  right  against  the  father,  it  is  dependent  altogether  on 
the  will  of  the  mother."  In  a  subsequent  stage  of  the  same 
cause.  Sir  W.  Grant  observes,  "  It  seems  to  be  assumed  in  the 
argument,  both  here  and  before  Lord  Eldon,  that  it  was  compe- 
tent to  the  mother  to  waive  the  settlement  at  any  time  before  it 
was  actually  completed :  that  is,  even  after  a  proposal  given  in 
by  the  husband.  Lord  Hardwicke,  however,  determined  the 
contrary,  stating  that  though  the  wife  might  give  up  her  interest 
in  the  money,  if  she  pleased,  yet  nobody  could  consent  for  the 
children,  which  may  be.  That  does  not  directly  apply  to  this 
case:  as,  I  believe,  no  proposal  was  laid  before  the  Master  in  this 
case."(<^    When  we  refer  to  what  Lord  Eldon  says,  he  certainly 

(«)  2  Eden,  33*!. 

{b)  1  6.  ft  J.  64.  Where  the  children  have  been  omitted  .in  the  aettleraent  di- 
rected by  the  court,  the  omlsRion,  if  it  has  been  long  acquiesced  in,  will  not  be  sup- 
plied after  the  wife's  deatli,  Johnson  v.  Johnson,  1  J.  &  W.  479. 

(c)  10  Yes.  84.  {d)  13  Ves.  5,  6. 
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does  not  state  in  terms  that  if  the  proposal  had  been  carried  in, 

it  might  still  be  waived,  although  his  language  seems  capable  of 

f  that  construction.     But  with  respect  to  Ex  parte  Gardner,  to 

which  Sir  W.  Grant  refers,  as  a  contrary  determination  of  Lord 

Ilardwicke,  it  is  quite  unnecessary  for  me  to  impeach 

[*194]    *the  authority  of  that  case,  for  it  differs  most  materially 

from  the  case  at  the  bar,  inasmuch  as  the  proposals 

which  had  there  been  signed  by  both  parties,  and  sent  in  to  the 

Master,  expressly  included  a  settlement  on  the  family ;  a  circum- . 

stance  which  of  itself  forms  a  marked  distinction. 

Without  adverting  to  the  grounds  upon  which  his  Honor 
rested  his  judgment  in  the  present  case,  it  is  certain  that  the 
very  question  now  submitted  to  the  court  has  been  already  de- 
cided by  his  learned  predecessor,  and  in  this  identical  cause. 
His  Honor,  it  is  true,  was  not  aware  of  that  decision,  for  the  lan- 
guage of  his  judgment  is,  "  It  is  said,  that  a  case  like  the  pres- 
ent came  before  Sir  W.  Grant,  and  that  he  permitted  the  wife  to 
waive  the  agreement ;  but  the  case  not  being  in  print,  I  am  nei- 
ther acquainted  with  the  particular  fects  of  the  case,  nor  with  the 
reasons  upon  which  Sir.  W.  Grant  proceeded."(a)  With  those 
fects,  however,  I  am  now  fully  acquainted.  Instead  of  270Z.,  the 
sum  which  is  here  in  contest,  the  sum  on  the  former  occasion 
was  of  much  larger  amount ;  and  all  the  circumstances  which 
exist  here,  namely,  the  communications  that  took  place  with 
Taylor,  and  the  memorandum  of  the  22d  of  December,  1810, 
which  has  been  rather  incorrectly  described  as  a  contract,  being 
the  memorandum  which  formed  the  foundation  of  the  wife's 
equity,  and  which,  it  was  said,  she  could  not  waive,  must  have 
been  the  very  ground  of  Sir  W.  Grant's  judgment.  I  must  pre- 
sume, therefore,  that  the  exact  question  now  before  me  was  form- 
ally submitted  to  Sir  W.  Grant,  and  by  him  decided  in  the  affirm- 
ative ;  and,  consistently  with  that  decision,  I  feel  myself  bound 
to  reject  the  construction  which  his  Honor  has  put  upon  this 
agreement. 

(a)  1  Sim.  172. 
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r..  *The  judgment  pronounced  upon  that  occasion,  com-  [*195] 
ing,  as  it  did,  from  the  same  eminent  Judge  who  had  so 
recently  considered  the  whole  of  this  subject  in  the  latter  stage 
oi Murray  v.  Lord  EUhofiikj  is  entitled  to  no  ordinary  weight; 
more  especially  when  it  is  recollected  that  Sir  W.  Grant  carried 
the  respect  due  to  voluntary  conveyances  to  its  utmost  limils, 
and  that  his  decision  in  Shane  v.  Oadogan{a)  pushed  that  doc- 
trine at  least  as  Sir,  perhaps  I  might  say  farther,  than  any  of  the 
preceding  authorities  had  gone.  Upon  these  grounds  I  am  of 
opinion  that  the  order  of  the  court  below  must  be  reversed. 


1888 :  February. — ^The  cause  came  on  again  at  the  Rolls,  upon 
a  petition  praying  that  another  portion  of  the  same  fiind  might 
be  paid  out  to  the  husband  with  the  consent  of  the  wife.  On 
that  occasion,  the  proceedings  which  had  taken  place  before  the 
Lord  Chancellor  were  stated  to  his  Honor,  who  expressed  a 
wish  that  the  petition  should  stand  over,  in  order  that  he  might 
consider  the  point  fSsirther,  and  have  time  to  look  into  the 
authorities. 


March  12th, — ^The  Master  of  the  Rolls,  in  acceding  to  the 
prayer  of  the  petition,  observed,  that  wheji  he  refused  the  former 
application,  he  was  not  aware  that  the  precise  point  had  been  al- 
ready decided  by  Sir  W.  Grant,  in  this  very  cause,  in  fa^wr  of 
the  wife's  right  to  waive  a  settlement  founded  on  the  identical 
agreement  here  in  question,  and  that  that  fact  was  first  brought 
to  his  knowledge  by  the  judgment  of  the  Lord  Chanciellor.  What- 
ever, therefore,  his  own  individual  opinion  might  be  or 
*might  have  been,  he  felt  himself  bound,  on  a  petition  [*196] 
like  the  present,  which  was  by  the  same  parties,  and 
arose  out  of  exactly  the  same  circumstances,  to  follow  the  de- 
cision pronounced  by  his  Lordship,  and  to  permit  the  husband, 
with  the  consent  of  the  wife,  to  receive  the  benefit  of  the  ftmd 

(a)  Sugd.  V.  P.  Appendix,  817. 
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ncnr  in  question.  Nevertheless,  the  reasons  upon  which  he  had 
formerly  come  to  a  different  opinion  (and  to  that  opinion  he  still 
felt  disposed  to  adhere),  appeared  to  him  to  be  of  considerable 
weight,  and  he  thought  it  his«duty  to  restate  them.  In  his  view 
of  the  case,  as  the  particular  form  of  the  settlement  was  not 
specified  in  the  memorandum,  a  court  of  equity,  if  it  were  called 
upon  to  execute  the  agreement,  would  direct  a  settlement  to  be 
made  in  the  ordinary  form  of  marriage  settlements ;  and  the 
diildren,  consequently,  would  be  entitled  to  a  benefit  conform- 
able to  the  usual  oouree  in  such  settlements.  Although  the  Lofd 
Chancellor  and  Sir  TV.  Grant  appeared  to  have  considered  that 
the  agreement  here  was  merely  voluntary,  and  that  a  court  of 
equity  would  not  carry  it  into  effect,  it  amounted^  as  it  seemed 
to  him,  to  a  purchase,  by  the  husband,  of  a  wife's  equity  to  a 
settlement,  and  could  not  be  regarded  as  a  mere  voluntary  in- 
strument. His  Honor  added  that,  upon  looking  into  the  reports 
with  a  view  to  authorities  upon  this  subject,  he  had  found  a  case 
which  was  exactly  in  point,  Bhis  v.  Lady  Hereford,(a)  where  it 
was  expressly  laid  down  that,  under  such  circumstances,  a  hus- 
band was  a  purchaser  of  his  wife's  equity ;  and  in  his  opinion, 
therefore,  the  agreement  of  Mr.  Fenner  was  not  without  consider- 
ation. 


[*197]  *W00DMEST0N  V.  WaLKER. 

EaiLLa— 1831 :  15th  February.— L.  C.  12th  and  15th  August 
A  testator  directed  that  one  third  of  his  residuary  estate  should  be  invested  in  the 
purchase  of  an  annuity  for  the  life  of  a  female,  who  was  ^gle  at  the  date  of  the 
will  and  the  death  of  the  testaftor,  and  this  annuity  he  gave  to  her  separate  uae^ 
and  independent  of  any  husband  she  might  happen  to  many,  and  without  power 
to  sell  or  assign  the  same  by  anticipation.  The  Master  of  the  Rolls^  upon  the 
ground  that  the  restraint  against  alienation  or  anticipation  would  be  valid  in  caae 
of  fiituro  coverture,  refused  to  order  payment  to  the  legatee  of  the  price  which 
would  be  paid  for  the  annuity.  But  the  Lord  Chancellor  held  that  she  was  enti* 
tied,  if  she  dhoae,  to  the  fund  at  odco,  ^rithout  having  it  laid  out,  and  that  ttds 
option  wa»  not  affifected  by  the  dause  against  anticipation. 

(a)  2  Vem.  501,  and  see  Ujyd  v.  WiUiams,  1  J[add.  450. 
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The  testator,  Henry  Watson,  disposed  of  one  third  part  o(  his 
residuary  estate  in  the  following  manner:  "One  other  full  and 
.equal  third  part  thereof  I  hereby  direct  to  be  laid  out  by  my 
executors  in  the  purchase  of  a  government  annuity  for  the  life  of 
my  sister  Rebecca  Woodmeston ;  which  annuity  90  to  be  pur- 
chased I  hereby  give  and  bequeath  unto  my  sister  Rebecca,  to 
and  for  her  own  sole  and  separate  use  and  benefit,  and  independ- 
ent of  any  husband  she  may  happen  to  marry ;  and  I  direct 
that  her  receipt  or  receipts,  notwithstanding  her  oorerture,  shall 
be  good  and  sufficient  discharge  and  discharges  for  the  same,  and 
to  be  for  her  personal  benefit  and  nmintenance^  azid  without 
power  for  her  to  assign  or  sell  the  same  by  way  of  anticipation 
or  otherwise." 

Rebecca  Woodmeston  was  a  widow  at  the  date  of  the  will,  and 
had  continued  so  ever  since ;  and  she  filed  the  present  bill,  pray- 
ing to  have  it  declared  that  she  was  entitled  absolutely  to  the 
one  third  part  of  l^e  testator's  residuary  estate. 

Mr.  Bickersieth  and  Mr.  Bacon,  for  the  plaintiff. 

It  is  an  established  principle  of  the  court,  that  where  an  an- 
nuity  is  directed  to  be  purchased,  and  the  annuity,  if  purchased, 
might  be  immediately  sold  by  the  person  to  whom  it  is 
given,  the  annuitant  is  entitled  to  take  *the  value  of  the  [*198] 
annuity,  without  going  through  the  forqfi  of  purchase. 
In  this  case  the  annuity,  if  purchased,  might  be  sold  by  the 
plaintiff;  for  the  clause  against  sale  and  anticipation  is  void,  in- 
asmuch as  the  plaintiff,  at  the  time  of  the  will  and  of  the  testa- 
tor's death  was,  and  still  is  a  single  woman.  In  the  case  of  a  be- 
quest to  a  male,  a  restraint  on  alienation  is  of  no  effect  imless 
the  property  be  limited  over,  Brandon  v.  Robinson  ;{a)  and  the 
restraint,  when  imposed  on  a  married  woman,  ceases  as  soon  as 
the  coverture  is  at  an  end.  Barton  v.  BriscoeS})) 

Mr.  Pemberian,  contra. 

(a)  18  Vea.  429.  *    (6)J«c603. 
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In  Barton  v.  Briscoe  the  will  contemplated  no  marriage  except 
that  which  was  actually  subsisting;  and  the  opinion  of  Sir 
Thomas  Plumer  can  be  maintained  only  on  the  ground  that  it^ 
was  not  thfe  intention  of  the  testator  .to  extend  the  restriction  to 
fixture  covertfire.  Here  it  is  a  future  marriage  which  is  guarded 
against.  K  alienation  may  be  restrained  in  the  case  of  actual 
coverture,  why  may  it  not  be  restrained  prospectively  with  a 
view  to  future  coverture  ?  The  testator  has  sought  to  throw  a 
certain  protection  round  the  object  of  his  bounty,  in  the  event 
of  her  afterwards  marrying ;  and  the  court  is  now  called  upon 
to  defeat  his  intentions  entirely. 

The  Master  of  the  Eolls  : — ^In  the  case  of  Barton  v.  Bris- 
coe the  restraint  against  alienation  was,-  by  the  terms  of  the  set- 
tlement, applied  only  to  the  actual  coverture  with  the  settlor 
which  subsisted  at  the  time,  and  it  necessarily  determined,  there- 
fore, upon  his  death.  Here  the  restraint  applies  to  the 
[*199]  *coverture  with  any  husband  whom  the  annuitant  may 
happen  to  marry. 

K  the  plaintiff  had  been  actually  married  at  the  death  of  the 
tester,  it  is  admitted  that  the  restraint  would  have  been  good ; 
and  the  question  is,  whether  a  testator  can  impose  such  a  restraint 
with  respect  to  a  fiiture  marriage  ?  At  law  a  wife  can  have  no 
separate  estate ;  and  it  is  only  by  the  principles  of  a  court  of 
equity  that  such  an  estate  is  permitted,  for  protection  against  the 
legal  rights  of  the  husband.  To  give  full  eflfect  to  that  protection, 
the  rule  in  equity  permits  a  restraint  upon  the  power  of  disposi- 
tion, which  would  be  invalid  in  any  other  case ;  and  I  cannot 
satisfy  myself  that  there  is  any  substantive  distinction  between 
a  present  coverture  and  a  future  coverture.  It  is  a  familiar  case, 
that  where  the  interest  of  a  legacy  is  given  to  an  unmarried 
female  for  life,  to  her  separate  use,  in  case  of  coverture,  and  the 
power  of  sale  or  anticipation  is  restrained,  then,  in  case  of  a  future 
marriage,  and  a  sale  or  anticipation  of  the  interest  during  the 
coverture,  this  court  holds  that  sale  or  anticipation  void,  although 
by  the  terms  of  the  will  the  life  interest  of  the  legatee  is  not 
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limited  over  upon  that  event ;  and  no  right  accrues  by  the  pro- 
hibited act  to  any  other  person.  That  doctrine  applies  to  the 
present  case,  where  one  argument  is,  that  the  plaintiff  is  solely 
interested  in  the  annuity. 

Unon  the  whole,  in  the  absence  of  authority  to  support  the 
claim  of  the  plaintiflF,  I  am  not  prepared  to  say  that,  upon  the 
doctrines  of  this  court,  the  power  of  disposition  which  is  incident 
to  property  may  not  be  restrained  in  the  case  of  the  future  mar- 
riage of  a  female  who  is  single  at  the  time  of  the  gift. 


*  August  12/A.— The  plaintiff,  Mrs.  Woodmeston,  ap-  [*200] 
pealed  from  his  Honor's  decree,  dismissing  the  bill. 

Sir  E.  Sugden  and  Mr.  Bacon,  for  the  plaintiff. 

If  the  bequest  of  the  annuity  stood  alone,  the  plaintiff's  right 
to  insist  upon  receiving  the  fund  itself,  in  lieu  of  the  annuity  to 
be  bought  with  it,  would  be  indisputable ;  for  the  recent  decision 
in  Datcson  v.  IIearn,{a)  where  all  the  authorities  were  considered, 
has  set  that  point  at  rest.  The  only  doubt  i?,  whether  the  clause 
against  anticipation  can  effectually  control  this  right,  because  the 
legatee  happens  to  be  a  female,  although  she  is  unmarried  and  oi 
full  age.  The  case  of  Dawson  v.  Heam  went  some  way  towards 
deciding  that  point  also ;  for  the  argument  drawn  from  the  obvi- 
ous purpose  to  secure  a  permanent  provision  for  a  widow,  instead 
of  giving  her  a  gross  sum,  would  apply  equally  in  the  present 
instance,  and  was  there  urged  without  success ;  although  it  must 
be  allowed  that  the  purpose  of  this  testator  is  more  strongly  indi- 
cated, by  the  anxiety  with  which  the  language  of  his  will  has 
guarded  against  any  imprudent  wasting  of  the  fund.  But  ad- 
mitting the  intention  to  be  clear,  the  inquiry  remains,  has  the 
testator  resorted  to  the  proper  means  for  carrying  that  intention 
into  effect?    How  stands  the  matter  upon  principle?    At  law, 

(a)  1  Bom.  ft  M.  606. 
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every  person  who  acquires  an  estate  must  take  it  with  all  its  inci- 
dents ;  and  one  of  the  most  essential  incidents  to  the  right  of 
property  is  the  power  of  alienation,  which  no  clause  or  proviso 
can  restrain  or  take  away.  And  the  same  principle  has  been 
repeatedly  recognized  in  equity ;  Brandon  v,  Rohuison.{d)  The 
object,  therefore,  can  only  be  attained  indirectly,  by  annexing 

the  prohibited  act  as  a  condition,  upon  the  happening 
[*201]     *of  which  the  original  estate  is  to  determine ;  and  a  new 

estate  to  vest  in  another  party.  Without  such  a  gift 
over,  the  strongest  words  of  prohibition  are  ineflFectual.(i)  The 
doctrine  introduced  by  courts  of  equity,  with  respect  to  the  inter- 
ests of  married  women,  so  far  from  being  an  infringement  of  the 
principle,  are  perfectly  consistent  with  it,  and  supply  neither  argu- 
ment nor  analogy  in  favor  of  his  Honor's  judgment.  Lord  Eldon, 
following  Lord  Thurlow,  held  that  the  interest  which  a  married 
woman  took  in  property  settled  to  her  separate  use,  was  purely 
the  creature  of  equity,  which  this  court  was  therefore  at  liberty 
to  mould  ai^^  deal  ^tli,  as  might  be  deemed  best  for  her  advan- 
tage, or  most  agreeable  to  the  wishes  of  the  donor.  Accordingly, 
with  respect  to  property  which  is  so  settled,  the  court  con- 
siders the  wife  as  2k  feme  sole,  notwithstanding  her  coverture,  and 
there,  the  restriction  on  alienation  is  allowed ;  whereas  here,  the 
plaintiff  being  a  feme  sole,  and  of  course  sui  juris  at  law,  the 
power  of  the  court  Ls  not  required  for  her  assistance  or  pro 
tection,  and  the  restriction  cannot  be  effectually  imposed.  The 
very  point  was  decided  in  Barton  v.  Briscoe,{c)  where  Sir  T. 
Plumer  held  that  the  restraint  on  anticipation  by  a  wife  ceased 
upon  the  husband's  death ;  and  tliat  decision  was  approved  and 
followed  by  Lord  Gifford.  It  may  be  said,  that  as  the  words  of 
this  proviso  point  to  any  future  coverture,  the  restriction  will 
attach  upon  the  plaintiff  the  instant  she  marries  a  second  husband, 
and  that  the  court  looking  to  that  contingency,  will  protect  the 
executors  in  their  refusal  to  transfer  the  fund.  For  such  a  prop- 
osition, however,  no  authority  can  be  adduced.    The  language 

(a)  18  Ves.  429,  and  1  Rose,  197. 

(6)  Lear  v.  Leggeft^  1  Rusa.  &  M.  690,  and  the  cases  there  cited. 

(c)  Jac  603. 
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of  the  judgment  in  Barton  y.  Briscoe  is  directly  opposed 
to  it,  and  the  existence  of  a  desultory  *and  shifting  fetter    [*202] 
of  that  ^description  is  repugnant  to  legal  principle,  and 
would  be  attended  with  much  practical  inconvenience. 

Mr.  Pepys  and  Mr.  Kindersley^  for  the  executors- 
After  the  decision  in  Dawson  v.  Hearn,  it  is  too  late  to  contend 
that  executors  have  in  general  a  right  to  invest  the  fund  be- 
queathed for  the  purchase  of  an  annuity,  in  defiance  of  the 
express  wishes  of  the  annuitant.  But  this  is  a  peculiar  case. 
The  legatee  is  a  female,  and  the  clauses  prohibiting  anticipation, 
and  excluding  the  rights  of  any  future  husband,  prove  it  to  have 
been  the  testator's  settled  purpose  that  an  annuity  should  be  pur- 
chased for  his  sister  at  all  events.  It  is  true,  that  where  a  father 
is  anxious  to  deter  his  daughter  from  making  an  imprudent  mar- 
riage, he  may  declare  that,  upon  the  happening  of  the  appre- 
hended event,  the  property  which  he  bestows  on  her  shall  go 
over ;  but  frequently  this  will  not  answer  his  purpose,  for  if,  not- 
withstanding the  forfeiture,  the  forbidden  marriage  takes  effect, 
his  child  will  be  left  destitute.  For  this  reason  clauses  against 
anticipation  are  constantly  introduced  into  settlements,  which  are 
intended  to  provide  for  females ;  and  no  distinction  is  ever  taken 
with  reference  to  the  fact  of  their  being  married  or  single.  The 
practice  of  conveyancers,  who  expressly  exclude  the  control  of 
any  after-taken,  as  ^ell  as  of  any  present  husband,  and  the  lan- 
guage of  judges  who  have  considered  this  subject,  equally  coun- 
tenance the  restriction  in  both  cases  ;(a)  it  being  a  relaxation  of 
the  strict  rule  of  law,  grounded  simply  on  the  sex  and  condition 
of  the  party,  which  call  for  extraordinary  protection 
against  the  importimities  and  influence  *to  which  cover-  [*203] 
ture,  whether  present  or  prospective,  may  expose  her. 
In  Barton  v.  Briscoe,  the  prohibition  was  confined  to  the  then 
subsisting  marriage,  and  the  judgment  only  decided,  what  no- 
body disputes,  that,  in  the  absence  of  a  special  restriction,  a,  feme 

(a)  See  what  ia  said  by  the  judges  in  Bef^  r.  Dodd  (1  T.  R.  193),  a  case  which 
waa  not  dted. 
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sole  stands  in  the  same  situation  as  a  male.  It  is  not  to  be  denied 
that  the  instrument,  whether  deed  or  will,  might  divide  the  quan- 
tity of  interest  given  into  periods,  so  as  indirectly  to  affect  the 
desired  result — ^by  limiting  it,  for  example,  to  the  party  so  long 
as  she  continued  Sifeme  sole,  with  a  direction  that  when  she  became 
covert  it  should  vest,  toties  quoties^  in  trustees  for  her  separate  use, 
without  power  to  anticipate.  In  substance  that  is  done  here. 
The  plaintiff,  therefore,*  would  have  power  to  dispose  of  her 
annuity  till  her  marriage,  and  the  instant  that  event  took  place, 
the  restraint  upon  anticipation  would  attach. 

It  is  quite  immaterial,  however,  whether  a  shifting  restriction 
of  this  kind  is,  or  is  not  effectual ;  for  the  real  question  for  the 
court  is,  what  was  the  intention  of  the  testator,  as  it  is  to  be  in- 
ferred from  these  peculiar  provisions.  There  is  nothing  which 
prevents  a  testator  from  imposing  it,  as  a  necessary  condition  of 
his  bounty,  that  the  gift  shall  be  taken  in  whatever  form  and 
mode  his  prudence  or  caprice  may  dictate ;  provided  only,  he 
express  his  purpose  with  sufficient  clearness.  Here  it  is  impos- 
sible to  doubt  that  the  ruling  idea  in  the  testator's  mind  was,  to 
secure  to  his  sister  for  her  life,  a  competent  and  permanent  pro- 
vision, which  should  give  her  no  trouble  in  the  management^ 
which  she  should  have  little  temptation  to  dissipate,  and  of 
which  no  after-taken  husband  should  be  able  to  deprive  her. 


[*204]  *  August  Ibih, — The  Lord  Chakcellor  : — The  ques- 
tion in  this  case  is,  whether  a  prohibition  against  an- 
ticipation, annexed  to  a  provision  bequeathed  to  a  woman  for 
her  separate  use,  notwithstanding  any  coverture,  and  she  being 
at  the  time,  and  still  continuing  unmarried — whether  that  pro- 
hibition so  modifies  the  nature  of  the  property  bequeathed,  as 
to  render  the  interest  which  she  takes  incapable  of  being  aliened. 

The  rule  of  law  which  prevents  a  party  from  imposing  fetters 
upon  prop^  y  inconsistent  with  the  nature  of  the  interest 
given,  is  precisely  the  same,  I  apprehend,  in  personal  as  in  real 
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estate.  Thus,  where  the  subject  is  a  personal  chattel,  it  is  im- 
possible so  to  tie  up  the  use  and  enjoyment  of  it,  as  to  create  in 
the  donee  a  life  estate  which  he  may  not  alien :  although  the 
object  may  be  attained  indirectly,  in  a  manner  consistent  with 
the  known  rules  of  law,  by  annexing  to  the  gift  a  forfeiture  or 
defeasance  on  the  happening  of  a  event,  or  on  a  particular  act 
being  done ;  for  in  that  case  the  donee  takes  by  the  limitation  a 
certain  estate,  of  which  the  event  or  act  is  the  measure ;  and 
upon  the  happening  of  the  event,  or  the  doing  of  the  act,  a  new 
and  distinct  estate  accrues  to  a  different  individual.  K  a  testa- 
tor be  desirous  to  give  an  annuity  without  the  power  of  antici- 
pation, he  can  only  do  so  by  declaring  that  the  act  of  alienation 
shall  determine  the  interest  of  the  legatee,  and  create  a  new  in- 
terest in  another.  In  none  of  the  cases  bearing  upon  the  subject 
(and  they  are  very  numerous)  can  any  warrant  be  found  for  the 
proposition,  that  at  law  an  inalienable  estate  can  be  created 
without  any  gift  over.  There  is  no  gift  over  in  the  present  case, 
which  is  that  of  a  mere  naked  prohibition,  not  guarded  by  any 
clause  of  forfeiture. 

*In  this  court  it  has  been  held,  that  where  property  [*205] 
is  given  to  a  married  woman,  to  her  sole  and  separate 
use,  alienation  may  be  prohibited  in  respect  of  the  property  so 
settled,  without  annexing  any  limitation  over,  to  operate  by  way 
of  defeasance  of  the  first  estate ;  and  the  ground  on  which  that 
has  been  supported  by  Lord  Eldon  and  Lord  Thurlow,  appears 
to  be  clearly  consistent  with  itself  and  with  legal  principle,  but 
to  have  no  application  to  the  present  case. 

Baron  BXidfeme  being  one  person  in  law,  no  separate  estate 
could,  at  law,  be  enjoyed  by  the  wife  against  the  husband,  so  as 
not  to  be  liable  to  his  engagements  or  control.  Nor  was  it  till 
after  a  considerable  struggle  (as  appears  from  the  language  of 
Lord  Cowper,  in  Harvey  v.  narvey\{a)  that  courts  of  equity  ven- 
tured to  introduce  a  different  doctrine,  and  to  hold  that  personal 
chattels  might  be  so  given  to  a  married  woman  as  to  vest  in  her 

(a)  1  P.  Wms.  125. 
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alone,  to  the  entire  exclusion  of  her  husband.  That  doctrine, 
however,  has  now  been  long  established,  insomuch  that  it  has  in 
later  times  become  a  regular  mode  of  settling  property  on  2k  feme 
covert,  to  convey  it  by  such  a  form  of  words  as  shall  expressly 
exclude  the  marital  right,  and  place  her,  in  respect  of  that 
property,  exactly  in  the  condition  of  &/eme  sole.  ^ 

As  the  separate  estate  of  the  wife  was  thus  the  invention  of 
equity,  it  followed,  that  the  same  court  which  invented,  ntiight 
mould  and  modify  its  own  creation  in  whatever  manner  it 
thought  fit  It  is  by  force  of  the  donor's  intention,  to  which,  in 
the  case  of  Si.feme  covert  equity  gives  effect,  that,  contrary  to  the 
rule  of  law,  a  married  woman  is  permitted  to  hold  property  in 
this  peculiar  manner.  And  it  is  strictly  in  accordance 
[*208]  with  the  same  *principle  that  equity  allows  such  re- 
strictions to  be  imposed  on  the  separate  interest  thus 
given,  as,  by  qualifying  the  extent  of  her  dominion  over  it,  may, 
in  the  judgment  of  the  settlor  or  testator,  best  secure  to  the  ob- 
ject of  his  bounty  the  full  and  uncontrolled  enjoyment  of  the 
property  for  her  own  benefit.  It  was  upon  this  ground  that  a 
proviso  prohibiting  the  wife  from  aliening  her  separate  estate,  or 
a  clause  against  anticipation,  as  it  has  been  called,  was  first  in- 
troduced in  Miss  Watson's  settlement ;  upon  this  ground,  the 
validity  of  such  a  proviso  has  been  recognized  by  Lord  Thur- 
low,(a)  and  subsequently  upheld  by  Lord  Eldon,  in  Jones  v. 
IfarrisXh)  and  various  later  cases ;  and  it  is  now  perfectly  well 
established,  that,  with  respect  to  personal  estate  settled  to  the 
separate  use  of  a  married  woman,  a  clause  against  anticipation 
will  be  effectual  so  long  as  the  coverture  continues.  No  author- 
ity, however,  can  be  found  for  the  position,  that  tkjeme  sole  may 
he  tied  up  and  restricted  in  the  dominion  over  her  property,  any 
more  than  a  male,  who  Ls  clearly  incapable  of  being  so  restricted. 
The  operation  of  the  clause  against  anticipation,  where  there  is 
no  limitation  over,  rests  entirely  on  its  connection  with  the 
coverture,  and  on  its  being  applied  to  a  species  of  interest  which 

(a)  See  Pybus  v.  SmiOi,  3  Bra.  C.  C,  and  Parkes  v.  White,  11  Vea.  221. 
(6)  9  Vcs.  386, 
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is  itself  the  creature  of  equity.  The  present  is  not  a  case  where 
there  is  a  coverture,  but  a  possibility  only  of  coverture :  and  it 
would  be  going  further  than  the  authorities  warrant,  and  be 
violating  legal  principle,  to  give  effect  to  an  intention  of  creating 
an  inalienable  estate  in  a  chattel  interest  conveyed  to  the  sepa- 
rate use  of  z^feme  sole  (which  estate,  till  her  marriage,  or  after 
the  husband's  decease,  she  might  otherwise  deal  with  at 
discretion),  simply  *because  at  some  after  period  she  [*207] 
might  possibly  contract  a  marriage. 

It  was  said  that  the  woman  might  have  the  property  at  her 
own  disposal  till  she  married,  and  that  when  that  event  hap- 
pened, a  sort  of  postponed  fetter  might  attach,  a  fetter  which 
would  fall  off  upon  her  husband's  death,  and  be  again  imposed 
should  she  enter  into  a  second  marriage.  That  would  be  a 
strange  and  anomalous  species  of  estate ;  nor  is  it  very  easy  to 
conceive  by  what  process  or  contrivance  it  could  be  effectually 
created,  unless  perhaps  by  annexing  to  the  gift  a  limitation  over 
to  trustees,  to  preserve  it  for  the  woman  during  the  successive 
covertures.  But  it  is  unnecessary  to  consider  that  question,  as 
no  such  contrivance  has  been  resorted  to  in  this  case.  Here  the 
bequest  is  merely  coupled  with  a  naked  prohibition  against  alien- 
ation by  the  legatee.  The  decision  in  Barton  v.  Briscoe,  where 
there  had  been  a  coverture,  which  was  determined,  proceeds 
strictly  upon  the  principle  adverted  to ;  and  upon  the  authority 
of  that  case,  as  well  as  the  general  principle  and  reason  of  the 
thing,  I  have  no  hesitation  in  stating  that  my  opinion  differs 
from  that  of  the  Master  of  the  Rolls ;  and  I  must  therefore  hold 
that  the  plaintiff  takes,  at  her  election,  an  absolute  interest  either 
in  the  one  third  share  of  the  testator's  residuary  estate,  or  in  the 
annuity  to  be  purchased  with  that  share. 


On  a  subsequent  day  his  Lordship  decided  ,that,  in  conformity 
with  Jenour  v.  Jenour^ioi)  the  costs  of  the  suit  should  be  borne 


(a)  10  Vea.  5€2. 


208  CASES  IN  CHAKCERY. 

Jones  V.  Salter, 

bj  the  plaintifTs  share,  as  that  formed  a  distinct  fund,  clearly 
severed  from  the  bulk  of  the  residue/ 


[*208]  *J0KES  V.  SALTER,(a) 

KoLLfi.— 1815 :  25th  May. 

Bequest  of  dividends  of  stock  to  a  feme  covert  for  Kfe,  not  to  be  sabject  to  the  debtee 
or  control  of  her  then  present  or  any  other  husband,  and  without  power  to  cfaaige 
or  anticipate  the  growing  payments  hereof;  Held,  that  the  legatee,  on  beconung 
discovert,  might  validly  dispose  of  her  entire  life  interest 

Mary  Baker,  by  her  will  dated  14th  of  January,  1802,  gave 
to  the  defendant,  her  executor,  2,000?.  4  per  cents.,  in  trust,  as  to 
1,000?.,  to  permit  the  plaintiff,  Joshua  Jones  (since  deceased),  to 
receive  the  dividends  for  his .  life,  and  after  his  decease,  in  case 
the  plaintiff,  Ann  Jones  his  wife,  should  survive  "him,  in  trust 
that  she  should  receive  the  dividends  for  her  separate  use  for  her 
life ;  and  as  to  the  other  1,000?.,  upon  trust  to  pay  to  or  author- 
ize the  plaintiff,  Ann  Jones,  to  receive  the  dividends  thereof  for 
her  life,  for  her  separate  use ;  "  and  that  the  same,  as  well  as  the 
interest  dividends,  and  produce  of  the  said  1,000?.  4  per  cent, 
bank  annuities,  so  bequeathed  in  the  event  of  her  surviving  the 
said  Joshua  Jones  her  husband,  should  not  be  subject  to  the 
debts,  dues  or  demands,  and  be  free  from  the  control  or  interfer- 
ence of  the  said  Joshua  Jones,  or  of  any  other  husband  or  hus- 
bands with  whom  she  might  at  any  time  thereafter  intermarry, 
and  without  any  power  to  charge,  incumber,  anticipate,  or  assign 
the  growing  payments  thereof."  And  the  testatrix  directed  that 
the  receipts  of  the  plaintiff,  Ann  Jones,  alone  for  the  dividends 
should  be  a  sufficient  discharge :  and  after  her  death,  in  case  the 
said  Joshua  Jones  should  survive  her,  upon  trust  to  permit  him 

(a)  The  reporter  is  indebted  to  the  kindness  of  Mr.  Treslove  fbr  the  note  of  this 
case,  in  which  the  point  principally  considered  in  Woodmegton  v.  Waiker,  ante,  p.  197, 
was  determined  in  the  same  way  by  Sir  W.  Grant 
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to  leoeive  tke  dividends  for  his  life,  and  after  the  death 
of  the  plaintiffs,  Joshua  Jones  and  Ann  Jones,  *upon    [*209] 
trust  to  divide  the  said  sums  of  1,000Z.  and  l,000t  4  per 
cent  bank  annuities  among  their  four  sons. 

After  the  death  of  Joshua  Jones,  the  husband,  this  petition 
was  presented  by  the  plaintiff  Ann  Jones,  and  the  eldest  son, 
-who  had  attained  twenty-one,  stating  that  it  would  be  of  great 
benefit  to  the  son  to  receive  his  fourth  part  of  ihe  2,000/.  bank 
annuities,  and  that  his  mother,  the  petitioner  Ann  Jones,  was  de- 
sirous of  assisting  him  by  giving  up  her  life  interest  in  the  fourth 
part,  and  therefore  praying  a  transfer  of  one  fourth  part  of  the 
said  bank  annuities;  and  Sir  William  Grant,  then  Master  of  the 
Bolls,  after  some  consideration,  made  an  order  accordingly. 

Some  time  afterwards  a  mmilar  petition  was  presented  by  the 
mother  and  the  second  son,  on  his  attaining  twenty-one,  for  the 
like  purpose,  when  a  similar  order  was  again  obtained  from  the 
same  Judge. 

Mr.  Treshve  for  the  petitioners. 


*Brown  v.  Pocock.  £*210] 

1833:  23d  and  Slst  Kay. 

A  clause  against  anticipation,  annexed  to  a  life  interest  in  a  trust  fund  bequeathed 
to  a  female  io&nt,  does  not  prevent  her,  after  she  comes  of  age  and  before  mar- 
riagei,  from  effcctoallj  asagning  her  vehole  interest  in  the  legacy. 

Anne  Pocock  bequeathed  to  the  defendants  the  sum  of  6,000?., 
upon  trust  to  invest  the  money  and  stand  possessed  of  the  trust 
funds,  and  the  interest  and  dividends,  and  apply  one  third  of 
such  interest,  or  a  competent  part  thereof  in  the  maintenance 
and  support  of  each  of  the  three  in&nt  daughters  of  James  K 
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Brown,  and  to  accmnulate  tlie  residue  until  the  infants  should 
respectively  attain  the  age  of  twenty-one,  when  the  whole  of  the 
interest  was  directed  to  be  paid  to  them  for  their  respective  lives 
in  equal  shares;  and  in  case  any  of  them  should  marry,  one 
equal  third  part  of  the  trust  funds  was  directed  to  be  held  in 
trust  for  the  sole,  separate  and  particular  use  of  the  daughter  so 
marrying  during  her  life,  and  the  dividends  and  interest  thereof 
to  be  paid  to  her  accordingly,  but  not  by  way  of  anticipation, 
for  her  separate  use ;  and  after  the  decease  of  such  daughter,  her 
share  of  the  trust  funds  was  given  to  her  children  in  manner 
therein  mentioned ;  with  benefit  of  survivorship  among  the  other 
daughters,  in  case  of  the  death  of  any  of  them,  without  having 
children  who  should  live  to  obtain  a  vested  interest  in  their 
mother's  share. 

The  testatrix  died  in  1817 ;  and  a  suit  having  been  instituted 
for  the  administration  of  the  estate,  the  legacy  to  the  daughters 
of  J.  E.  Brown  was  paid  into  court.  Ann  Elizabeth  Brown,  the 
eldest  of  those  daughters,  attained  the  age  of  twenty-one  on  the 
9th  of  April,  1832 ;  and  in  the  month  of  June,  following,  she, 
in  consideration  of  400t,  advanced  to  her  by  John  HovU  for  the 

purchase  of  a  redeemable  annuity  of  40i.  10*.,  assigned 
[*211]    to  Hovil  *all  the  interest  which  she  took  under  the  wUl 

of  Anne  Pocock,  upon  trust  to  secure  the  due  payment 
of  the  annuity.  In  the  month  of  October,  in  the  same  year, 
Ann  E.  Brown  intermarried  with  Samuel  Andrews ;  and  Hovil 
shortly  afterwards  presented  a  petition  at  the  EoUs,  praying  that 
the  amount  of  his  annuity  might  be  ordered  to  be  paid  to  him 
out  of  Mrs.  Andrews'  share  of  the  trust  fund.  The  Master  of 
the  EoUs  declined  to  make  any  order  upon  that  petition ;  and 
HovU  thereupon  appealed  to  the  Lord  Chancellor. 


Sir  jK  Sugden,  for  the  petitioner. 


The  decision  of  this  question  must  be  governed  by  the  judg- 
ment in  Woodmeston  v.  WalJcer,  (a)  where  the  principle  on  which 

(a)  Ank.  p,  191. 
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restrictions  imposed  upon  property  taken  by  a  feme  covert  are 
upheld  in  equity,  was  very  fully  considered,  and  were  in  strict 
accordance  with  that  principle,  and  with  the  previous  cases,  your 
Lordship  held  it  to  be  clear,  that  unless  she  be  covert  at  the  time 
when  the  interest  vests,  and  the  coverture  be  continuing  down  to 
the  moment  when  the  alienation  is  attempted,  a  female  of  full  age 
stands  precisely  on  the  same  footing  with  a  male,  and  equally 
mth  him  may  exercise  all  the  rights  of  ownership,  notwithstand- 
ing a  clause  against  anticipation.  The  assignment  to  the  petitioner 
was  executed  by  Mrs,  Andrews  after  she  came  of  age  and  before 
her  marriage ;  and  it  will  not  be  seriously  contended,  that  her 
subsequent  coverture  could  nullify  an  act  originally  valid.  Even 
if  the  assignment  had  been  made  posterior  to  the  marriage,  Nevh 
ion  V.  Reidip)  is  an  authority  to  show  that  that  circumstance  could 
not  give  force  to  a  restriction  which  was  nugatory  and  inept  in 
its  creation.  In  such  a  case  the  only  mode  of  effectually 
♦preventing  alienation  is  by  a  clause  of  forfeiture  and  [*212] 
a  gift  over, 

Mr.  Pepys  and  Mr.  Cooper^  for  Mr.  and  Mrs.  Andrews. 

In  WoodmeaUm  v.  Walker ^  the  legatee  was  of  full  age  and  was 
.  a  widow,  as  well  at  the  time  when  the  bequest  took  effect,  as 
when  she  asserted  her  claim  to  the  entire  fund ;  whereas  at  the 
death  of  this  testatrix,  when  her  interest  in  the  legacy  vested, 
Mrs.  Andrews  was  an  in&nt,  and  she  is  now  a  married  woman. 
^  Newton  v.  Reid  does  not  appear  to  have  been  much  argued,  and 
although  that  case  was  decided  some  time  ago,  it  has  only  very 
recently  been  reported,  so  that  it  cannot  yet  be  said  to  have  re- 
ceived the  sanction  of  the  profession. 


1833  :  ifoy,  ZlsU — ^The  Lord  Chancellor  : — ^The  point 
upon  which  this  case  turns,  is  the  effect  of  a  clause  of  antici- 
pation in  a  will.  The  bequest  was  in  trust  for  the  infant 
daughters  of  J.  E.  Brown ;  a  suiD&cient  sum  for  their  educa- 

(a)4Sim.UL 
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tion  and  maintenance  to  be  paid  out  of  the  interest  till  they 
reached  twenty-one  respectively;  and  the  whole  interest  of 
each  share  to  be  paid  to  each  daughter  for  her  life  as  she 
reached  twenty-one,  and  in  case  of  marriage  then  to  her 
sole  and  separate  use,  but  not  by  way  of  anticipation.  One  of 
the  daughters  attained  the  age  of  twenty-one  in  April,  1882,  and 
in  June,  1882,  executed  an  assignment  of  her  share  of  the  inter- 
est to  the  petitioner,  to  secure  the  payment  of  a  redeemable  annuity 
of  40/.  lOs,  granted  by  her  to  him,  in  oonsideraticm  of  a  sum  of 
400i.,  money  lent  to  her.  In  October  she  married ;  and  her  hus- 
band and  she  now  join  in  opposing  the  application  made  by  the 

grantee  of  this  annuity  to  have  the  interest  paid  under 
[^213]     the  assignment,  *or,  out  of  the  interest,  the  annuity,  as 

it  becomes  due,  and  they  oppose  the  application  on  the 
ground  of  the  prohibition  to  anticipate.  The  Master  of  the  Bolls 
appears  to  have  regarded  the  matter  in  this  light,  for  he  refused 
to  make  an  order  on  the  petition.  I  cannot  agree  with  his  Honor. 
I  consider  the  prohibition  quite  ineffectual  to  tie  up  the  ftind. 
There  is  no  gift  over ;  and  the  legatee  was  not  a  feme  covert:  she 
was  not  indeed  a  feme  covert^  either  at  the  date  of  the  will,  or  at 
the  death  of  the  testatrix,  or  at  ^e  date  of  the  assignment.  In 
order  to  support  the  view  taken  below,  we  must  over  rule  all 
the  cases,  particularly  Barton  v.  Briscoe^a)  at  the  BoUs,  Wood- 
meston  v.  Walker  in  this  court,  and  Newton  v.  Beidip)  before  the 
Vice-Chancellor. 

An  attempt  is  made  to  distinguish  this  case  from  these,  but 
there  is  not  even  a  probable  argument  for  the  distinction.  La 
principle  none  of  them  differ,  and  one  of  them,  Newton  v.  Beidf 
would  be  the  same  to  the  letter,  except  that  it  is  a  stronger 
decision  than  the  one  I  am  about  to  make.  The  fund  was  there 
directed  to  be  invested  in  purchasing  an  annuity  for  an  imnoiar- 
lied  daughter,  to  her  sole  and  separate  use,  in  case  she  marriedi 
"  but  that  she  should  not  be  at  liberty  in  any  way  whatever  to 
sell,  assign,  or  in  any  way  dispose  of  the  annuity,  or  if  she  did  so, 

(a)  Jacob,  603.  (6)  4  Sim.  141. 
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such  sale  to  be  void  and  of  no  eflfect ;  the  testator's  intention 
being,  if  any  accident  in  life  should  unfortunately  happen  to  her 
that  she  should  be  kept  from  want."  She  married;  and  then, 
jointly  with  her  husband,  assigned  the  fund,  electing  to  take  it 
and  not  the  annuity;  and  it  was  assigned  for  money  advanced  to 
the  husband.  The  court  held  the  restraint  uppn  anticipation 
void,  there  being  no  gift  over.  The  particulars  in 
which  that  case  diflfers  from  the  present  make  *it  much  [*214] 
stronger ;  for  the  prohibition  is  more  particular  and  clab- 
borate ;  and  the  assignment  was  not  made,  as  here,  while  the 
legatee  was  a  feme  sole;  and  though  the  sum  in  question  was 
considerable,  the  decision,  Avhich  was  in  1830,  has  been  ac- 
quiesced in. 

Having  gone  at  large  into  the  principles  on  which  questions 
of  this  kind  turn,  in  Woodmeston  v.  Walker^  I  should  not  now 
have  entered  upon  the  further  discusion  of  the  cases,  had  it  not 
been  contended  that  there  the  legatee  was  not  married,  whereas 
she  is,  in  the  present  case.  Upon  the  principle  this  can  make  no 
difference,  the  assignment  having  here  been  made  when  she  was 
sole.    But  in  Newton  v.  JReid^  this  difference  did  not  exist. 


Page  v.  Broom. 


1830:  December. 

This  case  (upon  which  the  argument  and  judgment  in  the 
court  below  are  reported  in  4  Russell,  p.  6),  was  brought  by 
appeal  before  the  Lord  Chancellor,  who,  after  hearing  the  question 
elaborately  argued,  affirmed  the  decision  pronounced  by  the 
Master  of  the  Rolls. 
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*Salway  V.  Salway.    -  [*215] 

1831:  9th  February. 

A  reoeiver  appuinted  by  the  court  is  answerable  for  the  loss  of  moneys  consequent 
on  the  failure  of  a  banker  with  whom  they  have  been  deposited  for  security,  if  the 
deposit  be  made  in  such  a  way  that  the  receiver  parts  with  the  absolute  control 
oyer  the  fund. 

A  receiver  paid  into  a  banking  house  the  sums  he  received,  to  the  joint  account  of 
his  sureties,  under  an  arrangement  with  them,  that  all  drafts  upon  the  ^ms  so 
paid  in,  should  be  written  by  one  of  the  sureties,  and  signed  by  himselt  Tho 
bankers  having  subsequently  fsdlcd,  it  was  hold  (reversing  the  judgment  of  the 
Master  of  the  Rolls),  that  the  receiver  was  liable  for  the  loss. 

The  facts  out  of  which  the  question  arose  are  stated  in  Mr. 
Bnsseirs  report  of  the  case  on  the  hearing  at  the  IlolIs.(a) 

The  executors  of  Mr.  Salway  presented  a  petition  of  appeal 
from  the  decision  of  his  Honor  the  Master  of  the  Rolls. 

A  preliminary  objection  was  taken  on  behalf  of  the  sureties, 
that  as  against  them  the  court  had  no  jurisdiction ;  but  the  Lord 
Chancellor  was  of  opinion,  that  inasmuch  as  the  ob- 
jection had  not  been  urged  in  *the  court  below,  it  was    [*216] 
not  competent  for  the  sureties  to  insist  upon  it  now ; 

(a)  4  Buss.  60. 
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their  submission  to  the  jurisdiction  at  the  Rolls  having  bound 
them  to  all  intents,  and  including  a  submission  to  the  appellate 
jurisdiction  as  an  incident  thereto. 

Sir  E.  Sugden  and  Mr.  Walcefield^  for  the  appeal 

Mr.  Rose  and  Mr.  Kindersley^  for  the  receiver. 

Mr.  Lofius  Lowndes^  for  the  sureties. 

The  following  cases  were  cited :  Knight  v.  Lord  Plymouthy{d) 
Fletcher  v.  Dodd^(h)  Wren  v.  Ktrion^{c)  Massey  v.  Banner^(d)  Ex 
parte  Belcliier,{e) 

The  Lord  CnAXCELLOR : — ^Thc  case  is  shortlj'-  this.  White 
was  appointed  a  receiver  in  this  court,  and  in  order  to  prevail 
upon  Adams  and  Burl  ton  (who  were  not  in  partnership  together) 
to  become  his  sureties,  he  entered  into  an  arrangement  \vith 
them,  by  which  it  was  agreed  that  the  rents,  when  received, 
should  be  paid  over  to  a  person  of  the  name  of  Anderson  (who 
was  a  partner  of  the  surety  Adams),  and  be  deposited  by  him  at 
the  banker's  in  the  joint  names  of  the  sureties,  and  that  all  drafts 
upon  the  moneys  so  deposited  should  be  written  by  Anderson; 
and  signed  by  the  receiver  White. 

The  bank  of  Prodgers  &  Co.,  into  which  the  money  was  so 
first  paid,  failed,  and  a  considerable  sum  was  thereby 
p217]  lost  to  the  estate.  The  funds  of  the  estate  were  *then 
transferred  to  another  bank,  that  of  Coleman  &  Morris, 
with  regard  to  which  a  similar  arrangement  was  adopted  as  to 
the  payment  of  money  and  the  drawing  of  sums  out.  The  divi- 
dends received  from  the  commission  were  deposited  in  that 
second  bank,  and  all  the  new  receipts  under  the  receivership 
were  paid  to  Coleman  k  Morris,  in  the  same  manner  in  which 

(fl)  3  Atk.  480;  1  Dick.  120.  {d)  4  Madd.  413,  and  1  J.  4  W.  241, 

ip)  1  Ves.  jun.  85.  on  appeal. 

(tf)  11  Vea  jun.  377.  (e)  Amb.  218. 


CASES  IN  CHANCERY.  217 

they  had  been  formerly  paid  into  the  banking  house  of  Prodgera 
&  Co.,  before  its  failure.  Coleman  &  Morris  subsequently  failed 
also ;  and  the  question  is,  whether  0t  not  the  receiver  himself, 
and  in  default  of  him,  his  sureties,  should  be  made  liable  for  the 
amount  of  the  sum  deposited  \rith  the  bankers,  or  for  the  bal- 
ance which  the  estate  had  lost  by  the  double  failure  of  the 
bankers, 

A  good  deal  of  argument  has  been  raised,  touching  the  con- 
duct of  the  receiver  in  respect  of  the  balances  kept  in  his  hands, 
and  the  length  of  time  during  which  he  Sllowed  them  to  remain 
there,  and  on  the  slowness  -with  which  he  paid  them  into  court ; 
and  it  does  appear,  certainly,  that  though  he  may  have  rendered 
a  yearly  account,  he  nevertheless  drew  from  the  estate  very  con- 
siderable sums  over  and  above  the  necessary  outlay,  which  never 
much  exceeded  800?.  or  900?.  a  year,,^nd  he  appears  to  have 
sometimes  received  other  moneys  without  putting  them  in, 
although,  at  the  time  when  the  payments  began,  he  had  a  suffi- 
cient balance  in  his  hands  to  answer  necessary  charges.  It  is 
not  to  be  said  that  a  receiver,  by  merely  complying  with  the 
exigency  of  the  orders  requiring  him  to  account  once  a  year,  is 
thereby  to  be,  of  course,  exonerated  from  responsibility ;  for  that 
period  is  directed  as  the  minimum  of  frequency  in  passing  his 
accounts  with  the  court.  It  is  needless,  however,  to 
enter  further  into  this  topic,  *because  the  grounds  upon  [*218] 
which  my  judgment  proceeds  are  independent  of  that 
consideration. 

After  looking  minutely  into  the  circumstances  and  into  the 
cases,  I  cannot  conscientiously  arrive  at  the  conclusion  to  which 
the  Master  of  the  Rolls  came,  and  I  cannot  help  suspecting, 
though  I  am  told  that  the  point  was  pressed  upon  his  Honor, 
that  the  consideration  to  which  I  am  about  to  advert  was  never 
fully  presented  to  his  mind ;  the  more  so,  as  I  find  no  trace  of 
it  in  his  judgment,  and  as  it  is  extremely  material,  in  my  view, 
essential,  to  the  right  decision  of  the  question.  It  is  admitted 
on  all  hands,  that  if  a  receiver  puts  a  fund  out  of  his  own  con- 
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This  case,  under  the  title  of  White  v.  Bough^  having  been 
csarried  by  appeal  to  the  House  of  Lords,  the  judgment  of  the 
Lord  Chancellor  was  affirmed  without  costs,  in  the  month  of 
July,  1835. 


[*221]  *Amphlett  v.  Parke. 

1831 :  January,  1 1th  Febniarf. 

A  testatrix  gave  her  real  estates  upon  trust  to  be  sold,  and  directed  the  monejB  to 
arise  from  such  sale  to  be  considered  and  taken  as  part  of  her  personal  estate; 
she  then  willed,  that  out  of  the  moneys  to  arise  from  such  sale^  and  out  of  all 
other  her  personal  estate,  certain  pecuniaiy  legacies  should  be  paid;  and  be- 
queathed all  the  residue  of  her  personal  estate,  and  of  the  moneys  arising  from  the 
sale  of  her  real  estate,  upon  trust  for  two  persona  and  their  children.  Some  of  the 
pecuniary  legatees  having  died  in  the  testatrix's  lifetime ;  it  was  held  (reverang 
the  decision  of  the  court  below),  that  the  conversion  of  the  real  estate  into  per- 
sonal, directed  by  the  will,  Was  not  absolute,  but  partial  only,  for  the  purpose  of 
making  good  the  pecuniary  legacies,  and  that  such  of  those  legacies  as  had  lapsed, 
in  so  far  as  they  were  payable  out  of  the  produce  of  real  estate,  had  lapsed  for  the 
benefit  of  the  heir  at  law. 

Martha  Clay  by  her  will,  executed  and  attested  so  as  to 
pass  freehold  estates,  disposed  of  her  property  as  follows:  "I 
give  and  devise  all  my  freehold  and  copyhold  estates,  in  the 
county  of  Essex,  unto  and  to  the  use  of  Nicholas  Martyn,  Esq., 
and  Rawson  Parke,  Esq.,  their  heirs  and  assigns,  upon  trust  to 
sell  the  same  either  by  public  auction  or  private  contract ;  and  I 
will  and  direct  that  the  moneys  to  arise  from  such  sale  be  con- 
sidered and  taken  to  be  part  of  my  personal  estate."  After 
directing  that  the  receipts  of  her  trustees  should  be  sufficient  dis- 
charges to  purchasers,  the  testatrix  prooeeded  as  follows :  "  And 
I  do  hereby  will  and  direct,  that  out  of  the  moneys  to  arise  from 
such  sale,  and  out  of  all  other  my  personal  estate,  the  several 
legacies  hereinafter  mentioned  be  paid  and  satisfied  (that  is  to 
say):"  &c.  The  testatrix  then  gave  a  number  of  pecuniary  lega- 
cies to  different  persons  by  name ;  and  among  the  rest,  one  of 
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10007.  to  Elizabeth  Parke,  and  another  of  the  like  amount  to 
Lydia  Amphlett  She  then  continued  in  these  words :  "  And 
all  the  residue  of  my  personal  estate,  and  of  the  moneys  arising 
from  the  sale  of  my  real  estates,  I  give  and  bequeath  to  the  before- 
named  Nicholas  "Martyn,  his  executors,  administrators,  and 
assigns,  upon  trust  to  pay  the  interest  thereof  to  the  before-named 
Elizabeth  Parke  for  her  life,  for  her  separate  use,  and  after  her 
death,  upon  trust  to  pay  and  divide  the  capital  to,  be- 
tween *and  amongst  all  and  every  the  child  and  child-  [*222] 
Ten  of  the  said  Elizabeth  Parke,  bom  and  to  be  bom, 
equally  share  and  share  alike ;  the  respective  shares  of  the  sons 
to  be  paid  at  twenty-one,  and  of  the  daughters  at  twenty-one,  oi 
marriage,  which  shall  first  happen,  with  benefit  of  survivorship 
between  them,  in  the  event  of  the  death  of  one  or  more  of  them 
before  such  age  or  time  as  aforesaid,  not  only  as  to  their  respect- 
ive original  shares,  but  likewise  as  to  all  such  share  or  shares  as 
Aall  accrue  to  them  respectively  by  survivorship ;  and  if  there 
shall  be  but  one  such  child,  then  to  such  only  child  at  such  age  or 
time  as  aforesaid:  but  in  case  there  shall  not  be  any  child  who, 
being  a  son,  shall  live  to  attain  the  age  of  twenty -one,  or  being  a 
daughter,  shall  live  to  attain  the  age  of  twenty -one,  or  marry, 
then  upon  tmst  to  pay  the  interest  thereof  to  the  before-named 
Lydia  Amphlett  for  her  life,  for  her  separate  use,  and  after  her 
death,  upon  trust  for  all  and  every  her  child  and  children  bora 
and  to  be  born,  in  such  manner  and  with  such  benefit  of  survi- 
vorship as  I  have  hereinbefore  directed  concerning  the  child  and 
children  of  the  said  Elizabeth  Parke ;  and  in  case  neither  the 
said  Elizabeth  Parke  or  the  said  Lydia  Amphlett  shall  have  any 
child  who  shall  live  to  attain  such  age  or  time  as  aforesaid,  then 
upon  trust,  as  to  one  moiety,  for  the  executors  or  administrators 
of  the  said  Elizabeth  Parke,  and  as  to  the  other  moiety,  to  the 
executors  or  administrators  of  the  said  Lydia  Amphlett.  And 
I  appoint  the  said  Nicholaa  Martyn  and  Eawson  Parke  execu- 
tors." 

The  value  of  the  legacies  greatly  exceeded  the  amount  of  the 
personal  estate ;  and  several  of  the  legatees  having  died  in  the 
VOL.  U.  13 
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lifetime  of  the  testatrix,  the  question  in  the  cause  was,  whether 
the  words  of  the  will  operated  as  an  absolute  conversion  of  the 
real  estate  into  personalty,  so  that  legacies  given  out  of  the  pro- 
duce of  that  estate,  and  having  lapsed,  fell  into  the  resi' 
[*223]  due,  for  the  benefit  of  the  *residuaTy  legatees,  or  whe- 
ther the  conversion  was  partial  only,  so  that  those  lega- 
cies reverted  to  the  heir.  • 

The  decree  of  the  Vice-Chancellor,  Sir  John  Leach,  declared 
that  the  legacies  which  lapsed  by  the  death  of  the  legatees  in  the 
lifetime  of  the  testatrix,  sunk  into  and  formed  part  of  the  per- 
sonal estate,  and  that  her- heir  at  law  was  not  entitled  to  any  part 
ihereof.(a) 

His  Honor,  having  afterwards  heard  a  second  argument  ou 
the  minutes  at  the  Rolls,  adhered  to  the  judgment  he  originally 
pronounced  in  favor  of  the  residuary  legatees  ;(6)  and  the  heir 
at  law  appealed  from  his  decision. 

The  question  was  again  elaborately  argued  on  the  appeal  by 
Sir  E.  Sugden  and  Mr.  Rolfe^  for  the  heir  at  law,  and  by  the  So- 
UcUor- General  and  Mr,  Boleler,  for  the  residuary  legatees.  The 
cases  relied  upon  in  the  arguments  are  all  referred  to  in  the  Lord 
Chancellor's  judgment. 


February,  lliJi, — ^The  Loud  Chancellor: — This  case  was 
argued  before  me  at  great  length ;  a  circumstance  which  I  am 
far  from  .regretting,  because  it  involves  a  question  of  very  great 
importance  in  point  of  law,  with  reference  to  the  rights  of  the 
heir  at  law  as  contrasted  with  those  of  residuary  legatees,  and 
Avith  reference  to  a  series  of  decisions,  apparently  broken  in  upon 
by  one  or  two  cases,  which  in  the  cburt  below  have  been  made 
the  foundation  of  the  judgment  now  under  appeal. 
Upon  looking  at  the  judgment  of  the  *Master  of  the     [*224] 

(a)  1  Sim.  216.  {h)  4  Kosb.  75. 
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Rolls,  I  find  that  his  Honor  felt  considerable  reluctance  in 
deciding  against  the  heir ;  and  there  is  every  reason  to  believe 
that,  if  he  had  closely  examined  the  cases  by  which  he  held  him- 
self bound — ^those  of  Malhlar  v.  MdllaJbar,{a)  and  Durour  v. 
Molteux,{b)  which  I  have  had  an  opportunity  of  consulting — the 
one  in  Mr.  Coxe's  valuable  MSS.  in  Lincoln's  Inn  Library,  the 
other  in  the  original  manuscript  of  Lord  Hardwicke  himself, 
from  the  collection  at  Wimpole — ^he  would  have  found  the 
doubts  confirmed  which  have  been  entertained  by  the  profession 
reg)ecting  the  accuracy  of  those  cases  as  reported  in  the  books ; 
and  I  feel  persuaded,  that  if  his  Honor  had  been  possessed  of  the 
same  materials,  he  would  have  come  to  the  same  conclusion  at 
which  I  have  arrived,  and  which,  from  the  course  of  his  observa- 
tions, his  Honor  appears  desirous  to  have  reached.  I  have  en- 
deavored to  satisfy  myself  that  we  are  not  bound  by  those  cases, 
when  they  are  rightly  considered  and  understood;  and  those 
cases  alone  prevented  his  Honor  from  coming  to  that  conclusion. 

This  is  a  question  arising  upon  a  competition,  as  it  were,  be- 
tween the  heir  at  law  and  the  residuary  legatee,  with  respect  to 
certain  lapsed  legacies.  There  is,  first,  a  devise  of  all  the  real 
and  personal  estate  to  be  sold ;  and  all  the  moneys  arising  from 
such  sale  are.  to  be  considered  and  taken  as  part  of  the  personal 
estate.  These,  generally  speaking,  are  strong  words.  Ite  tes- 
tatrix then  goes  on :  "  And  I  do  hereby  will  and  direct,  that  out 
of  the  moneys  to  arise  from  such  sale,  an(>  out  of  all  other  my 
personal  estate,  the  several  legacies  hereinafter  mentioned  shall 
be  paid : "  again  considering  the  produce  of  the  sale 
and  the  personal  estate  to  be  confounded  *in  one  com-  [*225] 
mon  mass  of  personalty.  After  the  general  clauses  of 
devise  in  trust  for  the  payment  of  the  legacies,  we  come  to  what 
must  be  considered,  in  a  question  like  the  present,  to  be  the 
operative  part  of  the  will ;  and  this,  as  it  is  that  on  which  the 
residuary  legatee  rests  his  claim,  requires  to  be  accurately  weighed 
and  sifted ;  for  it  signifies  little  what  a  testator  may  have  said  in 

(a)  Oft.  T.  T.  78.  (b)  1  Ves.  Sen.  320. 
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the  introductory  clauses,  if  he  does  not  clearly  maintain  the  same 
view  when  he  comes  to  that  part  of  the  will  which  relates  to 
the  residue ;  that  being,  in  effect,  the  title  deed  under  which 
alone  the  residuary  legatee  takes,  if  he  can  take  at  all.  And  see 
how  important  the  frame  of  this  clause  is,  and  how  remarkably 
the  testatrix  has  here  varied  her  language :  "  And  all  the  residue 
of  my  personal  estate  " — not  stopping  there,  for  if  she  had,  it 
might  have  been  contended  that  she  meant  to  include  under  the 
phrase  the  moneys  to  be  produced  by  the  sales,  the  fruits  of  which 
she  had  said  were  to  be  so  considered  and  taken,  but — "  All  the 
residue  of  my  personal  estate,  and  of  the  moneys  arising  froia 
the  sale  of  my  real  estates."  Now,  moneys  arising  from  the  sale 
of  real  estates  are  here  spoken  of  as  something  not  identical,  but 
rather  put  in  contrast  with  the  residue  of  the  personal  estate ;  a 
most  material  circumstance,  which  pressed  much  upon  his  Honor, 
and  one  which,  but  for  the  authorities  of  Mallabar  v.  Mallahcn-j 
and  Durour  v.  JHotteux,  would  evidently  have  led  him  to  decide 
in  favor  of  the  heir. 

Before  going  further,  I  have  to  observe,  with  reference  to  the 
strong  words,  directing  the  sale  and  conversion  of  the  lands  into 
money,  and  the  produce  to  be  considered  as  part  of  the  personal 
estate,  that  to  be  sure  it  is  to  be  so  considered ;  and  in  the  sense 
which  I  give  to  the  whole  will,  that  produce  is  so  considered ; 
not,  however,  absolutely,  not  to  all  intents  and  purposes, 
[*226]  but,  as  it  wer^  *  secundum  quid^  relatively  only,  and  sev- 
erally, according  to  the  subject  matter ;  part  of  it  to  go 
in  exoneration  of  the  incumbrances  on  the  real  estate,  part  in 
payment  of  the  debts  and  legacies,  and  the  remaining  part  to 
inure  by  way  of  resulting  trust,  for  the  heir,  as  I  think  I  shall 
show  the  rule  of  law  to  be,  unless  where  the  realty,  or  any  part 
of  it,  has  been  clearly  and  completely  taken  from  him. 

When  I  say  that  the  mere  circumstance  of  directing  that  the 
pjx)duce  of  the  sale  shall  be  deemed  personal  estate,  is  not  of 
itself  sufficient  to  divest  the  heir,  I  am  not  without  the  authority 
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of  decided  cases.  In  the  Countess  of  Bristol  v.  Hungerfordyia) 
there  was  a  devise  of  real  estate  to  executors,  to  be  sold  for  pay- 
ment of  debts,  the  surplus,  if  any,  to  be  deemed  personal  estate, 
— ^the  very  words  here.  Nevertheless,  the  Lord  Keeper,  on  gen- 
eral principles,  decreed  the  surplus  to  be  a  trust  for  the  heira  at 
law;  and  the  decision  was  affirmed  in  the  House  of  Lords.  It 
is  true  the  appeal  was  rather  as  to  another  part  of  the  case;  but 
the  circumstance  of  the  appeal  gives  some  security  for  the  cor- 
rectness of  Mr.  Vernon's  report  on  this  point,  although  his  gen- 
eral accuracy  as  a  reporter  is  not  always  to  be  relied  on.(6) 

These  words,  then,  are  not  sufficient  to  exclude  the  general 
rule  of  law ;  and  the  question,  therefore,  comes  to  be,  whether 
there  is  or  is  not  a  complete  disposition,  an  entire  conversion,  out 
and  out,  of  the  whole  into  personal  estate,  to  all  intents  and  pu]> 
poses,  or  only  so  far  forth  as  may  be  necessary  to 
satisfy  the  purposes  of  the  *bequestB  in  the  will.  [*227] 
That  is  the  single  question.  The  rule  is  exceedingly 
well  stated  in  a  very  learned  and  useful  note  to  the  report  of 
Cruse  V.  Barhy,{c)  In  that  note  Mr.  Cox  extracts  the  sound 
principle  to  be  collected  from  all  the  cases,  namely,  that  where 
the  testator  gives  to  the  produce  of  real  estate  the  quality  of  per^ 
sonalty,  to  all  intents,  and  that  clearly  appears  from  the  whole 
will,  the  residuary  as  well  as  the  introductory  clauses,  there  the 
residuary  legatee  shall  take ;  but  that,  if  he  has  not  so  done,  if 
he  has  only  directed  the  conversion  for  the  particular  purposes 
mentioned  in  the  will,  then,  although  the  residue  is  specifically 
bequeathed,  the  rule  is  otherwise.  The  residuary  legatee,  by  force 
of  the  term,  is  to  take  all  that  is  residue ;  but  to  say  that  he  takes 
this  (the  produce  of  real  estate,  in  the  event  not  otherwise  dis- 
posed of)  qua  residue,  is  only  to  beg  the  question.  I  deny  that 
it  is  tesidue  here. 

(d)  1  Vem.  625. 

(b)  See  3  P.  Wma.  194,  note  C^  from  which  it  appears  that  Mr.  Vernon's  report  of 
this  case  is  incorrect 
(«)  3  P.  Wma.  20. 
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The  general  principle  appears  to  be,  that  the  heir  must  be 
effectually  displaced,  that  he  is  not  to  be  displaced  by  inference 
or  implication,  but  that  there  must  appear  a  clear,  substantive 
and  undeniable  intent  on  the  part  of  the  devisor  or  testator  to 
exclude  him ;  otherwise  neither  can  the  next  of  kin,  as  being 
entitled  imder  the  Statute  of  Distributions,  take  from  tlie  exe- 
cutor, nor  can  residuary  legatees,  whether  they  be  the  executors 
or  specific  legatees  of  the  residue,  take  more  than  that  which  is 
in  its  nature  residue,  to  the  prejudice  of  the  claims  of  the  heir  at 
law.  And  the  executors  will  hold,  as  a  resulting  trust,  what- 
ever would  have  gone  to  the  heir  at  law  if  he  had  not  been  ex- 
cluded, the  proof  lying  on  the  residuary  legatee  to  displace  the 
heir  and  substitute  himself.  Accordingly,  all  these  cases  turn, 
as  they  naturally  must,  upon  what  the  particular  will 
[*228]  has  done ;  *and  to  say  that  any  positive  rule  of  con- 
struction is  laid  down  in  JfaUabar  v.  MaUabarj  and 
Durour  v.  Motleux,  is  to  speak  without  suflBciently  considering^ 
first,  the  subject  matter  of  the  supposed  rule,  as  extracted  by 
Mr.  Cox ;  and,  next,  the  general  rule  of  law.  For  the  inquiry 
upon  these  rules  always  is — ^has  the  heir  at  law,  in  each  individ- 
ual case,  been  sufficiently  removed  to  let  in  the  residuary  legatee 
to  that,  which,  whether  it  continues  to  be  land,  or  whether  it 
has  been  converted  for  a  specific  purpose  into  money,  is  only 
money  till  the  purpose  is  answered  or  feils,  and  which,  in  the 
latter  case,  as  a  resulting  trust,  will  then  revert  to  the  heir  at 
law? 

The  first  material  case  referred  to  upon  this  subject  is  Oruse  v. 
Barley^ip)  which  certainly  furnishes  no  authority  for  contending 
that  that  doctrine  has  ever  ceased  to  be  law  in  this  court.  That 
was  a  very  strong  instance  of  conversion,  of  dealing  with  the 
proceeds  of  the  sale  of  the  real  estate,  and  confounding,  as  some 
of  the  cases  term  it,  the  realty  and  personalty  together,  putting 
them  into  one  conmion  fund :  it  is  quite  as  strong  as  Mallahar 
T.  Mallahar^  and  it  was  determined  on  great  consideration.    It 

(a)3P.Wm8.2lOL 
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was  a  devise  of  land  to  be  sold,  and  also  of  personalty,  and  the 
money  arising  from  the  sale  of  real  estate  was  to  be  divided 
amongst  the  testator's  children,  with  200Z.  to  the  heir  at  law  at 
twenty-one,  and  "  all  the  rest  and  residue  thereof  (that  is,  of  the 
testator's  personal  and  the  produce  of  his  real  estate),  among 
the  other  children  when  they  attained  the  age  of  twenty-one 
years,  with  the  benefit  of  survivorship  among  them,"  The  case 
was  fully  argued,  and  very  much  considered ;  precedents  were 
searched  for,  and  time  was  taken  to  deliberate ;  and  the 
Master  of  the  Rolls  was  of  opinion,  *on  the  general  [*229] 
principles  of  law,  that  the  heir  took,  notwithstanding 
the  conversion,  after  the  purposes  of  the  will  had  been  accom* 
plished,  or  in  the  event  of  any  of  those  purposes  failing. 

I  say  nothing  of  Mavgham  v.  Mason^{a)  which  goes  precisely 
on  the  same  principle  as  Collins  v.  Walceman{b)  and  GhiUy  v. 
Par1c€r^{c)  where  the  next  of  kin  and  the  heir  at  law  were  the 
only  litigating  parties  in  the  field.  This  is  not  a  contest  between 
next  of  kin  and  an  heir  at  law ;  and  it  is  not  pretended,  that  if 
there  is  no  specific  donee,  the  heir  at  law  can  ever  be  defeated 
by  the  next  of  kin.  That  is  perfectly  clear.  Those  cases,  there- 
fore, have  no  application.  Besides  the  cases  of  Orme  v.  Barley 
and  Di^y  v.  Legard^id)  another  authority,  to  which,  upon  the 
argument  in  the  court  below,  the  attention  of  his  Honor  was  not 
called,  and  which  is  entitled  to  the  greatest  possible  respect,  is 
Oibbs  V.  Rumsey^{e)  before  Sir  William  Grant  The  words  there 
were  nearly  the  same  as  those  which  occur  in  Green  v.  Jackson^ig) 
of  which  I  shall  say  a  word  hereafter,  "  Such  part  of  the  real 
estate,"  says  Sir  William  Grant  in  Oilhe  v.  Itumsey^  "  as  is  given 
to  charitable  purposes  (and  which  is  void  under  the  Statute  of 
Mortmain)  belongs  to  the  heir  ^t  law,  and  does  not  go  either  to 
the  next  of  kin,  or  the  residuary  legatee." 

The  question,  then,  comes  to  be,  with  respect  to  those  two  ex- 

(a)  1  Ves.  k  B.  410.  \d)  3  P.  Wms.  22,  Ox's  note,  2  Dick.  500. 

(6)  2  Ves.  jun.  683.  («)  2  Ves.  k  B.  294. 

.  (e)  2  VeflL  Jan.  27L  {g)  6  Btiaa.  35,  p.  238,  infra. 
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cepted  cases  of  MaHabar  v.  Afallabar,{a)  and  Durovr  v.  ]lfoUeuXj{i^ 

by  which  his  Honor,  the  Master  of  the  Rolls,  appears 
[*280]    to  have  thought  himself  bound.     Upon  ^looking  into 

MaUahar  y.  ifallabar,  I  find  that  one  great  argument, 
which  was  urged  on  both  sides,  and  to  which  the  attention  of  the 
court  appears  to  have  been  principally  directed,  was  a  pretension 
of  a  monstrous  nature,  viz.,  that  to  discover  what  was  the  legal 
meaning  of  certain  phrases  in  that  will,  parol  evidence  was  to  be 
let  in — evidence  of  the  intention  of  the  testator,  as  stated  by  him 
in  conversations  with  the  witnesses  in  whose  presence  he  made 
his  will.  Lord  Talbot,  it  is  to  be  observed,  admitted  that  evi- 
dence. In  Forrester's  report  liis  Lordship  is  made  to  say,  "If 
this  was  res  Integra,  and  I  was  at  liberty  to  follow  my  own  opin- 
ion, I  should  be  very  unwilling  to  admit  such  evidence  ;  but  as 
it  has  been  done,  and  particularly  in  the  case  of  Daxey  v.  Doxey 
and  LiiM)ury  v.  Buckley,{a)  I  now  admit  it  to  be  done."  Then 
was  read  a  deposition  of  a  witness,  who  gave  full  evidence  of  the 
testator's  declaration  that  the  plaintiff,  after  payment  of  his  debts 
and  legacies,  should  have  all  the  rest  of  his  estate."  How  this 
could  ever  be  admissible  evidence  it  appears  impossible  to  dis- 
cover, but  it  may  have  influenced  the  decision  of  the  learned 
jHidge;  although  the  reporter  adds,  "The  Lord  Chancellor  de- 
creed upon  the  will  itself,  independently  of  the  parol  evidence, 
that  here  was  no  resulting  trust  for  the  heir,  and  that  the  execu- 
trix should  have  the  whole  residue,  after  the  sale  ■  of  the  estate, 
both  of  the  money  arising  by  such  sale  and  of  the  personal 
estate."  I  have  looked  into  Mr.  Coxe's  notes  in  Lincoln's  Inn 
Library,  where  I  find  a  much  more  full  and  aecumte  account  of 
that  case ;  and  it  turns  out  that  there  was  a  very  material  circum- 
stance, which  was  shortly  alluded  to  at  the  bar,  and  which  is  not 

to  be  lost  sight  of— there,  wa8*a  legacy  of  500Z.  expressly 
[*231]    given  *out  of  the  fund  to  the  heir  at  law.(a)    That  legacy, 

Mr.  Fazakerly  argued,  was  a  most  important  bequest,  as 
raising  an  implied  presumption  against  the  heir,  especially  when 
coupled  with  the  fact  of  the  testator's  leaving  to  his  sister  scarcely 

(o)  Oik  T.  T.  78.  («)  Cited  2  Vera.  677. 

(&)  1  Ves.  sen.  430.  (d)  Thia  legacy  is  mentioned  in  Hr.  l^oneeter'a  report 
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anythmg  but  a  burden,  unlesSi  upon  the  general  scope  and 
eflfect  of  the  will,  she  was  to  take  beneficially  in  her  character  of 
xesiduarj  legatee ;  and  he  relied  on  the  way  in  which  the  parti* 
cidars  of  the  prpperty,  the  lands^  the  houses,  the  tithes,  the  rent 
charges,  and  the  various  provisions  respecting  them,  were 
minutely  recited  and  detailed,  as  proving  that  the  testator,  at  the 
time,  had  the  whole  of  his  property  in  his  eye.  All  these  differ- 
ent particulars  the  testator  carefully  enumerates;  he  directs  them 
to  be  converted  into  personalty,  and  put  into  one  fund,  and  out 
of  that  fund  the  legacy  to  be  paid  to  the  heir ;  and  he  then  goes 
on  to  mention  his  sister,  the  residuary  legatee,  as  the  special 
dject  of  his  bount3%  Taking  all  these  circumstances  togetlier, 
the  court  may  very  possibly  have  held  that  there  was  enough, 
on  the  face  of  the  instrument,  to  establish  a  clear  intention  to 
displace  the  heir  at  law;  for  Lord  Talbot  says:  "The  testator 
intended  that  the  whole  of  the  real  estate  should  be  turned  into 
money ;  and  the  question  was,  whether  the  moneys  arising  from 
the  estate  sold  should  go  to  the  heir  at  law."  He  then  observes 
on  the  feet  of  the  500/.  legacy,  and  adopts  Mr.  Fazakerly's  argu- 
ment to  its  fullest  extent,  making  it,  in  a  great  measure,  the 
ground  of  his  decision.  That  gives  a  very  great  specialty  to  the 
case ;  and  though  I  am  not  to  reconcile  it  with  Ci-use  v.  Barkyj 
there  is  still  enough  t^  differ  it  from  that  case,  with  which,  pos- 
sibly, it  may  stand,  and  enough  to  show  it  was  decided  on  the 
apparent  intention  to  displace  the  heir,  in  accordance 
with  the  rule  which  I  have  stated  to  *be  extracted  from  [*282] 
all  the  cases,  that  you  must  clearly  prove  that  the  heir 
at  law  is  excluded;  that  the  words  prevent  the  possibility  of 
considering  anything  to  be  left  as  a  resulting  trust  for  him ;  and 
that  the  burden  of  such  proof  lies  upon  those  who  claim  in  oppo- 
sition to  him. 

It  is  not  at  all  inconsistent  with  that  rule,  but  rather  flows 
from  it,  and  I  agree  in  holding,  that  a  testator  may  provide,  not 
only  that  the  undisposed  residue,  which  is  strictly  personal,  shall 
go  to  the  residuary  legatee,  but  that  all  lapsed  legacies,  of  what- 
ever nature,  shall  also  go  to  him ;  and  that,  if  it  is  clear,  there- 
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fore,  from  express  words,  that  he  gave  him  the  lapsed  legacies 
that  were  to  be  raised  by  the  sale  of  real  property,  and  failed  in 
consequence  of  lapse,  mortmain,  or  any  other  cause ;  if  he  says, 
for  instance,  "  I  give  all  the  lapsed  legacies  as  parcel  of  my  resi- 
due to  the  residuary  legatee,"  cadU  quoRstio,  there  is  no  doubt  ho 
may ;  and  if  he  can  do  it  by  express  words,  he  can  do  it  by  plain 
and  obvious  intention,*to  be  gathered  from  the  whole  instrument 

If  you  once  arrive  at  the  conclusion  that  the  testator  has  dis- 
placed the  heir,  then,  of  course,  the  lapsed  fund  falls  into  the 
residue  by  express  intention :  and  so  I  take  to  have  been  the 
feeling  of  Lord  Hardwicke,  from  what  I  see  of  his  judgment  in 
the  case  of  Durour  v.  ifoUeux.  On  comparing  the  statement  of 
the  will  in  that  case  as  set  out  in  Messrs.  Simons*  and  Stuart's 
Reports,(a)  with  the  very  incorrect  and  slovenly  note  of  it  in 
Vesey,  it  is  perfectly  clear  that  the  will  was  so  framed  as  to  make 

that  an  exceedingly  probable  intention ;  as  Lord  Hark- 
[*238]    wicke  at  once  perceived.    The  testator  enumerates  *very 

minutely  his  whole  property,  leaseholds,  freeholds, 
money,  securities,  bonds,  stock  both  at  home  and  abTo6.d,  plate 
and  linen,  and  all  he  had  or  might  have  any  claim  to,  of  what 
kind  soever,  and  so  forth,  and  directs  that  the  residue,  being  per- 
sonalty, should  be  invested  in  government  or  other  securities  in 
the  names  of  his  trustees,  on  trust,  and  that  the  whole  produce, 
be  it  what  it  may,  should  go  to  the  last  survivor  for  life  (for  he 
gave  it  out  in  life  interests  only) ;  and  to  pay  the  residue  and  the 
principal  unto  and  among  the  respective  children  and  so  forth ; 
and  the  remainder  of  his  estate  being  placed  out  at  interest  in 
some  of  the  funds,  then  he  directs  it  to  be  dealt  with  in  like 
manner.  Now,  undoubtedly,  from  this  it  might  be  more  easy  to 
collect  the  intention,  than  from  the  short  note  in  Vesey,  and  to 
contend  it  was  the  express  design  of  the  testator  to  give  the 
whole,  whatever  it  might  amount  to,  and  whether  consisting  of 
.auch  parts  of  his  property  as  were  previously  undisposed  of,  or 
of  surplus  produced  by  the  sale  of  real  estate,  as  to  which  his 

(a)  1  Sun.  ft  Sta  292,  note. 
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purpose  failed  in  consequence  of  mortmain  or  otherwise,  to  those 
persons  who  are  the  particular  objects  of  his  bounty. 

On  looking  further  into  the  case,  however,  you  will  find  that 
this,  though  the  only  point  in  the  cause  which  bears  upon  the 
present  question,  was  not  much  discussed  at  tlie  bar,-  and  cer- 
tainly not  much  considered  by  the  Judge.  The  great  contention 
there  was,  whether  a  certain  gift,  said  to  be  mortmain,  was  mort- 
main or  not.  The  argument  turned  mainly  upon  that;  and 
although  Lord  Hardwicke's  manuscript  book,  now  lying  before 
me,  contains  an  entry  making  some  reference  to  the  conflicting 
claims  of  the  heir  at  law  and  residuary  legatee,  and  gives  the 
substance  of  the  argument  of  counsel,  yet  when  his  Lordship 
comes  to  deliver  his  own  judgment,  he  directs  it  entirely 
to  the  question  of  mortmain,  *as  if  that  Avere  almost  the  [*284] 
only  subject  to  which  his  attention  was  particularly 
called.  So  that  it  happens  here,  as  it  often  happens  in  cases  of 
importance,  that  where  one  point  in  a  cause  is  of  main  considera- 
tion, and  another  comes  in  only  by  the  by,  after  the  former  has 
engrossed  the  attention  of  the  court,  it  is  at  once  assumed,  and 
slurred  over  and  disposed  of  hastily.  The  question  of  mortmain 
appears  to  have  been  argued  with  great  learning,  and  was  strongly 
present  to  his  Lordship^s  mind ;  and,  indeed,  all  he  says  respecting 
the  other  point  is,  "I  hold  the  bequest  of  1,200Z.  to  be,  under 
the  Mortmain  Act,  void,"  and  then  he  states  one  or  two  grounds 
on  which  he  so  held  it,  "and,  therefore,"  he  concludes,  "it  shall 
£dl  into  the  residue  of  the  testator's  estate,  and  be  divided  accord- 
ing to  his  will."  Now  really  I  do  not  at  all  deny  that :  I  agree 
that  it  falls  into  the  residue  of  the  testator's  estate,  and  should  be 
divided  according  to  his  w^ill.  This  would  leave  it  quite  in  doubt 
whether  Lord  Hardwicke  meant  the  heir  at  law  to  take  the  resi- 
due :  but  on  examining  the  Registrar's  book,  it  appears  that  the 
decree  was  drawn  up  as  if  the  residuary  legatee,  and  not  the  heir, 
took  it.  The  report  in  Vesey(a)  cannot  be  correct.  Lord  Hard- 
wicke is  there  represented  as  saying  that  the  cases  on  the  subject 

(a)  1  Yea.  sen.  320 
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differed,  but  the  last  determination  he  believed  was  in  favor  of 
tlie  heir  at  law.  Now  that  is  not  the  way  in  which  a  learned  and 
accomplished  lawyer  like  Lord  Ilardwickc  would  have  treated 
so  grave  a  question ;  it  is  precisely  the  way  in  which  an  unlet- 
tered and  ignorant  man  would  have  spoken.  Lord  .Ilardwicke 
knew  well  that  it  was  in  Arnold  v.  Chapmania)  he  had  previously 
decided  in  fevor  of  the  heir ;  and  it  is  impossible  to  conceive  that 

his  Lordship,  who  but  a  year  and  a  half  before  had  de- 
[*235]     termined  that  case  upon  *grcat  consideration,  and  who 

had  then  thoroughly  discussed  the  question,  and  dis- 
tinctly laid  down  the  legal  doctrine,  should  have  decided  as  he 
is  here  represented  to  have  done,  if  his  attention  had  been  suffi- 
ciently drawn  to  the  point ;  least  of  all,  is  it  coQceivable  that 
he  should  have  treated  the  decision  in  Arnold  v.  Chapman  as  a 
mere  chance  dictum^  as  if  that  ca])riciously  gave  it  to  the  heir, 
and  now  it  was  the  turn  of  the  residuary  legatee.  In  Arnold  v. 
Chapman  copyhold  estate  was  given  to  A.,  on  condition  that  he 
should  pay  l,000i  to  the  executors  upon  trust  for  a  charity.  This 
his  Lordship  held  clearly  to  be  a  shift  to  evade  the  Mortmain  Act, 
and  therefore  not  to  be  allowed.  His  words  are — "  the  heir  at 
law  then  is  entitled  by  way  of  resulting  trust,  because  this  1,000?. 
is  mentioned  by  way  of  condition  on  the  devise  of  the  real  estate, 
and  is  to  be  paid  to  the  executors;  and  to  be  sure  if  wanted  for 
debts  it  would  vest,  and  must  be  admitted  by  the  executors,  for 
that  purpose  only,  to  be  turned  into  personal  estate.  But  the  Act 
has  prevented  this  transmutation  for  the  benefit  of  the  hospital, 
and  then  it  remains  part  of  the  real,  undisjx)sed  by  the  will ;  for 
the  executors  take  it  only  as  trustees,  and  any  part  or  profits  of 
the  real  estate  undisposed  will  be  a  resulting  trust  for  the  hcir.'^ 

Last  of  all  comes  the  case  of  Oreen  v.  Jackson^{a)  where  his 
Honor  decided  as  he  had  previously  done  in  the  present  case,  and 
relied  upon  the  same  authorities.  In  Green  v.  Jackson^  all  the 
property  is  marked  with  the  most  minute  and  specific  enumera- 
tion, to  be  laid  out  and  formed  into  a  particular  fund.    And 

(«)  1  Vea  sen.  108.  (i)  Rusnl  35,  p.  238,  infixk 
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how  docs  the  testator  deal  vith  that  fund?  It  is  to  be  formed 
at  a  certain  time,  under  certain  circumstances,  and 
vested  in  *the  executors  for  certain  purposes :  "  And  I  [*236] 
do  direct  that  liiy  said  trustees,  &c.,  shall  pay  and  apply 
all  the  residue  of  the  moneys  which  shall  then  be  in  their  hands, 
unto  and  among  all  the  children,"  &c.,  that  is,  the  residuary  lega- 
tee. His  Honor  held  there,  on  the  peculiar  language  of  the 
instrument  and  the  authority  of  Ihtrtnir  v.  ilotteux^  that  there 
was  an  express  intention  to  give  the  whole,  from  whatever 
source  arising,  whether  from  lapse  or  otherwise — all  the  money 
then  in  their  hands,  after  particularly  describing  and  specifying 
how  it  was  to  come  into  their  hands,  and  how  and  for  what  pur- 
poses they  were  to  keep  it — ^among  the  children,  the  residuary 
legatees.  Oreen  v.  Jackson^  therefore,  does  not  appear  to  be  at 
all  in  discrepancy  with  the  other  cases  professing  to  be  founded 
on  Durour  v.  Motieux, 

A  good  deal  was  said  of  Ackroyd  v.  Smithson,{a)  chiefly  on 
account  of  Lord  Eldon's  most  able  argument  in  that  case:  but 
the  case  has,  in  fact,  no  application ;  for  the  contest  there  lay, 
not  as  here,  between  the  heir  and  residuary  legatees,  as  might  at 
fiAt  be  supposed,  but  between  the  heir  and  the  next  of  kin, 
each  claiming,  as  undisposed  of,  a  lapsed  share  of  residue,  the 
produce  of  real  estates  directed  to  be  sold.  As  to  that,  there 
can  be  no  doubt ;  for  it  is  admitted  on  all  hands,  that  unless  the 
next  of  kin  is  made  a  specifia  donee,  he  never  can  stand  in  com- 
petition with  the  heir  at  law.  With  respect  to  the  case  of  Ken- 
ndl  V.  Abhott,{b)  before  Lord  Alvanley,  a  judge  whose  deservedly 
high  authority  pressed  me  very  strongly,  I  can  only  say,  that  he 
appears  there  to  have  proceeded  on  the  common  understanding 
of  Durour  v.  Moiteux,  a  case  which,  from  the  circumstances 
already  mentioned,  seems  to  have  been  generally  misconceived. 

In  reversing  the  judgment  of  the  Master  of  the  Rolls,  [*237] 
it  is  a  great  satisfaction  to  me  to  find  that  his  Honor 

(a)  1  Bra.  C.  C.  603.  Q>)  4  Ves.  602. 
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plainly  intimated  his  own  opinion  tp  be  against  the  decision  to 
which,  on  the  authority  of  the  cases,  he  thought  himself  bound  to 
come.  I  have  endeavored  to  show  that  the  effect  of  those  cases 
has  not  been  correctly  understood,  and  that  they  are  not  binding 
upon  the  court ;  but  it  is  so  anxious  and  alarming  a  matter  to 
be  called  upon  to  depart  from  what  a  judge  like  Lord  Alvanley 
seems  to  have  considered  as  settled  by  authority,  that  I  have 
deemed  it  necessary  to  state  my  reasons  at  large,  which  must  be 
my  apology  for  halving  taken  up  so  much  of  the  public  time. 


A  petition  of  appeal  was  presented  to  the  House  of  Lords 
agSinst  this  decision ;  but  the  appeal  was  compromised  before  it 
came  to  a  hearing,  the  heir  and  the  residuary  legatee  dividing 
the  fund  between  them.(a) 


[*238]  *Green  v.  Jackson. 

• 

1831 :  2'rth  April     1835 :  15th  January,  Ist  April 

Where  a  testator  directed  his  real  and  personal  estate  to  be  sold,  and  his  debts  and 
legacies  to  be  thereout  paid,  including  certain  charitable  legacies,  and  gave  t^e 
residue  of  the  mixed  fund  to  A.  and  B.,  the  failure  of  the  charitable  legacies  was 
held  to  inure  to  the  benefit  of  A.  and  B.    Affirmed  on  appeal 

The  will  of  Joseph  Chapman,  upon  which  the  question  in  the 
cause  arose,  is  stated  by  Mr.  Russell  in  his  report  of  the  case 
upon  the  hearing  at  the  Bolls.(a)  The  property  comprised  in 
the  bequests,  which  failed  in  consequence  of  the  operation  of  the 
Mortmain  Act,  consisted  partly  of  freehold  and  partly  of  lease- 
hold estates. 

The  Master  of  the  Rolls  having  decided  that  the  failure 
of  the  charitable  legacies  given  by  the  will  inured  to  the  benefit 

(a)  See  PhiUips  v.  PMUips,  1  Mylne  &  Keen,  653,  660.  (h)  6  Ross.  36. 
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of  the  persons  described  in  the  residuary  gift,  the  heir  at  law, 
and  some  of  the  next  of  kin  of  the  testator  joined  in  presenting 
a  petition  of  appeal  against  his  Honor's  decision. 

This  petition  came  on  to  be  heard  before  Lord  Chancellor 
Brougham  in  April,  1831,  when  the  appeal  was  foUy  argued,  by 
Mr.  Agar^  Mr.  Preston^  and  Mr.  Duckworth^  on  behalf  of  the 
heir  at  law ;  by  Mr.  Lynch^  on  behalf  of  the  next  of  kin  ;  and 
by  the  Solicitor-General  (Sir  W,  Home,)  and  Sir  Edivard  Sugden^ 
on  behalf  of  the  residuary  legatees.  In  the  course  of  the  dis- 
cussion considerable  reference  was  made  to  the  decision  of  his 
Lordship  in  the  recent  case  of  Amphleii  v.  Parke,{b)  which, 
while  it  was  strenuously  represented  on  the  one  side,  and  as 
strenuously  denied  on  the  other,  to  have  a  direct  and  conclusive 
bearing  on  the  question  before  the  court,  was  stated  to  be  likely 
in  the  course  of  a  very  short  period,  to  be  brought 
under  the  review  of  the  House  of  *Lords,  in  con-  [*239] 
formity  with  his  Lordship's  suggestion.  When  the 
counsel  for  the  respondents  had  concluded  their  argument,  the 
Lord  Chancellor  said,  that  having  regard  to  his  decision  in 
Amphleit  v.  Parke,  and  to  the  peculiar  situation  in  which  that 
case  stood,  he  was  disposed  to  postpone  his  decision  in  Oreen"^. 
Jackson,  until  the  judgment  of  the  House  of  Lords  upon  the 
pending  appeal  in  Amphleit  v.  Parke  should  be  pronounced. 

Circumstances  subsequently  occurred  which  induced  the  par- 
ties in  the  cause  of  Amphleit  v.  ParJce  to  come  to  a  compromise 
of  their  conflicting  claims ;  the  appeal  to  the  House  of  Lords  in 
that  case  was  abandoned  ;(6)  and  Lord  Brougham  having  re- 
signed the  Great  Seal  before  any  arrangement  could  be  made  for 
having  the  appeal  in  Oreen  v.  Jackson  reheard  and  finally  dis- 
posed o^  that  appeal  was  now  set  down,  upon  a  special  applica- 
tion, to  be  re-argued  before  his  successor,  Lord  Lyndhurst. 

1835 :  January  15tfi. — ^Mr.  Agar,  Mr.  Preston,  and  Mr.  Duch 
worth,  for  the  appeal. 

(a)  Page  221,  supra,  (^)  See  1  Hylne  &  Keen,  653,  660. 
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This  case  is  distinguishable  from  those  in  which  the  decision 
in  favor  of  the  residuary  legatee  rested  on  the  ground  that  the 
real  estate  was  converted  out  and  out' as  from  the  moment  of  the 
testator's  death,  and  therefore  applicable  as  personal  estate  to 
every  purpose  specified  in  the  will.  The  doctrine  of  conversion, 
out  and  out  is  not  very  intelligible  in  itself,  and  is  certainly  re- 
pugnant to  the  acknowledged  rule  of  law  that  the  rights  of  a 
testator's  h^ir  shall  not  be  defeated  by  anything  short  of  a  mani- 
fest and  declared  intent.  If  that  rule  be  rigidly  applied, 
[*240]  it  would  necessarily  follow  that  the  heir  is  entitled  *not 
only  to  such  real  estate  as  has  not  in  express  terms  beeu 
devised  away  from  him  to  other  objects,  but  also,  by  way  of  re- 
sulting trust,  to  such  real  estate  as  by  the  failure  of  those  objects 
in  consequence  of  lapse  or  the  Mortmain  Act  is  not  eventually 
required  for  effecting  the  purposes  of  the  will.  To  give  to  a 
mere  general  residuary  bequest,  which  might,  as  against  next  of 
kin,  carry  the  lapsed  personal  estate,  the  same  effect,  through  the 
doctrine  of  conversion  out  and  out,  as  against  real  estate  or  its 
produce,  to  the  exclusion  of  the  heir  at  law,  is  contrary  to  princi- 
ple and  analogy  ;  and  although  the  doctrine  derives  some  coun- 
tenance from  the  earlier  cases  of  Malhbar  v.  Mallahar{a)  and  Du- 
ro'ur  V.  Moiteux^{b)  and  one  or  two  others  which  like  Kennell  v. 
Ahbott{c)  proceeded  upon  Durour  v.  JfotteiiXy  the  whole  current 
of  modem  authorities  has  run  the  other  way,  and  has  tended  to 
restore  the  sounder  doctrine  that  the  conversion,  though  com- 
plete in  altering  the  quality  of  the  property,  is  altogether  inope- 
rjltive  in  affecting  the  rights  of  the  heir,  to  whom  the  converted 
real  estate,  not  being  expressly  disposed  of,  is  held  to  revert,  but 
to  revert  in  the  character  of  personalty.  That  doctrine  is  dis- 
tinctly laid  down  by  Sir  W.  Grant  in  Oibbs  v.  Rumsey^{d)  and  it 
was  lately  adhered  to  in  AmpMett  v.  Parke^{e)  after  much  con- 
sideration, by  Lord  Brougham,  who,  in  a  very  elaborate  judg- 
ment, in  which  he  overruled  the  decision  of  the  late  Master  of 
the  Rolls,  took  a  review  of  all  the  leading  authorities  on  the  sub- 

(a)  Ca.  T.  T.  T8.  (d)  2  Ves.  &  B.  294.- 

(h)  1  Ves.  sen.  320.  («)  Page  221,  supra. 

(c)  4  Ves.  802. 
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jecti  and  particularly  M(dlai>aT  v.  Mailabar  and  Durour  v.  ^ot" 
ieiCtc^  and  came  to  the  conclusion  that  those  two  ca^  had  been 
misconceived,  and  that  they  did  not,  when  closely  ex- 
amined, bear  out  the  general  proposition  *they  had  long  [*241] 
been  supposed  to  establish.  In  AmphUU  v.  Parhe  a 
petition  of  appeal  was  afterwards  presented  to  the  House  of 
LoikIs,  in  compliance  with  a  suggestion  of  Lord  Brougham  him- 
self; but  that  appeal  was  ultimately  abandoned,  so  that  his  Lord- 
ship's judgment. stands  unimpeached,  and  must  now  be  conBid- 
ered  as  a  binding  authority.  That  the  decision  in  Amphleti  y. 
Parke  has  a  direct  and  powerful  bearing  on  the  present  case,  is 
manifest  from  the  ^t  that  Lord  Brougham  declined  to  decide 
the  latter  till  the  expected  judgment  of  the  court  of  last  resort 
had  been  pronounced  in  Amphleti  v.  Parke.  The  frame  of  the 
will  there,  indeed,  was  much  stronger  in  fevor  of  the  residuary 
legatee  than  in  the  case  with  which  the  court  has  now  to  deal; 
for  the  proceeds  of  the  testator's  real  and  personal  estate  were 
thrown  into  a  common  fund,  and  blended  in  such  a  way  that 
except  in  imagination  it  was  impossible  to  sever  them.  The 
judgment  of  Lord  Brougham  is  supported  by  the  authority  of 
Oruse  V.  Barley ^{a)  Arnold  v.  Chup7nan,{b)  AUomey-Oeneral  v. 
Johnstone^{c)  Oravenor  v.  Hallum^id)  Collins  v.  Wakeman^{e)  and 
Jones  V,  MiicheU]{g)  and  it  is  strictly  in  ..accordance  with  the 
principles  laid  down  by  Mr.  Justice  Buller  in  Ilutcheson  v.  Ham- 
moTid^ih)  by  the  late  Mastej  of  the  EoUs  in  Jessopp  v.  Watson^iy) 
and  by  Sir  W.  Grant  in  Oilibs  v.  Runisey,{1c)  a  case  which  it  is  im- 
possible to  (Kstinguish  from  the  one  before  the  court.  Durour 
v.  Ifotleux  therefore  may  now  be  considered  as  overruled ;  or  if 
not  directly  overruled,  as  no  longer  in  authority,  except  in  cases 
where  the  language  of  the  instrument  is  identically  the  same. 

*It  is  imneoessary,  however,  to  rest  this  app^l  ui|)n    [*242] 
the  authority  of  AmphleU  v.  Parke  as  overruling  Durour 

(a)  3  P.  Wma.  20.  (g)  1  S.  &  Stu.  290. 

(»)  1  Yea  sen.  108.  {h)  3  Bro.  C.  0. 128. 

(c)  Amb.  677.  (i)  1  Mjlne  k  Keen.  66ft. 

{d)  Amb.  643.  (Jfc)  2  Y.  ft  B.  294. 
(e)  Yes.  jun.  683. 
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T.  MoUeux ;  for  not  only  is  the  language  by  which  the  supposed 
conversion  is  efGscted  infinitely  less  stzong  here  than  in  either  of 
those  cases;  but  there  isalsoa  peculiarity  here  which  is  not  to  be 
found  in  them ;  the  alleged  residuary  bequest  is  the  gift  only  of  a 
special,  and  not  of  a  general  residue.  In  this  view  it  is  that  such  of 
the  appellants  as  are  the  testator's  next  of  kin  contend  they  are 
entitled  to  the  produce  of  the  leasehold  estates  ineffectually  given 
to  charitable  uses.  The  bequest  is,  of  '^  all  the  residue  of  the 
moneys  which  shall  then  be  in  their  hands,  after  f uU  sadsfiMStioiL 
4md  discharge  of  the  aforesaid  several  payments  and  bequests," 
among  the  children  of  the  testator's'nephews  and  nieces.  The 
children  of  the  nephews  and  nieces  are  only  to  take  the  dear 
surplus  after  all  those  specified  purposes  have  been  ftilly  satisfied. 
TUs,  then,  is  the  gift  of  a  residue  with  an  exception ;  and  the 
excepted  part  not  being  otherwise  disposed  o^  goes,  so  &r  as  it 
consists  of  real  estate,  to  the  heir,  and  so  fiir  as  it  consists  of  per- 
sonal estate,  to  the  next  of  kin.  Davera  v.  Deives,{a)  AUomey- 
General  v.  John$tone^{b)  Skrymsher  v.  Norilicoie,{c)  Page  v.  Leap- 
ingweU^{d)  Baker  v.  EdlL{e) 

Sir  W.  Home  and  Mr.  RudaH,  far  the  residuary  legatees,  ocm- 
tended  that  the  Lord  Chancellor's  judgment  in  AmphJeti  v.  Parbe, 
was  not  inconsistent  with  that  of  the  late  Master  of  the  Rolls  in 
the  case  under  appeal ;  nor  had  it  been  so  considered  by  Lord 
Brougham ;  but  they  submitted,  ihaj  even  if  such  inconsistency 

existed,  still  Amphlett  v.  i%trfe  could. hardly  be  consid- 
[*248]     ered  *a8  of  great  authority,  inasmuch  as  the  heir  at  law, 

rather  than  have  the  judgment  carried  to  the  House  of 
Lords,  had  been  glad  to  effect  a  compromise  of  his  claims  on 
very  reasonable  terms.  The  Lord  Chancellor's  judgment,  be- 
sides, was  directly  opposed,  not  only  to  MaUabar  v.  Malhbar  and 
Durour  V.  Wfoiteiix,  but  to  a  series  of  subsequent  decisions  which 
were  supposed  to  have  settled  the  law  upon  the  sub^t.     Ogle 

(a)  3  P.  Wma  40.  (d)  18  Ves.  463. 

(b)  Amb.  67^.  («)  12  Ves.  497. 

(c)  1  Swans.  666. 
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V.  Cbo4,(a)  Kenndl  v.  AbboU,{b)  Nod  v.  Lard  He7iUy.(c)  That  the 
late  Master  of  tiie  Bolls  had  not  been  satisfied  with  the  final  de- 
texmination  in  Amphlett  y.  ParA:e,  wajs  clear  fix>in  the  language 
of  his  judgment  in  PhiUype  v.  Phillips.{d)  The  argument,  that 
the  residuary  bequest  was  not  a  general,  but  a  special  one,  was 
founded  entirely  in  mistake.  There  could  be  no  such  thing  as 
a  residue  of  a  residu^e.  A  residuary  bequest,  of  necessity,  carried 
everything  not  effectually  given  to  other  objects,  provided  the 
lapsed  fund  ware  personal  in  its  nature,  or  what  was  substantially 
the  same  thing,  and  was  the  case  in  the  present  instance,  had  the 
character  of  personalty  irrevocably  impressed  on  it  by  the  lan- 
guage of  tiie  testator  himself  The  cases  cited  in  support  of  the 
position,  that  there  might  be  a  special  residue,  turned  upon  the 
very  peculiar  wording  of  the  wills  in  those  cases ;  the  gift,  though 
in  form  apparently  residuary,  would  be  found  on  examinatioa 
to  be  really  specific.  But  the  court  had  always  been  reluctant 
to  admit  an  exception  to  the  general  rule ;  Cambridge  v.  Bous^iii^ 
Bland  v.  Lamb  ;(g)  and  here  the  residuary  clause  furmshed  no 
ground  for  it  whatever ;  for  that  merely  expressed  what  every 
bequest  o£n  residue  implied,  that  what  remained,  after  fully  sot* 
iflfying  the  puipposes  previously  specified,  riiould  be  the  only  fund 
applicable  for  the  benefit  of  the  .residuary  legatees. 

*Mr.  Havendcn  and  Mr.  J.  BmaeU  appeared  for  other    [*244J 
parties. 


1885:  April  l^t.— The  Lord  Chancbllob  (Lord  Lynd- 
Durst): — ^This  was  an  appeal  from  the  judgment  of  the  late 
Master  of  the  Bolls.  Joseph  Chapman  being  possessed  of  con> 
siderable  property,  both  real  «nd  personal,  by  his  will  directed 
that  his  real  and  personal  property  should  be  sold  and  converted 
mto  money,  and  that  the  produce  should  be  lodged  at  interest 
in  one  of  the  banking  houses  at  HuU.    He  directed  certain 

(a)  1  Bro.  G.  C.  613»  (d)  1  Mylne  ft  Keen,  662. 

(»)4Ve&80S.  (0)8Vefl.l2. 

(c)  7  Price,  241.  (g)  2  J.  ft  W.  809. 
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legacies  to  be  paid,  and,  among  others,  some  for  charitaHe  pur- 
poses, which,  as  far  as  they  werepayable  out  of  real  estate,  are 
admitted  to  be  void.  The  question  is,  whether  that  part  of  the 
testator's  property  fell  into  the  residue,  or  belongs  to  the  heir 
at  law. 

The  testator,  in  two  several  parts  of  his  will,  speaking  of  the 
mixed  ftind,  calls  it  the  residue*  of  his  personalty.  He  directs 
his  property  to  be  converted  into  money,  which  is  not  to  be  ap- 
plied to  the  ultimate  object  of  the  trust  until  the  death  of  his  wife ; 
but  is,  in  the  meantime,  to  remain  at  interest  in  the  hands  of  a 
banker  at  Hull.  Having  upon  two  occasions  called  the  mixed 
ftmd  "the  residue  of  his  personalty,"  he  directs  his  executors, 
upon  the  death  of  his  wife,  to  pay  and  apply  the  residue  of  the 
moneys  which  should  be  in  their  hands  after  satisfying  the  pre- 
vious dispositions  contained  in  his  will,  unto  and  among  the  per- 
sons whom  he  proceeds  to  mention  as  his  residuary  legatees. 

Taking  the  whole  will  together,  I  am  clearly  of  opinion 
[*245]  that  the  testator  fntended  to  treat  the  mixed  *fund,  com- 
posed of  the  produce  of  his  real  and  personal  estate,  as 
personalty.  I  agree  entirely  with  the  late  Master  of  the  Rolls, 
in  thinking  that  the  case  of  Durour  v.  MoUeux  is  directly  in 
point  with  the  present  case ;  and  as  Lord  Hardwicke's  decision  in 
Durour  V.  Moileux  has  never  been  overruled,  but  on  the  con- 
trary, has,  in  more  than  one  instance,  been  recognized,  I  feel 
myself  bound  to  act  upon  the  authority  of  that  case.  It  was 
said  that  Durour  v.  MoUeux  was  overruled  by  the  decision  pro- 
nounced by  Lord  Brougham  in  Amphleli  v.  Parke;  but  I  have 
seen  an  accurate  note  of  hLs  judgment  in  Amphlett  v.  Parie,  and 
it  appears  to  me  that  Lord  Brougham  had  no  intention  of  over- 
ruling Durour  v.  MoUeux  by  his  decision  in  that  case.  On  the  con- 
trary, he  expressly  distinguishes  AmphleU  v.  Pari^  from  Durour 
V.  MoUeux^  and  from  the  present  case  of  Oreen  v.  Jackson^  which 
had  been  decided  by  the  Master  of  the  Rolls  before  Lord 
Brougham  pronounced  the  judgment  overruling  the  same 
judge's  decision  in  AmphleU  v.  Parke. 
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It  was  8uppo8ed,  in  the  argument  of  the  present  case,  thai 
Lord  Brougham  considered  the  cases  of  AmphleU  v.  Parke  and 
Orem  v.  Jackson  to  be  alike,  and  that  the  decision  in  the  one 
must  govern  the  decision  in  the  other ;  but  when  I  come  to  ad- 
vert to  the  language  used  by  Lord  Brougham  in  his  judgment 
in  AmphleU  v.  Parke^  I  find,  that  so  &r  from  his  having  been  of 
that  opinion,  he  appears  to  have  said  directly  the  reverse. 
Lord  Brougham  says,  '*  In  Oreen  v.  Jackson^  all  the  property  is 
iharked  with  the  most  minute  and  specific  enumeration,  to  be 
laid  out  and  formed  into  a  particular  fund.  And  how  does  the 
testator  deal  with  that  fund  ?  It  is  to  be  formed  ata  certain 
time,  under  certain  circumstances,  and  vested  in  the  executcns 
for  certain  purposes.  '  And  I  do  direct  that  my  said 
trustees  shall  pay  and  apply  all  the  *residue  of  the  [*246] 
moneys  which  shall  then  be  in  their  hands,  unto  and 
among  all  the  children' — that  is  the  residuary  legateea  Hia 
Honor  held  there  on  the  peculiar  language  of  the  instrument 
and  the  authority  of  Durour  v.  MoUeux,  that  there  was  an  ex- 
press intention  to  give  the  whole,  from  whatever  source  arising, 
whether  from  lapse  or  otherwise — all  the  money  then  in  their 
hands,  after  particularly  describing  and  specifying  how  it  was 
to  come  into  their  hands,  and  how  and  for  what  purposes  thej 
were  to  keep  it — among  the  children,  the  residuary  legatee& 
Oreen  v.  Jackson,  therefore,  does  not  appear  to  be  at  all  in  dea- 
crepancy  with  the  other  cases  professing  to  be  ibunded  on  Durour 
V.  MoUettxJ^  It  would  seem,  therefore,  that  liord  Brougham  did 
not  consider  that  his  judgment  in  AmphleU  v.  Parke  overruling 
the  decision  of  the  late  Master  of  the  Bolls,  was  at  all  at  variance 
^th  the  same  judge's  decision,  in  Cheen  v.  Jacksofi,  or  that  his 
Own  decision  upon  the  appeal  from  the  judgment  of  the  Master 
pf  the  Bolls  in  Oreen  v.  Jackson,  would  necessarily  have  been 
determined,  as  has  been  supposed,  by  the  decision  of  the  House 
of  Lords,  in  AmphleU  v.  Parke,  had  that  ease,  instead  of  being 
oompromised,  been  brought  to  a  hearing. 

Without  reference,  however,  to  the  case  of  AmphleU  v.'  Parke^ 
I  am  of  opinion  that  the  present  case  falls  directly  within  the 
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pormciple  upon  which  Lord  Hardwicke  dedded  the  oaee  of 
Durour  V.  MoUeux,  and  I  feel  myself  bound  by  the  authoril^  of 
that  deeisioii.  The  judgment  of  im  Master  cf  the  Bolls,  theie'^ 
fixre,  must  be  affirmed. 


[*247]  *Fradella  v.  Welleb. 

KOLLS. — 1831:  31st  January. 

Sx  a  suit  to  restrain  the  sale  of  pirated  cc^ies  of  a  print,  where  the  answer  did  not 
suggest  that  the  printar  oomplained  of  were  not  pirated  copiesy  a  decree  was  madSi 
vmder  the  particular  circamstancest  tiuM^gh  the  prints^  which  had  been  exhibited  to 
the  witness  who  proved  the  offence,  were  not  prodnoed  at  the  hearing. 

Where  the  plamtiff  is  entitled  to  have  the  injunction  made  perpetual,  the  defendant 
will  have  to  pay  the  costs  of  the  suit,  however  trivial  the  subject  matter  of  the 
suit  maj  be,  if  he  did  no^  after  the  injunotSoa  was  granted,  tender  the  oosti  up  l» 
thaitime. 

In  the  summer  of  1828,  the  plaintiff)  having  ascertained  that 
three  pirated  copies,  made  in  Fnmce,  of  an  engraving,  of  whicb 
he  had  the  copyright,  had  been  sold  by  the  defendant,  filed  his 
bill  and  obtained  an  injunction  ^  parte. 

The  defendant,  by  his  answer,  stated  that  he  bought  at  a  shop 
in  London,  which  he  named,  some  engravings ;  that  among  these 
were  the  three  engravings  c<xnplained  o^  which  purported  to  have 
been  engraved  at  Paris ;  that  hepaid  1&.  for  them ;  that,,  neither 
when  he  bought  them  nor  when  he  sold  them,  had  he  any  susi^ 
picion  or  notion  that  they  were  pracies,  and  if  he  had  bedn  aware 
of  their  being  so,  ho  would  not  have  had  anything  to  do  with 
them ;  that  he  had  not  sold  any  copies  of  the  engraving  in  ques- 
tion, except  these  three ;  and  that  no  notice  of  any  comf^int 
against  his  conduct  was  given  to  him  before  the  filing  of  the  bilL 
• 

After  the  injunction  had  been  obtained,  the  plaintiff  had  ex- 
pressed his  willingness  to  proceed  no  further  in  the  suit,  if  the 
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<9oaba  wese  paid.  The  de&iidaiit,  though  willing  to  submit  to  thii 
iiEQtmctian,  refuse^  to  pay  the  costa;  but  took  no  steps  to  put  in 
his  answer  till  compelled,  or  to  dissolve  the  injunction,  or  to  di&> 
miss  the  bill  for  want  of  prosecution. 

The  plaintiff,  having  proceeded  with  the  siiit^  obtained  a  decree 
nisi  by  default;  and  the  cause  now  came  on  to  be 
*heard  on  showing  cause  against  making  the  decree    [*248] 
absolute. 

A  witness  proved  that  the  defendant  had  sold  three  engra- 
ving8|  which  were  produced  to  the  witness,  and  were  referred  to 
in  bis  deposition  as  exhibits;  and  that  these  three  engravings 
were  piracies  of  a  print,  also  an  exhibit,  which  was  the  plaintifTs 
engraving.  But  all  the  prints,  which  had  been  made  exhibits,^ 
had  been  stolen  since  the  former  hearing,  and  none  of  them  were. 
BOW  produced. 

Mr.  Pemberkm  and  Mr.  Keene^  for  the  plaintiS^  were  willing  to 
waive  the  account,  but  insisted  on  their  right  to  have  a  decree 
with  costs  against  the  defendant 

Mr.  Bickersteik  and  Mr.  0.  Anderdon^  for  the  defendant 

As  the  engravings  referred  to  in  the  depositions  are  not  pro- 
duced, there  is  no  evidence  that  the  engravings  sold  by  the 
defendant  were  piracies  of  the  plaintiff's  print.  Neither  is  there 
any  evidence  of  the  title  of  the  plaintiff;  for  if  the  engravings 
of  which  he  claims  the  copjrright,  had  been  produced,  it  might 
have  been  found  that  the  date  of  the  publication  and  the  name, 
of  the  proprietors  did  not  appear  upon  it  Besides,  the  injury 
alleged  to  have  been  sustained  by  the  plaintiff  is  fio  trivial,  and 
the  sum  in  question  is  so  small,  that  the  matter  is  below  the  dig- 
nity of  the  court.  The  only  copies  of  the  alleged  piracy,  which 
have  been  sold  by  the  defendant,  are  the  three  which  the  plain-^ 
tiff's  agent  jpurchased ;  and  the  whole  three  'were  worth  only 
about  16^.     At  all  event?,  the  plaintiff  ought  to  have  been  satis- 
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fied  with  retaining  his  injunction  undisturbed;  and  tiie  court 
ought  not  to  encourage  the  oppression  of  bringing  such  a  cause 
to  a  hearing. 

[*249]  *The  Master  of  the  Bolls  : — ^The  first  question  is, 
whether  the  defendant  has  been  proved  to  have  been 
guilty  of  pirating  the  plaintiif' s  print  A  witness,  whose  evi- 
dence is  unopposed,  swears  that  three  prints  were  sold  by  the 
defei^dant,  which,  on  comparison  with  the  original  print  belong- 
ing to  the  plaintiff,  were,  he  says,  clearly  pirated.  There  is  no 
suggestion  in  the  answer  that  the  engravings  complained  of  were 
not  piracies.  But,  these  engravings  having  been  lost  or  stolen 
since  the  examination  of  the  witness,  it  is  said  that,  when  prints 
are  complained  of  as  piracies,  it  is  usual  to  exhibit  to  the  court 
the  original  and  the  alleged  piracy,  and,  as  that  has  not  been 
done  here,  there  is  no  means  of  judging  whether  the  plaintiff's 
rights  have  been  invaded;  And  no  doubt  it  is  usual  to  produce 
the  prints,  and  the  court  may,  on  the  inspection  of  them,  form 
its  opinion ;  but  it  is  not  necessary  to  produce  them,  and  the 
court  may  decide  without  inspection.  Here  it  was  not  made  a 
question  in  the  cause,  whether  the  engravings,  of  which  the  bill 
complained,  were  piracies  of  the  plaintiff's  print;  and  the  testi- 
mony of  the  witness  being  unopposed,  there  is  sufficient  evidence 
to  charge  the  defendant  with  the  offence. 

It  is  next  said,  that  the  injury  complained  of  is  of  so  small  an 
atnount,  that  costs  ought  not  to  be  awarded  to  a  plaintiff  who 
prosecutes-  such  a  suit  to  a  hearing.  I  admit  that  it  would  not 
have  been  fit  for  the  plaintiff  to  have  prosecuted  this  suit,  if  the 
defendant  had  tendered  to  him  the  costs  occasioned  by  his  wrong 
doing,  and  by  the  steps  which  that  wrong  doing  had  caused  the 
plaintiff  to  take  for  his  protection.  But  the  defendant  did  not 
tender  the  costs ;  he  must,  therefore,  be  charged  with  costs;  it  is 

not  reasonable  that  a  party,  whose  copyright  has  been 
[*250]     pirated,  should  *sustain  the  ftirther  injury  of  having 

to  bear  the  costs  of  obtaining  protection. 
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Let  the  injuactioii  be  made  perpetual;  let  the  plaintiff,  if  he 
ehooses,  have  an  account ;  and  let  the  defendant  pay  the  oosta 
of  the  suit. 


The  plaintiff  waived  the  account 


♦Weall  v.  Ricb.  [*251] 

Boci&^1831 :  Jwanarf,  *lih  and  26th  Febnuoy.  . 

If  a  fiUher  nuikefi  »  praTiflion  for  a  child  by  aettlement  on  her  nuuTiage,  and  aftar- 
^  wards  makes  a  provision  for  the  same  child  bj  his  will,  it  is  prima  facie  to  be 
presumed  that  he  does  not  mean  a  double  provision. 

Bat  this  presumption  may  be  repelled  or  fortified  by  intrinsic  evidence  from  the  na- 
ture of  the  two  proYlsioDa,  or  by  extrinsio  evidence  of  the  intentioa  of  the  testa- 
tor at  the  time  of  making  bis  will. 

Slight  difTerences  between  the  two  provisions  will  not  repel  the  presumption  against 
double  provisions. 

Slight  differences  are  such  as,  in  the  opinion  of  the  judge,  leave  the  two  provisions 

.  Sttbstantiatty  of  the  same  nature. 

Dedarations  of  the  parent  refetring  to  his  intention  at  the  time  of  making  his  will, 
whether  made  at  the  time  or  before  or  after,  are  admissible  evidence  to  prove  that 
he  did  not  mean  to  give  a  double  provision. 

A  paper  written  some  time  after  the  date  of  his  will,  and  showing  the  state  of  his 
property,  but  having  no  reference  to  his  intention,*  is  not  admissible  for  that  pur- 
pose. 

A  fiither,  by  articles  made  previous  to  the  marriage  of  his  daughter,  agreed  to  settle, 
either  by  deed  or  will,  lands  of  the  value  of  3,0002.,  in  trust  for  his  daughter  for 
life,  to  her  separate  use,  remainder  to  the  husband  for  life,  remainder  to  the  chil- 
dren of  the  marriage  as  tenants  in  common  in  taU,  with  cross  remainders.  By 
his  will  he  devised  a  real  estate  worth  mora  than  3,0001,  in  trust  for  his  daughter 
fior  life  to  her  separate  use,  but  without  the  power  of  anticipation  or  alienatioii; 
remainder  to  the  husband  for  life,  he  maintaining  and  educating  the  children  of 
the  marriage ;  rem^der  to  the  children  of  the  marriage  as  tenants  in  common  in 
tee;  with  a  limitation  over  of  the  shares  of  those,  who  should  die  under  twenty- 
five  withoat  leaving  issue,  to  the  survivors:  Held,  that  the  differences  between 
the  two  piovisioBS  were  not  such  as  to  repel  the  preeomption  against  doable  pat* 
tions,  and  that  the  daughter,  her  husband  and  children,  were  not  entitled  both  to 
the  benefits  given  by  the  will  and  to  the  provisions  stipulated  for  by  the  articles 

John  Weall,  in  contemplation  of  the  intended  marriage  of 
his. daughter  Ann  with  the  defendant  Henij  !ftice,  executed 
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aprtieles  of  agveenieiit,  dated  tke  4th  of  September,  1816^  wluch 
w&e  in  the  words  fidlowing : 

''  Whereas  a  marriage  being  about  to  take  place  between  my 
daughter  Ann  Weall,  and  Mb«  Qenrj  Bice  of  Jermyn  atreet,  St 
Jame's,  it  was  agreed  that  I  should  advance  8,0002.  as  a  marriage 
portion,  to  be  settled  on  my  daughter  wd  Mr.  Bice,  and  their 
issue ;  but  being  desirous  of  making  a  more  advantageous  aj> 
rangement  and  provision  for  my  daughter  and  her  intended  hus- 
band and  their  issue  by  the  said  marriage,  by  settling 
[*252]  some  *part  of  my  estetes  ia  the  eoujaiy  of  Middles^ 
or  some  other  freehold  or  copyhold  estate. to  be  herea:^ 
ter  purchased  by  me,  to  the  use  or  in  trust  for  my  daughter  for 
Iife„  independent  of  her  husband ;  and  after  her '  decease,  to  thi9 
!iaeof  or  in  trust  for  Mr.  Bice  for  life,  if  he  should  survive  hfir; 
and  after  the  death  of  both  of  them,  to  the  use  of  or  intrust  for  their 
children,  if  they  shall  have  any  by  the  said  marriage,  as  tenants 
in  common  in  tail,  with  cross  remainders  in  tail ;  and  on  fisdlure 
of  issue  by  the  said  marriage,  or  in  case  there  shall  be  a  chUiJ.  or 
ohildren  by  the  said  marriage,  and  all  and  every  such  child  ev 
children  shaU  die  under  the  age  of  twenly-one  years  without, 
issue,  then  to  the  use  of  or  in  trust  to  return  to  my  own  fianily 
in  such  manner  as  I  shall  direct :  Now,  I  do  hereby  agree  with 
Mr.  Rice  that  I  wiU,  either  by  deed  or  by  my  last  wUl,  settle 
such  a  landed  estate,  part  of  my  present  estates,  or  hereafter  to 
be  purchased  by  me,  as  shall  be  of  greater  value  than  3,0002.,  to 
the  uses  and  upon  the  trusts  in  the  manner  hereinbefore  ex- 
pressed, with  the  usual  power  of  leasing;  and  in  the  meantiiQe, 
ftnd  until  such  estate  is  settled,  I  will  pay  the  annual  sum  of 
150t  to  my  said  daughter  Ann  Weall^  independent  of  her  hus- 
band ;  and  after  her  decease,  to  the  person  or  persons  who,  for 
the  time,  would  be  entitled  to  the  rents  and  profits  of  the  estates 
00  agreed  to  be  settled  in  manner  before  mentioned,  if  such  settle- 
ment had  been  made. — J.  Weall." 

The  agreement,  as  originally  drawn,  ended  with  the  following 
clause :  "  Andj  inasmuch  as  I  have  not  yet  made  my  will,  incase 
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I  ediookl  die  before  I  do  make  the  same,  or  execute  a  deed  of 
settlement  to  the  effect  hereinbefore  mentioned,  then  it  is  agreed, 
that  the  said  sum  of  3,000/.,  or  such  interest  as  my  said  daughter 
and  Mr.  Rice,  and  their  issue,  would  take  under  and  by  virtue 
of  this  agreement^  shall  go  and  be  considered  as  port 
^f  her  share  of  my  personal  estate,  which  she  will,  in  [*269] 
the  event  of  my  dying  intestate,  be  entitled  to,  as  one  of 
my  children,  and  shall  be  taken  into  the  account  of  my  personal 
CBBtate  accordii^y.''  BuA  these  words  were  erased ;  ike  ixiHaim 
of  Mr.  Weall  were  written  in  the  margin  over  agadnst  the  erasure;' 
and  on  the  document  there  was  a  memoraadxun  signed  by  him, 
which  stated  that  the  erasure  wa%  made  before  he  signed  the 
agreement. 

The  marriage  was  solemnised. 

John  Wean,  by  his  last  will,  dated  the  21st  of  March,  1818, 
and  duly  executed  and  attested,  gave  and  devised,  amongst  other 
tidnga,  as  follows;  '^  Also  I  give,  devise,  limit  and  appoint  all  that 
my  &rm,  consisting  of  a  lai^  bam,  and  divers  closes,  fields,  ov 
parcels  of  meadow  land,  containing  by  estimation  forty-five  acres, 
be  the  same  more  or  less,  partly  freehold  and  partly  copyhold, 
situate,  lying  and  being  in  the  several  parishes  of  Kingsbury 
and  Harrow,  or  one  of  them,  in  the  said  coimty  of  Middlesex^ 
purchased  by  me  of  my  brother  Benjamin,  as  the  same  now  are 
m  the  occupation  of  John  field,  with  the  appurtenances,  to,  ^t^ 
and  upon  the  uses,  trusts,  intents,  and  purposes  following ;  that 
is  to  say,  to  the  use  of  my  said  sons,  John  Weall  and  Benjamin 
Weall,  their  heirs  and  assigns,  for  and  during  the  natural  life  of 
my  daughter  Ann,  wife  of  Henry  Rice  of  Jermyn  street,  upon 
trust  to  support  and  pceserve  the  contingent  uses  and  estates 
hereinafter  limited  from  being  defeated  or  destroyed ;  and,  upon 
further  trust,  from  time  to  time  during  the  natural  life  of  m^ 
said  daughter  Ann,  to  pay  unto  ov  authorize  and  permit  her  to 
leeeive  the  rents  and  profits  of  the  said  &rm  and  lands  last  above 
devised,  when,  and  as  the  same  become  due  and  payable 
fnaa  time  to  time  during  *thc  natural  life  of  my  said    [*254} 
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daughter,  to  and  ^or  her  own  idbc  and  benefit,  separate  and 
apart  from  and  exclusive  of  her  present  or  any  future  hui^ 
bai^d  with  whom  she  may  intermarry,  and  so  that  the  same  may 
not  be  under  his  power  or  control,  or  subject  or  liable  to  his 
debts,  contracts,  forfeitures,  or  engagements,  so  that  the  receipts 
of  my  said  daughter  Ann  alone,  notwithstanding  her  present  or 
any  future  coverture,  and  whether  she  shall  be  married  or  sole, 
shall  be  sufficient  discharges  for  the  said  rents  and  profits,  and 
so  and  in  such  manner  that  she,  my  said  daughter  Ann,  may  net 
sell,  charge,  alieir,  assign,  incumber,  or  otherwise  anticipate  all 
or  any  part  of  the  same  rents  and  profits,  before  the  same  shall 
become  due  and  payable;  aq^  from  and  after  her  decease,  then 
to  the  use  of  the  said  Henry  Rice,  the  husband  of  my  said  daugh- 
ter Ann  Eice,  in  case  he  shall  survive  her  for  and  during  the 
term  of  his  natural  life,  he  nevertheless  maintaining  and  edu^ 
eating  her  said  child  and  children ;  and  from  and  after  the  de* 
cease  of  my  said  daughter  Ann  Bice  and  her  said  husband,  to 
the  use  of  all  and  every  the  child  and  children  of  my  said 
daughter  Ann  Rice,  by  the  said  Henry  Bice  lawfully  begotten 
and  to  be  begotten,  to  be  equally  divided  between  them,  if  more 
than  one,  share  and  share  alike  as  tenants  in  common,  and  not 
as  joint  tenants,  and  his,  her  and  their  respective  heirs  and  as> 
signs  forever :  and  in  case  any  one  or  more  of  such  children 
shall  die  under  the  age  of  twenty-five  years  without  leaving  any 
issue  of  his,  her  or  their  body  or  respective  bodies  lawfully  be* 
gotten,  living  at  the  time  of  his  death  or  respective  deaths,  then 
as,  to,  for  »and  concerning  the  original  share  or  shares  of  and  in 
the  said  &rm,  lands  and  hereditaments  last  above  devised,  which 
shall  belong  to  the  child  or  children  respectively  dying  as  afore- 
said, and  also  the  share  or  several  shares  of  and  in  the 
[*266}  sftme  £urm  lands  and  hereditaments  which  such  ^child 
•  or  children  respectively  shall  take  under  this  provision 
by  way  of  cross  limitations,  to  the  use  of  the  survivor  or  survi- 
vors, odier  and  others  of  the  same  children,  to  be  equally  divided 
among  them,  if  more  than  one,  share  and  share  alike,  as  tenants 
in  common,  and  not  as  joint  tenants,  and  his,  her  and  Iheir  re- 
spective heirs  and  assigns  for  ever ;  and  in  jcaae  no  child  of  my 
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said  daxighter  Ann  Bice  shall  live  to  attain  tlie  age  of  twenty- 
five  years,  or  die  under  that  age  leaving  suoh  issue  as  aforesaid, 
then  to  the  use  of  such  of  my  children  Thomas,  John,  Benjamin, 
and  Elizabeth  "Weall,  brothers  and  sisters  of  Ann  Rice,  as  shall 
be  living  at  the  time  of  her  decease,  and  the  la^^l  issue  of  such, 
if  any,  of  them,  the  said  Thomas,  John,  Benjamin,  and  Elizabeth 
Weall,  as  shall  be  then  dead  leaving  issue  then  living,  to  be 
equally  divided  among  them,  if  more  than*  one,  share  and  share 
aUke  as  tenants  in  common,  and  his,  her  and  their  respective 
heirs  for  ever ;  so,  nevertheless,  that  the  issue  of  a  deceased 
brother  or  sister  of  the  said  Ann  Rice  take  only  the  share  which 
his,  her  or  their  parent  would  have  taken,  if  living :  Provided 
always,  and  I  hereby  declare,  that  it  shall  and  may  be  lawful 
to  and  for  my  said  daughter  Ann  Rice  during  her  life,  not- 
withstanding her  present  or  any  future  coverture,  and  whether 
sole  or -married)  and  after  her  decease,  to  and  for  her  said  husband 
Henry  Rice,  in  case  he  shall  survive  her,  and  after  the  decease 
of  .the  survivor  of  them,  to  and  for  the  trustees  or  trustee  for  the 
time  being  acting  under  this  my  will,  during  the  minority  of  any 
person  or  persons  for  the  time  being  seised  or  entitled  to  any 
&nn,  lands,  and  hereditaments  last  above  devised,  from  time  to 
time,  by  indentures  or  indenture  dxdy  executed  by  her,  him  or 
them,  to  demise  and  lease  all  or  any  part  or  parts  of  the  same 
&nn,  lands  and  hereditaments  to  any  person  or  persons  for  any 
term  or  number  of  years  not  exceeding  fourteen  years, 
to- take  effect  in  ^possession  and  not  in  reversion,  or  by  [*266] 
way  of  ftiture  interest,  so  as  upon  every  such  demise  or 
lease  there  be  reserved  or  made  payable,  to  be  incident  to  the 
immediate  reversion  of  the  premises  so  to  be  demised,  the  best 
or  most  improved  yearly  rent  or  rents  that  can  at  the  time  be 
zeasonably  had  or  obtained  for  the  same;  without  taking  any  fine 
or  premium  or  other  matter  for  the  making  thereof  and  so  as 
there  be  contained  in  every  such'  lease  a  proviso  or  condition  for 
le-entry  for  nonpa3nnent  of  the  rent  thereby  reserved,  by  the 
ipooe  ^f  twenty-ei^  days  next  aft^er  the  same  shall  have  become 
due  and  payable,  and  so  as  the  person  or  persons,  to  whom  any 
BQch  demise  or^lease  shall  be  granted,  do  execute  a  counterpart 
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or  counterpartfi  thereof  and  thereby  covenant  for  the  due  pay- 
ment of  such  rent  or  rents,  and  be  not  by  any  words  or  clause  to 
be  contained  in  such  lease  rendered  dispunishable  for  waste,  and 
so  as  the  copyhold  parts  of  the  same  farm,  lands  and  heredita- 
ments be  demised  according  to  the  custom  of  the  manor  whereof 
the  same  are  parcel :  Provided  also,  and  I  hereby  further  declare 
that  after  the  decease  of  my  said  daughter  Ann  and  her  said 
husband,  in  case  he  should  survive  her,  thenceforth  during  the 
minority  of  each  or  any  of  her  children  by  the  said  Henry  Bice, 
the  trustee  or  trustees,  for  the  time  being  acting  under  this  my 
will,  shall  and  may  enter  on,  hold  and  enjoy  the  part  of  the 
same  child  of  and  in  the  same  &rm,  lands  and  hereditaments 
last  above  devised,  and  receive  and  take  the  rents  and  profits 
thereof,  and  apply  and  dispose  of  such  profits  in  the  same  mail- 
mer  as  the  interest  or  yearly  proceeds  of  such  child^s  share  of  and 
in  the  sum  of  2,500Z.  hereinafter  bequeathed,  and  thestocke, 
fiinds  and  securities,  in  or  upon  which  the  same  shall  be  laid 
'out  and  invested,  is  or  are  hereinafter  directed  to  be  applied 
during  his  or  her  minority.  Also  I  direct  my  executors  herein- 
after named,  within  six  calendar  months  next  after 
[*257]  ■'^my  decease,  to  lay  out  the  sum  of  2,500i.  sterling  isi 
the  purchase  of  a  competent  share  of  the  6L  per  cenl 
bank  annuities,  or  of  some  other  of  the  parliamentary  stocks  car 
funds  of  Great  Britain,  or  at  interest  upon  government  or  real 
securities  in  England,  as  they  shall  think  fit,  to  be  transferred 
unto  them,  or  into  their  joint  names,  upon  the  trusts  hereinafter 
expressed  or  declared  of  and  concerning  the  same  (that  is  to 
say),  upon  trust,  from  time  to  time  during  the  natural  life  of  my 
said  daughter  Ann  Eice,  to  pay  unto  and  authorize,  permit  and 
suffer  her  to  receive  and  take  the  interest,  dividends  or  yearly  pro- 
ceeds thereof;  when  and  as  the  same  shall  become  due  or  payable 
from  time  to  time,  to  and  for  her  own  use  and  benefit,  separate 
and  apart  from,  and  exclusive  of  her  present  or  any  future  hu«- 
band  with  whom  she  may  intermarry,  and  so  and  in  such  manner, 
and  under  the  same  or  the  like  restrictions  as  hereinbefi>re  eix- 
pressed,  concerning  her  life  interest  in  the  rents  and  profits  of  the 
farm  and  lands  last  above  devised  under  the  trusts  above  dedaiwl 
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in  that  behalf;  and  firom  and  after  &e  deoease  of  my  said  daugh- 
)ler  Ann  Bice,  in  case  she  shall  leave  any  child  or  children  her 
«urviving,  then  npon  trust  from  time  to  time  during  the  life  of 
the  said  Henry  Rice  her  husband,  in  case  he  shall  survive  her, 
or  for  so  long  time  as  the  said  child  or  children  of  my  said 
daughter  Ann  Eioe  shall  live,  but  no  longer,  and  until  the  said 
child  or  children  shall  severally  and  respectively  aittain  the  age 
of  twenty-five  yeans,  to  pay  unto  and  authorize,  permit  and 
suffer  him  to  receive  and  take  the  interest,  dividends  or  yearly 
proceeds  of  the  stocks,  funds  or  securities  to  be  purchased  with 
&e  said  sum  of  2,5002.,  to  and  for  his  own  use  and  benefit,  he, 
nevertheless,  maintaining  and  educating  the  child  or  children  of 
my  said  daughter  Ann  Rice ;  and  from  and  after  the  decease  of 
the  said  Henry  Rice,  in  case  he  shall  survive  my  said 
daughter  *  Ann  Rice,  and  any  such  child  or  children  [*258] 
ehall  also  survive  her,  or  upon  her  child  or  children 
severally  and  respectively  attaining  the  age  of  twenty-five  years, 
which  shall  firdt  happen,  then,  as  to,  for  and  concerning  the  said 
•sum  of  2,5002.,  and  the  stocks,  Amds  and  securities  to  be  pur- 
t^hased  therewith,  upon  trust  for  all  and  every  the  child  or 
•children  of  my  said  daughter  Ann  Rice,  lawfully  begotten  and 
io  be  b^otten,  to  be  equally  divided  between  them,  if  more  than 
one,  share  and  share  alike,  such  share  and  shares  to  be  paid  and 
tvansferred  to  him,  her  or  them  severally  and  respectively  as 
when  he,  she  and  they  shall  severally  and  respectively  attain  the 
age  of  twenty-five  years ;  and  in  case  any  one  or  more  of  them 
shall  happen  to  die  under  the  age  of  twenty-five  years  without 
leaving  lawful  issue  of  his,  her  or  their  body  or  respective  bodies, 
living  at  the  time  of  his,  her  or  their  death  or  respective  deaths, 
then  as  to  the  original  share  or  shares  of  and  in  the  said  sum  of 
2,5002.,  and  the  stocks,  funds  or  securities  to  be  purchased  there- 
with, which  shall  belong  to  the  child  or  children  respectively  so 
dying,  and  also  as  to  the  share  or  shares  of  and  in  the  same 
money,  stocks,  funds  or  securities  which  shall  from  time  to  time 
•be  taken  by  such  child  or  children  under  this  present  limitation, 
by  way  or  in  the  nature  of  cross  remainders,  in  trust  for  the  sur- 
vivars  and  survivor,  other  and  others  of  the  same  children 
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resp^tively,  to  be  eq\xally  divided  between  them,  if  more  than 
one;  and  in  case  no  child  of  my  said  daughter  Ann  Rice  shall 
snrvive  her,  or,  surviving  her,  shall  live  to  attain  the  age  of 
twenty-five  years,  or  die  under  that  age  leaving  ^such  issue  as 
aforesaid,  then,  as  to,  for  and  concerning  the  said  sum  of  2,600i, 
and  the  stocks,  funds  and  securities  in  or  upon  which  the 
same  shall  be  laid  out  and  invested,  upon  trust  for  such'  of 
my  other  children,  Thomas,  John,   Benjamin,  and  Elizabeth, 

Weall,  as.  shall  be  living  at  the  decease  of  my  said 
[*259]     *daughter  Ann  Rice,  and  the  lawful  issue  of  such,  if  any, 

of  the  same  children  as  shall  be  then  dead  leaving  issue 
then  living,  equally  to  be  divided  between  them,  if  more  than 
one,  share  and  share  alike,  so  nevertheless  that  such  issue  take 
only  the  share  which  his,  her  or  their  parent  would  have  taken  if 
living ;  and  it  is  my  will  and  meaning,  and  I  do  hereby  direct  that 
my  said  trustees  and  executors,  in  the  mean  time,  fix>m  and  after 
the  decease  of  my  said  daughter  Ann  Rice,  and  of  her  said  hus- 
band, in  caae  he  shall  survive  her,  and  thenceforth  during  the 
minority  of  her  children,  do  apply  all  or  any  part  of  the  divi- 
dends, interest  or  yearly  proceeds  arising  &om  the  share  of  each 
of  the  children,  of  and  in  the  trust  money,  stocks,  funds  or  secu- 
rities hereby  settled  on  him  or*  her,  in  or  towards  his  or  her 
maintenance  and  education ;  and  further,  that  so  much,  if  any, 
of  the  same  dividends,  interest  or  yearly  proceeds  as  shall  not 
be  applied  for  those  purposes,  shall, from  time  to  time  be  added 
to  the  principal  money  of  the  same  share,  and  improved  at  inter- 
est, together  with  the  same  and  as  a  part  thereof,  by  way  or  in 
the  nature  of  compound  interest,  and  follow  and  be  subject  to 
all  the  limitations,  trusts  and  dispositions  herein  expressed, 
declared  and  contained  concerning  the  principal  of 'such  share, 
until  the  same  shall  become  payable  or  transferable :  and  I  ftov 
ther  direct  and  declare,  that  it  shall  and  may  be  lawful  to  and 
for  the  trustees  or  trustee,  for  the  time  being  acting  imder  this 
my  will,  after  the  decease  of  my  said  daughter  Ann  Rice,  and 
her  said  husband,  in  case  he  shall  survive  her,  and  also  in  their 
or  either  of  their  lifetime,  with  their  consent  and  approbation, 
or  the  consent  and  approbation  of  the  survivor,  in  writing,' to 
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advance  to  or  for  any  child  or  children  of  my  said  daughter  any 
part,  not  exceeding  one  hal^  of  the  value  of  the  expectant  or 
presumptive  share  of  each  of  such  children  respectively,  of  and 
in  the  said  trust  money,  stock,  funds,  and  securities,  in 
*part  of  the  share  or  shares  of  the  same  child  respect-  [*260] 
ively."  The  testator  gave  6,500/.  for  the  benefit  of  his 
daughter  Elizabeth :  he  bequeathed  the  residue  of  his  personal 
estate  to  his  children  Thomas  Weall,  John  Weall,  Benjamin 
Weall,  Elizabeth  Weall  and  Ann  Rice,^n  equal  shares :  and  he 
devised  the  residue  of  his  real  estate  to  his  sons  John  and  Ben- 
jamin, and  appointed  them  his  executors. 

The  testator  paid  150/.  a  year  to  Mr.  and  Mrs.  Rice  during 
his  life,  and  died  in  October,  1822,  without  having  made  any 
settlement  on  them  in  pursuance  of  the  articles  of  the  4th  of 
September,  1816. 

After  the  testator's  death,  there  were  found  among  his  papers 
two  memorandums  in  his  own  handwriting.  One  of  them  began 
with  the  following  words :  "  This  is  the  way  I  intend  to  leave 
my  property  and  estates  to  my  children  as  below  stated,  and 
have  given  instructions  to  Mr.  Palmer  of  Rickmansworth  this 
day,  the  11th  of  March,  1818,  to  make  my  will  as  here  below 
stated  by  me  John  Weall  senior,  of  Hatch  End  in  the  hamlet  of 
Pinner,  Middlesex.  My  will  is  made  by  Mr.  Palmer,  and  signed 
the  21st  of  March  1818,  by  me  John  Weall  senior,  and  property 
left  as  below  stated.  To  my  son  Thomas  Weall  in  money,  6,000/., 
to  be  paid  in  twelve  calendar  months.  To  my  son  John  Weall 
the  land  at  and  in  Oxey  Lane"  (here  came  an  enumeration  of 
parcels) ;  "on  the  whole,  I  think  and  am  sure,  not  worth  less 
than  .....        £2,800    0    0 

Twenty-one  acres  meadows  at  Norrid,  not 
worth  less,  I  am  sure,  than  -  1,200    0    0 

Money  to  be  paid  in  twelve  calendar 
months  ....  l^QOO    0    0 


£5,000    0    0" 
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[*261]  *In  another  part  of  this  memorandum  weie  the  follow- 
ing words:  "To  Ann  Eice  the  estate  at  Kingsbury, 
not  worth  less,  I  am  sure,  than  4000?.:  money  for  her  to  be  put 
in  the  stocks  by  the  executors  and  trustees,  2,500. ;  6j500Z.  for 
my  daughter  Ann  Rice." 

The  other  paper  began  as  follows :  "  The  account  below  is 
what  I  think  and  am  sure  is  owing  to  me  from  my  sons  Thomas, 
John  and  Benjamin  W^all,  and  owing  me  from  other  people, 
and  what  I  have  by  me  in  money  and  stock ;  what  I  have  here 
stated  is  what  I  am  worth  besides  estates.  May  5th,  1821." 
Then  followed  a  statement  of  the  debts  due  to  him,  and  of  his 
other  property,  exclusive  of  his  real  estates. 

Henry  Rice,  for  himself  and  his  family,  having  claimed  to  be 
entitled  as  well  to  the  provisions  made  by  the  settlement  as  to 
the  provisions  made  by  the  will ;  the  bill  was  filed*  by  John 
Weall,  Benjamin  Weall  and  Thomas  Wcall,  for  the  purpose  of 
having  it  declared  that  Mr.  Rice  and  his  wife  and  children  were 
bound  to  elect  between  the  provisions  made  for  them  by  the  . 
will  and  those  of  the  settlement. 

Henry  Rice,  by  his  answer,  alleged  that  the  testator,  before 
signing  the  agreement  of  the  4th  of  September,  1816,  stated 
that  the  3,000/.,  mentioned  in  it  as  his  daughter's  portion,  was  an 
equivalent  for  the  sums  which  he  already  had  given  to  his  sons 
for  their  advancement ;  that  he  should  provide  for  all  his  child- 
ren alike ;  and  that,  at  his  death,  the  remainder  of  his  property 
should  be  divided  equally  among  them.  Both  he  and  his  wife 
insisted  that  they  and  their  children  were  entitled  to  the  benefits 
given  them  by  the  will,  as  well  as  to  the  provisions  secured  to 
them  by  the  agreement. 

[*262]    *Mr.  Tinney  and  Mr.  Barber^  for  the  plaintiffs ; 

Mr.  BlcJcerstetJi  and  Mr.  Stuart^  for  Mr.  and  Mrs.  Rice ; 

Mr.  Pemberton  and  Mr.  Norton,  for  the  children  of  Mrs.  Rice. 
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The  two  memorandums  in  the  testator's  handwriting,  which 
are  before  stated  to  have  been  found  .among  his  papers,  were 
tendered  in  evidence  bj  the  plaintiffs,  in  order  to  show  that  the 
testator  did  not  intend  that  Mrs.  Rice  and  her  family  should 
have  any  share  of  his  property,  except  that  which  was  given  to 
them  by  the  wiU. 

The  defendants  objected  to  the  admission  of  these  documents 
as  evidence,  on  the  ground  that  the  question  must  be  decided  on 
the  construction  of  the  articles  of  agreement  and  of  the  will,  as 
<^llected  from  the  instruments  themselves,  and  could  not  be 
affected  by  any  declarations  of  the  testator,  whether  made  by 
parol  or  contained  in  written  memorandums,  to  which  neither 
the  will  iior  the  articles  had  any  reference.  Part  of  the  first 
paper  purported  to  have  been  written  before  the  will  was  executed; 
another  part  of  it  appeared  to  have  been  Tsoitten  after  the  will, 
but  how  long  after,  it  was  impossible  to  conjecture.  The  second 
paper  had  no  reference  to  the  will,  and  was  of  a  date  long  poste- 
rior to  it.  Neither  of  the  documents  was  contemporaneous  with 
the  will. 

On  the  other  hand,  the  plaintiffs  contended  that  the  declara- 
tions of  a  parent,  referring  to  his  intention  at  the  time  of  making 
his  will,  were  admissible  in  evidence  to  prove  that  he  did  not 
intend  to  give  double  portions;  and  that  they  were 
equally  admissible  for  that  purpose,  *at  whatever  time  [*263] 
they  were  made.  They  cited  Ilinchcllffe^  v.  Ilincli- 
cUffe^ip)  Pole  V.  Lord  Somers^{b)  Druce  v.  Denison.{c) 

The  Master  qf  the  Rolls  admitted  the  first  paper ;  stating 
that  he  considered  it  to  be  settled  by  the  cases  of  Ilinchcliffe  v. 
Hinchdiffe  and  Pole  v.  Lord  Somers^  that  declarations  of  the 
parent,  referring  to  his  intention  at  the  time  of  making  his  Avill, 
whether  made  at  the  time,  or  before,  or  after,  were  admissible 
evidence  to  prove  that  he  did  not  mean  to  give  a  double  pro- 

(a)  3  Yes.  Jan.  616.  (ft)  6  Yea.  309.  (c)  6  Yea.  386. 
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vision.    But  he  rejected  the  second  paper,  upon  the  ground  that 
it  had  no  reference  to  tlie  intention  of  the  testator. 

On  the  principal  question  the  following  authorities  were  cited 
in  the  course  of  the  argument :  Jesson  v.  Je88on,{a)  Thomas  v, 
KemeySjip)  Bruen  v.  Bruen,{c)  Mouhcni  v.  Maahon^id)  Cbpki/  v, 
Copley,{e)  Blandy  v-  Widmorej{g)  Lee  v.  D' Aranda^{ji)  Warren  v. 
Warren  ^(i)  Byde  v.  Byde,{Jc)  Sparhes  v.  Caior/J)  Pok  v.  Lord 
SomerSf{m)  Hinchcliffe  v.  Hinchcllffe^in)  Alleyn  v.  AUeyUjip)  Ma- 
Hieivs  V.  3fathews,(j))  Ilaynes  v.  MicOj{q)  Jeacock  v.  Falk€n€rj{ry 
Oliver  V.  Bricklandj{s)  Barret  v.  Bechfordf{C)  Devese  v. 
[*264]  Pontet,{u)  Jones  v.  ifartin,{v)  ^Ellison  v.  Cboks(m^{w) 
Randall  v.  WilliSj{oc)  Lewis  v.  Madocksfy)  Baugh  v. 
Ii€ad,{z)  Forsight  v.  Orant^{a)  Finch  v.  Finchj{b)  Richardson  v. 
Ulphinsion€,{c)  Couch  v.  Slrat(on,{d)  Tolson  v.  CollinSy{e)  Free- 
mantle  V.  Bankes,{g)  Twisden  y,  Twisden,{h)  Robinson  v.  WhO' 
ley,{i)  Qarikshore  v.  Chalie,{k)  Wallace  v.  PomfretjlJ)  Bengough 
V.  ira?7i:er,(m)  Ourzon  v.  Dc  ?a  Zouch,{n)  Qoldsmid  v.  Ooldsmidy{d) 
Thellusson  v.  Tro(x^r(i,(p)  TFal/im  v.  Smith,{q)  Bdl  v.  Cbfe- 
7}2a72.(r) 

(o)  2  Vem.  255.  (tff)  1  Vea.  jun.  100;  3  Bro.  C.  C. 
{b)  2  Venu  348 ;  2  Freem.  207.              61 ;  2  Cox,  220. 
(fc)  2  Tem.  439 ;  Prec.  in  Chan.  195.         (a;)  6  Ves.  262. 

(d)  1  Bio.  C.  C.  82.  (y)  8  Vea.  150;  17  Ves.  48. 

{«)  1  P.  Wina;  147.  (2)  1  Ves.  jun.  267. 

(g)  2  Vem.  709 ;  1  P.  Wms,  324.  (a)  1  Ves.  jun.  298. 

(h)  1  Ves.  sen.  1 ;  3  Atk.  419.  (6)  1  Ves.  jua  534. 

(i)  1  Bro.  C.  C.  305 ;  1  Cox,  41.  (c)  2  Ves.  jun.  463. 

{*)  1  Bro.  C.  C.  308,  note.  {d)  4  Vea.  391. 

(i)  3  Ves.  jnn.  530.  («)  4  Ves.  483. 

(m)  6  Ves.  309.  {g)  5  Ves.  79. 

(tt)  3  Ves.  jun.  616.  (A)  9  Ves.  413. 

(0)  2  Ves.  sen.  37.  (t)  9  Ves.  677. 

(p)  2  Ves.  sen.  635.  (k)  10  Ves.  1. 

{q)  1  Bro.  0.  C.  129.  (0  11  Ves.  642. 

(r)  1  Bro.  C.  C.  296.  (m)  16  Ves.  507. 

Is)  Cited  in  3  Atk.  420.  (71)  1  Swans.  185. 

(0  1  Ves.  sen.  519.  (0)  1  Swans.  211. 

(u)  Prec.  in  Chan.  240,  note  1  Cox,  (p)  4  Madd.  420. 

288.  (q)  4  Madd.  325. 

(v)  3  Anst.  882.  (r)  5  Madd.  22. 
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It  was  contended  on  the  part  of  the  plaintifFs,  that  the  case 
came  within  that  class  of  authorities  which  has  established,  that 
a  testamentary  gift  made  by  a  father  to  a  child  is  to  be  considered 
as  a  satisfaction  of  any  portion  which  the  father  had  agreed  to 
provide  for  the  child^  and  that  slight  differences  between  the 
two  provisions  will  not  prevent  the  one  from  being  regarded  as 
a  satiafiiction  of  the  other.  Here  the  interest  secured  to  Mrs. 
Bice,  by  the  articles  of  agreement,  was  an  estate  for  life  to  her 
separate  use ;  the  interest  given  to  her  by  the  will  was  also  an 
estate  far  life  to  her  separate  use ;  and  the  only  circumstance  of 
difference  was,  that  the  will  restricted  her  from  anticipation  or 
alienation.  The  lands  at  Kingsbury  were  alone  of  sufficient 
value  to  be  a  Satisfaction  of  the  agreement;  and  in  them  the 
husband  took  an  estate  for  life  in  remainder  after  his 
wife's  death,  *whieh  was  all  that  he  was  entitled  to  [*266] 
under  the  articles.  It  was  true  that  the  will  annexed 
to  the  gift  the  obligation  of  maintaining  and  educating  the  chil^ 
dr^n ;  but  that  was  an  obligation  which  the  law  itself  would 
hBL\e  imposed  upon  him,  and  the  discharge  of  it  was  in  further- 
ance of  the  principal  object  with  which  marriage  settlements  and 
articles  for  settlements  are  mada  As  to  the  children,  the  only 
difference  between  the  two  provisions  was^  that  under  the  articles 
the  children  were  to  take  as  tenants  in  common  in  tail  with  cross 
remainders ;  but  under  the  will,  they  took  the  Kingsbury  prop- 
erty as  tenants  in  common  in  fee,  and  they  took  the  2,600t 
absolutely,  either  at  the  death  of  the  survivor  of  the  mother  and 
&ther,  or  on  their  attaining  twenty-five  after  the  death  of  their 
mother  and  in  thar  &ther's  lifetime. 

K  these  slight  differences  were  sufficient  to  induce  the  court  to 
doubt  whether  the  bequests  given  by  the  will  were  a  satisfaction 
of  the  bequests  stipulated  for  by  the  articles,  yet,  in  cases  of 
alleged  double  portions,  the  question  is  always  one  of  intention; 
and  the  point  to  be  ascertained  is,  did  the  testator  intend  that 
his  daughter  and  her  family  should  take  both  provisions ;  or  did 
he  intend  the  devise  and  bequest  to  them,  contained  in  his  will, 
to  be  a  substitution  for  what  they  might  have  claimed  under  the 
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articles  ?  If 'the  latter^vas  his  intention,  the  objects  of  his  testa- 
mentary bounty  will  not  be  permitted  to  4^eat  it,  by  takijig 
what  he  meant  them  to  have  and  also  T^hat  he  did  not  mean 
them  to  have.  The  will  itself  showed  that  the  testator  did  not 
contemplate  that  Mrs.  Eice  and  her  family  were  to  take  more  x)f 
his  pmperty  than  he  had  devised  and  bequeathedrto  them;  and 
the  memorandum  of  March,  1818,  put  an  end  to  any  possible 
doubt  on  the  point. 

[*266]  *0n  the  other  hand,  it  was  (XHitended  &t  the  defead^ 
ants,  that  the  provisions  made  by  iJie  will  for  Mr.  and 
Mrs.  Eice  and  their  children  neither  oonstituted  a  satia&ction  of 
the .  articles  nor  raised  a  case  of  election.  The  arfides  created  an 
obligation  which  bound  the  assets  of  the  testator ;  and  the  first 
question  was,  had  that  obligation  been  satisfied?  Cleariy'  pol^ 
.  Mrs.  Kice  was  entitled  to  claim  an  estate  for  her  life  to  her  sispar 
rate  use,  tmincumbered  by  any  restrictions :  and  that  t^laim  could 
not  be  satisfied  by  giving  her  an  estate  for  life,  so  qualified  that 
she  eould  neither  anticipate  nor  alien  it — so  modified  as  to  de- 
prive her  of  the  ordinary  advantages  attending  the  possession  of 
property.  The  estate,  which  Mr.  Rice  took  under  the  will,  was 
clogged  with  a  condition  which  amounted  to  a  trust  in  favor  o( 
his  children,  and  which  would  entitle  them,  if  he  did  not  main- 
tain and  educate  them  in  a  manner  suited  to  their  situation  and 
prospects  in  life,  to  file  a  bill  against  him,  and  to  oall  upon  the 
court  to  compel  the  application  of  a  sufficient  part  of  the  ineoine 
given  to  him  by  the  will  towards  the  discharge  of  that  obligation 
which  the  will  had  annexed  to  the  gift.  Each  child  of  the 
marriage  was  entitled  under  the  articles  to  an  interest,  by  way 
of  cross  remainders,  in  the  shares  of  the  other  dtuldren :.  under 
the  will  they  took  only  their  respective  shares.  In  no  case  had 
a  gift  by  vrill  .been  held  to  be  a  satisfiiction  for  a  portion,  where 
the  differences  between  the  two  provisions  were  so  numerous  and 
so  important  as  they  were  here. 

If  the  doctrine  of  satisfaction  did  not  apply,  still  less  could  a 
question  of  election  be  raised.    Why  were  the  parties  ta'lose  the 
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benefit  of  the  contract  into  wbich  the  testator  had  entered,  be- 
cause he  had  made  them  also  olgects  of  voluntary  bounty? 
There  was  no  condition  annexed  to*  his  testamentary 
gifts  ;  he  had  nowhere  *said  that  Mr.  and  Mrs.  Bice  and  [^267] 
dteir.  children  should  tak6  what  he  gave  them  by  his 
will  in  lieu  of  what  he  had  contracted  to  secure  to  them ;  nor 
waa  iihere  any  part  of  the  will  from  which  an  implication  to  that 
effect  could  be  fairly  raised.  Even  the  memorandum  of  March, 
18-18f  amounted  to  nothing  but  an  estimate  of  the  pecuniary 
value  of  Ihe  benefits  which  each  of  his  chQdren  was  to  take  under 
the  will ;  and  there  was  no  part  of  it  firom  which  it  could  be  in- 
ferredf  diat  the  tcatator  intended  his  daughter,  her  husband,  and 
her  children,  to  relinquish  their  claim  under  the  articles.  In 
truths  the  circumstances  of  the  case  precluded  election.  It  would 
be  for  the  intei^t  of  Mr.  Bice  to  take  the  provision  stipulated 
for  by 'the  artidea,  rather  than  that  made  for  him  by  the  will ; 
ihe  inteiest  of  his  wife  and  children  would  be  the  other  way : 
what  then  would  be  to  be  done,  if  he  were  to  elect  to  take  against 
the  will,  while  she  and  the  children  elected  to  take  undar  it  7 


FA,  26A. — ^The  Master  of  the  Bolls  : — In  the  aigument 
o£  this  case,  I  believe  every  authority  has  been  cited  which  can 
bear  upon  the  question.  I  do  not  think  necessary  to  advert  to 
them  particularly;  but  I  shall  endeavor  to  state  distinctly  the 
principles  which  I  extract  firom  the  cases,  and  upon  which  my 
judgment  proceeds. 

The  rule  of  the  court  is,  as,  in  reason,  I  think  it  ought  to  be, 
that  if  a  &ther  makes  a  provision  for  a  child  by  settlement  on 
her  marriage,  and  afterwards  makes  a  provision  iot  the  same 
child  by  his  will,  it.is  prima  facie  to  be  presumed  that  he  does 
not  mean  a  double  provision ;  but  this  presumption  may  be  re- 
pelled or  fortified  by  intrinsic  evidence  derived  from  the 
nature  of  the  two  *provisions,  or  by  extrinsic  evidence.  [*268] 
Where  the  two  provisions  are  of  the  same  nature,  or 
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there  are  but  slight  differences,  the  two  instrumentB  afford  in* 
trinsio  evidence  against  a  double  provision.  Where  the  two 
provisions  are  of  a  different  nature,  the  two  instruments  afford 
intrinsic  evidence  in  favor  of  a  double  provision.  But  in  either 
case  extrinsic  evidence  is  admissible  of  the  real  intention  of  the 
testator.  It  is  not  possible  to  define  what  are  to  be  considered 
as  slight  differences  between  two  provisions.  Slight  differences 
are  such  as,  in  the  opinion  of  the  judge,  leave  the  two  provisions 
substantially  of  the  same  nature ;  and  eve3py  judge  must  decide 
that  question  for  himself. 

In  the  present  case,  the  two  provisions  appear  to  me  substan- 
tially of  the  same  nature :  and  I  consider  that,  the  wiie  taking 
in  both  instruments  to  her  separate  use,  it  is  but  a  slight  differ- 
ence that  in  the  will  she  is  restrained  from  anticipation  and  alien- 
ation— that,  the  husband,  taking  in  both  instruments  an  estate 
for  life  in  remainder,  it  is  but  a  slight  difference  that  in  the  will 
it  ia  expressed  that  he  is  to  maintain  and  educate  his  children — 
that  it  is  but  a  slight  difference  that  by  the  settlement  the  chil- 
dren take  as  tenants  in  common  in  tail  with  cross  remainders, 
and  that  by  the  wilLthey  take  as  tenants  in  common  in  fee,  and 
that  the  testator  has  expressed  an  intention  to  give  them  cross 
remainders  by  a  void  executory  devise,  if  any  of  them  die  under 
twenty-five.  These  differences,  as  I  have  before  observed,  ap- 
pear to  me  to  leave  the  two  provisions  substantially  of  the  same 
nature.  My  opinion,  therefore,  is,  that,  if  in  this  case  there  were 
no  extrinsic  evidence,  Mr.  Rice  and  his  family  could  not  claim 
the  double  provisions. 

But  in  this  case  there  appears  to  me  to  be  extrinsic  evidence, 
which  is  conclusive  upon  the  question,  that,  at  the  ma- 
king *o£  the  will,  the  testator  did  not  intend  a  double  [*269] 
provision.  Upon  referring  to  the  paper  written  by  him 
as  instructions  for  his  will,  it  is  apparent  that  he  means  to  dis- 
pose of  his  whole  property,  and  as  between  his  two  daughters, 
he  gives  the  same  bounty ;  and  it  must  be  inferred,  that  when 
he  says  that  he  gives  to  Mrs.  Bice  an-^tate  "  not  worth  less,  he 
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is  sure,  than  4,000t,"  he  has  expressly  in  view  the  articles  by 
which  he  had  bound  himself  to  provide  for  her  and  her  family 
an  estate  of  greater  value  than  3,000^.  His  plain,  apparent  in- 
tention, therefore,  at  the  time  of  making  his  will,  would  be 
wholly  defeated,  if  the  double  provision  were  to  take  effect ;  and 
upon  this  paper  alone,  the  claim  of  Mr.  Rice  and  his  family 
would  fail 

It  is  argued,  that  the  children  of  the  marriage  are  not  bound 
by  the  same  principles.  .  There  is  no  ground  for  this  distinction : 
the  intention  of  the  testator,  which  governs  this  case,  applies  to 
the  whole  family.    All  must  elect  between  the  two  provisions. 


♦Phillips  Grant  Booker,  Catherine  Booker,  Mary  [*2  70] 
Artimisia  Booker,  and  Eliza  Jane  Booker,  In- 
fants, BY  Geore  Barker,  their  next  friend,  versus  John 
Hensleigh  Allen,  John  Phillips  Adams,  Charles  Ran- 
ken,  William  Evans,  Luke  Booker,  Henry  Gwyther 
AND  Maria  Phillipa  his  wife,  Maria  Piiillipa  Gwyther, 
the  younger,  James  Henry  Alexander  Gwyther,  and 
Sir  Richard  Phillips  Bulkeley  Phillips,  Baronet. 

Rolls. — I83I :  14th  Jaiipaiy,  7th  and  28th  February. 

A  teatator,  who  has  contributed  to  the  mamtenance  and  education  of  a  female  infant 
nearly  related  to  him,  from  the  time  of  her  father*s  death,  and  who  has  been 
treated  by  her  as  the  i)er8on  whose  consent  was  necessary  to-  her  marriage,  and 
who  has  taken  upon  himself  the  obligation  to  make  a  provision  for  her  in  that 
event,  ia,  as  to  the  question  of  a  double  provision  by  will  and  settlement,  to  be 
considered  \n  loco  parentis ;  and  the  presumption  against  a  double  provision,  which 
would  arise  in  the  cause  of  a  father,  will  opply  to  such  a  case. 

In  such  a  case,  parol  evidence  may  be  adduced  to  prove  the  intention  against  a 
double  provision,  as  well  as  on  the  question  whether  the  testator  was  in  loco 
parerUis. 

^•ftsre,  Whether,  If  the  testator  was  not  to  be  considered  in  loco  parentis^  parol  evi- 
dence of  his  mtention  not  to  make  a  double  provision  by  will  and  settlement 
would  be  admissible  7 
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It  being  proved  by  parol  evidence  that  the  testator  intended. the  provision  made  by 
the  settlement  to  be  in  lieu  of  a  legacy  given  by  the  will,  the  settlement  was  held 
to  bo  a  satisfaction  of  the  legacy,  though  the  two  provisions  differed  so  mucli  from^ 
each  other  that  they  could  not  %e  considered  substantially  the  same. 
The  legacy,  was  not  set  up  by  a  codicil,  made  after  the  first  settlement^  ratifying  and 
conHrming  the  will  and  all  the  devises  and  bequests  therein  contained. 

Miss  Graxt  was  one  of  the  nearest  relations  of  the  late  Lord 
Milford,  being  descended  from  a  brother  of  his  grandfather ;  and 
her  brother,  the  defendant,  Sir  Richard  Phillips,  was  the  devisee 

of  his  large  estates.  The  father  of  Miss  Grant  died, 
[*271]    leaving  *his  family  wholly  unprovided  for ;  and  after 

his  death,  Miss  Grant  resided  until  her  marriage,  not 
with  her  mother,  who  survived  the  father,  but  with,  one  of  her 
aunts.  During  the  life  of  her  grandfather,  she  was  maintained, 
and  educated  at  the  joint  expense  of  her  grandfather  and  Lord 
Milford ;  and,  th^  grandfather  also  having  died  in  her  infancy, 
and  lefl  her  one  third  of  his  residuary  estate,  which  amounted  to 
about  1,500?.,  Lord  Milford  from  that  time  made  her  an  annual 
allowance,  by  which  and  the  income  of  the  1,500?.,  but  with 
some  encroachment  also  on  the  principal,  she  was  maintained 
and  educated.  Iler  aunt  from  time  to  time  consulted  Lord  MU- 
ford  as  to  the  plan  of  her  education;  and  Miss  Grant  ^s^  occa- 
sionally a.  visitor  at  Lord  Milford's  house. 

In  October,  1818,  Dr.  Booker  made  an  oflfer  of  marriage  to 
Miss  Grant  by  a  letter,  which  Miss  Grant  transmitted  to  Lord 
Milford,  enclosed  in  a  letter  from  herself,  requesting  his  Lord- 
ships's  approbation  of  the  proposal.  In  answer  to  this  applica- 
tion, Lord  Milford  referred  her  to  his  solicitor,  Mr.  Ranken ;  and 
on  the  29  th  of  October,  he  wrote  a  letter  to  Mr.  Ranken,  enclo- 
sing hers,  in  which  he  said,  "I  have  referred  her  to  you  for  my 
sentiments  on  this  business ;  and  I  trust  you  will  not  flatter  her 
with  any  hope  of  my  consent  to  her  union  with  Dr.  Booker,  until 
it  can  be  found  that  he  has  an  equivalent  to  settle  upon  her." 
On  the  31st  of  October,  1818,  Mr.  Ranken  wrote  to  Miss. Grant, 
informing  her  that,  before  Lord  Milford  would  give  his  consent 
to  the  match,  a  settlement  must  be  made  by  Dr,  Booker  at  least 
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eqphl  to  what  would  be  made  on  her  part,  and  that  he  was  not 
authorized  by  his  Lordship  to  name  any  particular  sum.  Not- 
withstanding this,  the  maiTiage  took  place  on  the  3d  of  Novem- 
ber, following,  without  the  previous  knowledge  or  approbation 
of  Lord  Milford- 

*Between  the  19th  of  November  and  the  1st  of  De-  [*272] 
cember,  1818,  several  interviews  took  place  between 
Dr.  Booker  and  Mr.  Banken ;  when  it  appeared  that  Dr.  Booker 
had  not  any  property  which  he  could  make  the  subject  of  a.  set- 
tlement: but  he  offered  to  insure  his  life  for2,000t,  and  to  settle 
the  policy,  together  with  l,000t  which  remained  of  the  fortune 
Mrs.  Booker  took  under  the  grandfather's  will,  on  her  and  the 
issue  of  her  marriage.  These  circumstances  being  communicated 
to  Lord  Milford,  a  letter,  dated  the  5th  of  December,  and  written 
on  his  Lordship'sbehalf  by  his  secretary,  was  sent  to  Mr.  Banken, 
w^hich  contained  the  following  passage:  "In  respect  to  Mrs. 
Booker's  settlement,  it  is  his  intention  at  his  decease  to  leave  her 
4,000/.,  and  to  allow  her  100/.  per  annum,  to  be  paid  half-yearly ; 
the  first  payment  to  be  made  July  1st,  1819."  •  After  the  lapse 
of  some  time.  Dr.  Booker  having  effected  an  insurance  on  his 
life  for  2,000/.  with  the  view  of  making  it  the  subject  of  settle- 
ment, he  and  his  wife  were  anxious  that  Lord  Milford  should  be 
a  party  to  the  proposed  deed,  and  should  covenant  for  the  pay- 
ment of  the  4,000/.,  and  the  annuity  of  100/.  a  year;  and  this 
request  Mr.  Banken  communicated  to  Lord  Milford.  His  Lord- 
ship was  at  first  averse  to  complying  with  the  application,  and 
stated  that  he  thought  Dr.  Booker  and  Mrs.  Booker  ought*  to  be 
satisfied  with  his  assurance  that  he  would  make  by  his  will  the 
provision  he  had  promised  them  ;  but  he  afterwards  consented 
to  be  a  party  to  the  settlement,  and  to  covenant  for  the  payment 
of  4,000/.  at  his  decease. 

Accordingly,  an  indenture  of  settlement,  bearing  date  the  21st 
of  June,  1820,  was  on  that  day  made  and  executed  between  and 
by  Luke  Booker  and  Elizabeth  his  wife  of  the  first  part,  Rich- 
ard Lord  Milford  of  the  second  part,  and  Charles  Banken 
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[*273]    and  William  Evans  of  *th€  third  part ;   whereby- 
after  reciting  that  a  marriage  had  been  solemnized  be- 
tween Luke  Booker  and  Elizabeth  Grant,  and  that  previously 
to,  and  at  the  time  oi^  the  solemnization  of  the  nlarriage,  Eliza- 
beth Booker  was  possessed  of  1,000Z.  bank  8  per  cent  consolida- 
ted annuities,  which,  upon  the  treaty  for  the  marriage,  it  was 
agreed  should  be  transferred  to  Ranken  and  Evans  upon  the 
trusts  thereinafter  set  forth ;  and  that  it  was  also  agreed  that 
Luke  Booker  should,  after  the  solemnization  of  the  marriage, 
cause  an  insurance  to  be  effected  on  his  life  in  the  sum  of  2,000i 
and  should  assign  the  policy,  with  the  moneys  thereby  secured, 
to  Eanken  and  Evans  upon  the  trusts  thereinafter  declared ;  and 
further  reciting,  that  the  l,000t,  three  per  cent,  consolidated  an- 
nuities had,  since  the  solemnization  of  the  marriage,  been  duly 
transferred  to  Eanken  and  Evans,  and  that  Luke  Booker  had 
effected  the  insurance — it  was  witnessed,  that,  in  pursuance  of 
the  said  agreement,  and  in  consideration  of  the  marriage,  and  in 
order  to  make  a  provision  for  Elizabeth  Booker  in  the  event  of 
her  sufviving  her  husband,  and  for  the  issue  of  the  marriage, 
Kanken  and  Evans,  their  executors,  administrators,  and  assigns, 
should  thenceforth  stand  possessed  of  the  l,000t  three  per  cent, 
consolidated  annuities,  so  transferred  to  them,  upon  trust  that 
they  should  permit  and  suffer  Luke  Booker  and  his  assigns  to 
receive  and  take  the  interest,  dividends  and  annual  produce 
thereof  during  his  life,  and  from  and  immediately  after  his  de- 
cease, upon  trust  that  they  should  permit  and  suffer  Elizabeth 
Booker  and  her  assigns  to  receive  the  dividends  and  annual  pro- 
duce of  the  said  IfiOOL  three  per  cent,  annuities ;  and  from  and 
immediately  after  the  decease  of  the  survivor  of  them,  Luke 
Booker  and  Elizabeth  his  wife,  then  that  Ranken  and  Evans, 
their  executors,   administrators,   and    assigns,   should 
[*274]     stand  possessed  of  the  1,000?.  three  per  *cent.  consoli- 
dated annuities,  and  the  interest,  dividends  and  annual 
produce  thereof,  in  trust  for  the  child  or  children  of  the  marriage, 
in  the  manner  therein  mentioned ;  that  is  to  say,  in  case  there 
should  be  but  one  such  child,  in  trust  for  such  only  child,  and  to 
become  and  be  an  interest  vested  in  such  child,  and  to  be  paid, 
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transferred  and  assigned  to  him  or  her,  at  or  on  sucb  age,  day 
or  time  as  Luke  Booker  and  Elizabeth  his  wife,  at  any  time  or 
times  during  their  joint  natural  lives,  by  any  deed  or  deeds, 
writing  or  writings,  with  or  without  power  of  revocation  and 
new  appointment,  to  be  sealed,  delivered  and  attested  as  therein 
mentioned,  should  jointly  direct  or  appoint ;  and  for  want  of  such 
joint  direction  or  appointment,  then  as  the  survivor  of  them, 
Luke  Booker  and  Elizabeth  his  wife,  at  any  time  after  the  de- 
cease of  such  of  them  as  should  first  depart  this  life,  by  any  deed 
or  deeds,  writing  or  writings,  with  or  without  power  of  revoca- 
tion and  new  appointment,  to  be  sealed,  delivered  and  attested 
as  therein  mentioned,  or  by  his  or  her  last  will  and  testament  in 
writing,  should  alone  direct  or  appoint ;  and  for  want  of  and 
tmtil  any  such  direction  or  appointment  as  thereinbefore  men- 
tioned, in  trust  for  all  and  every  the  children  of  Luke  Booker  on 
the  body  of  Elizabeth  Booker  lawfully  begotten  or  to  be  begot- 
ten, equally  to  be  divided  among  them,  share  and  share  alike, 
the  share  or  shares  of  Such  of  them  as  should  be  a  son  or  sons  to 
be  an  interest  or  interests  vested  in  him  or  them  respectively  at 
his  or  their  age  or.  respective  ages  of  twenty-one  years;  and  the 
share  or  shares  of  such  of  them  as  should  be  a  daughter  or  daugh- 
ters to  be  an  interest  or  interests  vested  in  her  or  them  respec- 
tively, at  her  or  their  age  or  respective  ages  of  twenty-one  years,  or 
day  or  respective  days  of  marriage,  which  should  first  happen,  and 
to  be  paid,  assigned  and  transferred  to  them  respectively, 
at  or  *on  the  same  ages,  days  or  times,  if  the  same  should  [*276] 
respectively  happen  after  the  decease  of  the  survivor  of 
them,  Luke  Booker  and  Elizabeth  his  wife ;  but  if  the  same  should 
happen  in  the  lifetime  of  Luke  Booker  and  Elizabeth  his  wife, 
or  the  survivor  of  them,  then  immediately  after  the  decease  of 
such  survivor:  And  it  was  thereby  declared,  that  in  case  any 
appointment  should  be  made  in  pursuance  of  any  of  the  powers 
aforesaid,  which  should  extend  only  to  a  part  or  parts  of  the 
trust  premises,  and  the  residue  thereof  should  not  be  so  appointed 
as  aforesaid,  such  partial  appointment  should  be  valid  and  efiec- 
tual,  notwithstanding  the  non-appointment  of  the  remaining  part 
or  parts  thereof:  but  in  that  case,  any  child  or  children,  entitled 
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to  a  share  or  shares  under  such  appointment  or  appointments, 
should  not  (unless  such  appointment  or  appointments  should 
express  an  intention  to  the  contrary)  be  entitled  to  any  further. 
shaJ'e  or  shares  of  or  in  the  remaining  or  unappointed  part  or 
parts  of  the  trust  premises,  without  bringing  such  his,  her  op 
their  appointed^share  or  respective  shares  into  hotchpot,  and 
accounting  for  the  same  accordingly :  And  it  was  declared,  that 
if  any'  one  or  more  of  the  said  children  of  Luke  Booker  and 
Elizabeth  his  wife  should  depart  this  life  before  he,  she  or  they 
should  respectively  have  attained  a  vested  interest  in'  his,  her  or 
their  share  or  respective  shares  of  the  trust  premises  by  virtue  of 
the  trusts  aforesaid,  or  any  appointment  to  be  made  in  pursu- 
ance of  any  of  the  powers  thereinbefore  contained,  and  there 
should  not  be  any  such  direction  or  appointment  as  aforesaid, 
contrary  to  the  tenor  and  effect  of  the  present  proviso,  then,  as 
well  the  original  share  or  shares  of  him,  her  or  them  so  dying, 
as  the  share  or  shares  which  should  have  survived  or  accrued  to 
him,  her  or  them  respectively,  by  virtue  of  this  proviso,  of  and 

in  the  said"  bank  annuities,  and  the  ititerest,  dividends 
[*276]     *and  annual  produce  thereof,  or  so  much  thereof  as 

should  not  have  been  applied  for  his,  her  or  their  main- 
tenance  or  advancement,  in  pursuance  of  the  powers  thereinafter 
contained  for  those  purposes,  should  from  time  to  time,  go  and 
accrue  to  the  survivor  or  survivors  of  the  said  childreti,  and  the 
executors,  administrators  or  assigns  of  such  of  them  (if  any)  as 
should  be  then  dead,  having  first  acquired  a  vested  interest  or 
interests  in  his,  her  or  their  original  share  or  shares,  and  should 
be  equally  divided  between  or  amongst  such  survivor  or  sur- 
vivors; and  the  representatives  of  such  of  them  (if  any)  as  should 
be  then  so  dead,  share  and  share  alike,  such  representatives 
taking  only  the  share  and  shares  which  such  deceased  child  or 
children  would  have  taken,  if  living;  and  all  such  surviving  or 
accruing  share  or  shares  should  become  vested  in  and  be  payable 
or  transferable  to  the  person  or  persons  who  should  become  en- 
titled to  the  same  respectively  as  aforesaid,  at  such  ages,  days 
and  times  as  were  thereby  provided  and  declared  touching  or 
concerning  his,  her  or  their  original  share  or  shares,  or  as  near 
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{hereto  as  the  death  of  the  parties  would  admit  of:  but  in  case' 
theie  should  be  no  child  of  Luke  Booker  on  the  body  of  the  said 
EKzabeth  his  wife  to  be  begotten,  or  in  casef  there  should  be  any 
Buch  child  or  children,  and  none  of  them  should  live' to  attain  a 
Testdd  interest  in  the  trust  premises^  the  saidRankenand  Evans, 
and  the  survivor  of  them,  and  the  executors,  administrators 
and  assigns  of  such  survivor,  from  and  immediately  after  the  * 
decease  of  Luke  Booker  and  Elizabeth  his  wife,  and  such  failure 
of  their  children  as  aforesaid,  were  to  stand  possessed  of  the  said 
TtOOOl,  bank*  annuities,  and  the  interest,  dividends  and  annual 
{urodttce  thereof,  or  so  much  therecrf  as  shotild  not  have  been  ap-  * 
plied  for  maintenance  or  advancement,  and  as  should  not  have 
become  vested  in  any  such  child  or  children,  in  trust 
*for  such  person  or  persons^  in  such  parts,  &c.,  as  the  [*277] 
said  Elizabeth  Booker,  by  any  deed  or  deeds,  instru- 
ment or  instruments  in  writing,  &c.,  or  by  her  last  will,  &c., 
should,  notwithstanding  her  then  present  or  any  future  coverture, 
direct,  limit  or  appoint;  and  in  de&ult  of  such  last-mentioned 
direetion,  limitations  or  appointment,  and  as  to  so  much  of  the 
trust  premises  to  which  no  such  direction,  limitation  or  appoint- 
ment should  extend,  in  trust  for  such  person  or  persons  as  should 
Sit  the  decease  of  the  said  Elizabeth  Booker,  be  her  next  of  kin 
by  blood,  and  would,  under  the  statutes  made  for  distribution  of 
intestates'  effects,  be  entitled  to  her  personal  estate,  in  case  she 
had  died  a  widow  and  intestate.  The  next  proviso  declared,  that 
in  case  there  should  be  any  child  or  children  of  Luke  Booker  on 
the  body  of  Elizabeth  his  wife  to  be  begotten,  living  at  the  time 
of  the  decease  of  the  survivor  of  them,  Luke  Booker  and  Eliza- 
beth his  wife,  whose  share  or  respective  shares  of  and  in  the  said 
trust- premises  should  not  then  have  become  vested,. and  there 
slibuld  not  be  any  such  direction  or  appointment  as  aforesaid  to 
the ,  contrary,  it  should  be  lawful  for  Ranken  and  Evans,  or  the 
survivor  of  them,  or  the  executors,  administrators  or  assigns  of 
such  survivor,  from  and  afler  the  decease  of  the  survivor  of  themy 
Luke.  Booker  and  Elizabeth  his  wife^  to  pay  and  apply  the  income 
or  annual  produce  of  the  expectant  or  apparent  share  or  respec- 
tive shares  for  the  time  being  of  such  child  or  children  of  and  in 
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the  said  trust  premises,  or  so  mncb  thereof  as  they,  Banken  and 
Evans,  or  the  survivor  of  them,  or  the  executors,  administrators 
or  assigns  of  such  survivor,  should,  in  their  or  his  discretion, 
think  proper,  for  or  towards  the  support,  maintenance  and  edu- 
cation of  such  child  or  children  respectively,  until  such  his,  her 
or  their  share  or  respective  shares  should  become  vested,  or  he, 

she  or  they  respectively  should  previously  die ;  and  if 
[*278]    in  *any  one  year  the  trustees  or  trustee  for  the  time 

being  should  not  pay  or  apply  for  the  maintenance, 
support  and  education  of  any  one  or  more  of  the  said  children 
the  whole  of  the  income  or  annual  produce  of  the  said  expectant 
or  apparent  share,  for  the  time  being,  of  such  child  or  children 
respectively,  then  that  so  much  of  such  income  or  annual  pro- 
duce as  should  not  have  been  so  applied  as  aforesaid,  should  ac- 
cumulate and  go  in  augmentation  of,  and  be  paid,  assigned  and 
transferred  at  the  same  time  and  together  with  the  original  share 
or  shares  of  such  child  or  children  respectively,  and  be  subject 
to  such  benefit  of  survivorship  or  accruer,  and  other  limitations, 
as  were  therein  before  contained  respecting  such  original  share 
or  shares ;  yet  so,  nevertheless,  that  it  should  be  lawful  for  the 
said  trustees  or  trustee  for  the  time  being,  to  apply  the  surplus 
and  savings  of  the  income  of  the  share  or  shares  of  every  or  any 
such  child,  in  any  one  or  more  preceding  year  or  years,  for  and 
towards  and  in  increase  of  his  or  her  maintenance  in  any  suc- 
ceeding year  or  years.*  It  was  also  declared,  that  it  should  be 
lawful  to  and  for  Ranken  and  Evans,  or  the  survivor  of  them, 
or  the  executors,  administrators  or  assigns  of  such  survivor, 
at  any  time  or  times  during  the  lifetime  of  Luke  Booker  and 
Elizabeth  his  wife,  or  the  survivor  of  them,  with  the  consent  in 
writing  of  them  or  the  survivor  of  them,  and  after  the  decease  of 
such  survivor,  at  the  discretion  of  the  said  trustees  or  trustee  for 
the  time  being,  in  case  there  should  not  be  any  such  direction  or 
appointment  as  aforesaid,  contrary  to  the  tenor  and  effect  of  the 
present  proviso,  to  sell,  assign  and  transfer  any  part,  not  exceed- 
ing one  moiety,  of  the  appointed  expectant  or  apparent  share  or 
shares,  for  the  time  being,  of  such  of  the  said  children  of  the  said 
marriage  as  should  be  a  son  or  sons,  of  or  in  the  said  trust  pre- 
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mises,  and  to  apply  the  moneys  to  be  produced  by  every 
[*279]    such  sale  or  transfer  *in  the  placing  or  putting  him  or 

them,  whose  share  or  shares  should  be  so  in  part  sold 
or  fransferred,  in  or  to  any  business,  profession  or  employment, 
or  in  the  purchasing  of  any  commission  or  commissions  in  the 
army  or  otherwise,  for  his  or  their  respective  preferment  or  ad- 
vancement in  the  world,  notwithstanding  his  or  their  share  or 
respective  shares  of  and  in  the  said  trust  premises,  should  not 
then  have  become  vested  or  payable  or  transferable  as  aforesaid." 
Clauses  followed,  giving  powers  to  sell  the  1,0002.  stock,  to  lay  it 
9ut  on  other  securities,  to  vary  those  securities  firom  time  to  time, 
and  to  lay  out  the  money  in  the  purchase  of  freehold  or  copy- 
hold lands.  The  policy  of  assurance,  too,  was  assigned  Ranken 
and  Evans,  who  were  to  stand  possessed  of  all  sums  of  money 
which  should  be  received  in  respect  of  it,  and  the  securities  in 
which  they  might  be  invested,  on  the  same  trusts  and  subject  to 
the  same  provisos  and  powers  as  were  expressed  concerning  the 
IjOOOt  stock:  and  Dr  Booker  covenanted  to  keep  the  policy 
on  foot  at  his  own  costs. 

The  indenture  then  recited  that,  npon  the  treaty  for  the  mar- 
riage, it  was  agreed  that  Lord  Milford  should  enter  into  a  cove- 
nant for  payment  of  the  sum  of  4,0002.  within  six  calendar  months 
next  after  his  decease,  to  trustees  for  the  benefit  of  Luke  Booker 
and  Elizabeth  his  wife  and  their  children,  and  with  such  limita- 
tions over  as  were  thereinbefore  mentioned:  and  accordingly 
Lord  Milford  for  himseli^  his  heirs,  executors,  and  administrators, 
covenanted  with  Banken  and  Evans,  their  executors,  administra- 
tors, and  assigns,  that  the  heirs,  executors  or  administrators  of 
him  Lord  Milford  would,  within  six  calendar  months  next  after 
iiis  decease,  pay  or  cause  to  be  paid  unto  Ranken  and  Evans,  or 
the  survivor  of  them,  or  the  executors,  administrators  or 
assigns  of  such  survivor,  or  the  trustee  or  trustees  for  *the  [*280] 
time  being  acting  in  the  execution  of  the  said  indenture, 
the  principal  sum  of  4,000i.  but  without  any  interest  for  the  same ; 
And  it  was  declared  that  Ranken  and  Evans,  their  executors, 
administrators  or  assigns,  or  others  the  trustee  or  trustees  for 
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the  time  beii^g,  should  stand  possessed  of  and  interested  in  the 
said  principal  sum  of  4,000/.  upon  trust  that  they  should  lay  out 
and  invest  the  same  in  or  ijpon  the  public  stocks  or  funds  of 
Great  Britain,  or  upon  government  or  real  securities  in  England 
or  Wales,  and  should  from  time  to  time  sell,  transfer,  alter,  vary, 
and  transpose  the  same  stocks,  funds  or  securities  in,  to  or  for 
others  of  the  same  or  a  similar  nature  as  to  them  or  him  should 
seem  expedient ;  yet  so  that  no  such  investments,  sale,  altera- 
tions, or  transpositions,  should  be  made  during  the  lifetime  of 
the  said  Luke  Booker,  and  Elizabeth  his  wife,  or  the  survivor 
of  them,  without  their  or  his  consent  or  approbation  in  writing ; 
and  that  the  said  trustee  or  trustees  for  the  time  being  should 
stand  an(^  be  possessed  of  and  interested  in  the  last  mentioned 
stocks,  funds  and  securities,  and  the  interest,  dividends  and  an- 
nual produce  thereof,  upon  and  for  the  same  trusts,  intents  and 
purposes,  and  with,  under  and  subject  to  the  same  powers,  pro- 
visos, declarations  and  restrictions,  as  were  thereinbefore  ex- 
pressed, declared  and  contained  of  and  concerning  the  said  sum 
of  lOOOZ.  Bank  three  per  cent  consolidated  annuities,  and  the 
interest,  dividends  and  annual  produce  thereof,  or  such  and  so 
many  of  them  as  should  be  then  subsisting  undetermined  or  capa- 
ble of  taking  effect.  \ 

After  the  marriage  of  Dr.  Booker  and  Elizabeth  Grant,  but 
before  the  execution  of  the  settlement,  Lord  Milford  had  made 
his  Avill,  dated  on  the  21st  of  January,  1820,  which  was  partly 
in  the  following  words: 

[*2813  *"I  give  and  bequeath  unto  my  friends,  James  Aok- 
land,  of  Amroth  House  in  the  said  county  of  Pembroke, 
Esq.,  and  John  Ilensleigh  Allen,  of  Cressley  in  the  same  county, 
Esq.,  their  executors  and  administrators,  the  sum  of  4,000/.  upon 
the  trusts,  and  for  the  ends,  intents,  and  purposes,  and  with,  un- 
der and  subject  to  the  provisions  and  .declarations  hereinafter 
expressed  and  declared,  of  and  concerning  the  same  (that  is  to 
§ay),  upon  trust,  that  they  the  said  James  Ackland  and  Jqjin 
Hensleigh  Allen,  or  the  survivor  of  them/ or  the  executors  and 
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administrators  of  such  survivor,  do  and  shall,  immediately  after 
my  decease,  lay  out  and  invest  the  same  sum  of  4,000?.  in  their 
or  his  names  or  name,  in  the  purchase  of  some  of  the  parliamen- 
tary stocks  or  public  funds  of  Great  Britain,  being  of  a  perma- 
nent nature  and  not  of  a  limited  period,  or  at  interest  upon  real 
securities  in  England  or  Wales,  and  als6  do  and  shall  from  time 
to  time  alter,  vary  and  transpose,  all  or  any  of  such  stocks,  funds, 
or  securities  as  they  or  be  shall  think  fit ;  with  powers  for  the 
said  trustee  or  tanistees,  for  the  aforesaid  purposes  or  any  of  them, 
to  give  complete  acquittances  and  discharges  in  writing,  to  any 
person  or  persons  paying,  or  discharging  or  purchasing  any  of 
the  aforesaid  trust  moneys,  stocks,  funds,  and  securities;  and 
upon  fiirther  trust,  that  they  the  said  James  Ackland  and  John 
Hensleigh  AUen,  or  the  survivor  of  them,  or  the  executors  or 
administrators  of  such  survivor,  do  and  shall,  during  the  life  of 
my  relative  Elizabeth  Booker,  the  Avife  of  the  Rev.  Luke  Booker, 
Doctor  of  Divinity,  Hector  of  Dudley  in  the  county  of  Worcester, 
and  the  daughter  of  my  kinswoman  Maria  Phillipa  Gwyther, 
wife  of  the  Rev.  Henry  Gwyther,  curate  of  Westbury  in  the 
county  of  Wilts,  by  her  first  husband,  John  Grant^  Esq.,  de- 
ceased, pay  the  interest,  dividends  and  annual  produce  of*  the 
said  stocks,  funds,  and  securities,  unto  such  person  or 
persons,  *and  for  such  intents  and  purposes  as  the  said  [*282] 
Elizabeth  Booker,  by  any  writing  to  be  signed  with 
"her  own  hand,  shall  notwithstanding  her  present  or  any  future 
coverture,  from  time  to  time  direct  or  appoint;  and  until  and  in 
de&ult  of  any  such  direction  or  appointment,  into  her  own  proper 
hands  for  her  own  sole  and  separate  benefit,  independently  of, 
and  free  from  the  debts,  control,  or  interference  of  the  said  Luke 
Bookef,  or  any  future  husband  vnth  whom  she  may  intermarry: 
and  I  will  and  declare  that  the  receipts  of  the  said  Elizabeth 
Booker,  or  of  such  other  person  or  pei-sons  as  she  shall  or  may 
from  time  to  time  direct  or  appoint  as  aforesaid,  shall,  notwith- 
standing her  present  or  any  future  coverture,  and  whether  she 
be  <i)vert  or  sole,  be  good  and  effectual  releases  and  discharges 
fbr^the  same,  or  so  much  thereof  a|  in  such  receipts  shall  be  ex- 
pressed to  have  been  received ;  and  from  and  immediately  after 
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the  decease  of  the  said  Elizabeth  Booker,  upon  trust,  that  they 
the  said  trustee  or  trustees  do  and  shall  pay  and  transfer  the  said 
principal  money,  stocks,  funds,  and  securities,  unto  all  and  every 
the  child  or  children  of  the  body  of  the  said  Elizabeth  Booker 
lawfully  begotten  or  to  be  begotten,  equally  to  be  divided  be- 
tween or  amongst  them,  share  and  share  alike,  if  there  shall  be 
more  than  one,  and  if  there  shall  be  but  one  such  child,  the 
whole  to  be  paid  or  transferred  to  such  child  or  children  at  the 
times  or  time  and  in  manner  following  (that  ia  to  say),  the  share 
or  shares  of  such  of  them  as  shall  be  a  son  or  sons  to  become 
vested  in  him  or  them  respectively  ob  his  or  their  attaining  the 
age  of  twenty -one  years,  and  to  be  paid  or  transferred  to  him  or 
them  on  his  or  her  attaining  that  age,  if  the  same  should  happen 
after  the  decease  of  the  said  Elizabeth  Booker,  but  if  in  her  life- 
time, then  to  be  paid  to  him  or  them  immediately  after  her  death, 

and  the  share  or  shares  of  such  of  the  said  child  or  child- 
[*283]     ren  as  shall  be  a  *daughter  or  daughters  to  become 

vested  in  her  or  them  respectively,  when  she  or  they 
shall  respectively  attain  the  age  of  twenty-one  years  or  be  mar- 
ried, which  shall  first  happen,  and  to  be  paid  or  transferred  to 
her  or  them  respectively,  when  she  or  they  respectively  shall 
attain  the  same  age  or  be  married,  if  the  same  shall  happen  after 
the  decease  of  the  said  Elizabeth  Booker,  but  if  in  her  lifetime, 
then  immediately  upon  her  death :  provided  always,  and  I  do 
hereby  declare  my  will  to  be,  that  if  one  or  more  of  such  child 
or  children  shall  depart  this  life,  before  he,  she  or  they  shall 
attain  a  vested  interest  in  the  said  trust  moneys^  stocks,  funds,  or 
securities  by  virtue  of  this  my  will,  then  the  share  or  shares  of 
him,  her  and  them  so  dying,  shall  go  and  accrue  to  the  survivor 
or  survivors,  or  other  or  others  of  such  children,  and  be  equally 
divided  amongst  them,  if  more  than  one,  share  and  share  alikcj, 
as  the  same  shall  become  vested,  payable,  and  transferable,  at 
the  same  days  and  times  as  are  hereinbefore  mentioned  with 
respect  to  his,  her  and  their  original  share  or  shares  of  the  said 
.trust  moneys,  stocks,  funds,  or  securities ;  and  in  case  of  tho 
death  of  any  other  of  such  cljjldren,  before  such  accruing  or  sui- 
viving  share  or  shares  shall  become  vested  as  aforesaid,  then 
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every  such  accruing  and  surviving  part  or  share  shall  be  again 
subject  and  liable  to  ^uch  right,  chance,  contingency,  or  condi- 
tion of  accruer,  to  and  amongst  the  survivor  or  survivors  and 
other  or  others  of  the  said  children  as  hereinbefore  is  provided 
touching  the  same  original  share  or  shares  thereof:  and  upon 
further  trust  that  any  such  trustee  or  trustees  do  and  shall  after 
the  decease  of  the  said  Elizabeth  Booker  pay  and  apply  the  divi- 
dends and  interest  of  the  share  or  shares  of  such  of  the  said 
children  as  shall  not  have  acquired  a  vested  interest  in  the  said 
trust  moneys,  stocks,  funds,  or  securities,,  for  and  towards  his, 
her  or  their  maintenance  and  education  respectively, 
until  the  same  respectively  shall  become  *payable :  and  [*284] 
in  case  there  shall  be  no  child  of  the  body  of  the  said 
Elizabeth  Booker  lawfully  begotten,  or,  there  being  one  or  more 
such  child  or  children,  all  of  them  shall  happen  to  die  without 
having  attained  a  vested  interest  or  vested  interests  in  the  said 
trust  moneys,  stocks,  funds,  and  securities,  under  the  trust  afore- 
said, then  and  in  such  case  it  is  my  will  that  they  the  said  James 
Ackland  and  John  Hensleigh  AUen  or  the  survivor  of  them,  or 
ihe  executors  or  administrators  of  such  survivor  do  and  shall, 
immediately  after  the  decease  of  the  survivor  of  the  said  Eliza* 
beth  Booker  and  such  child  or  children,  pay  the  interest,  divi- 
dends and  annual  produce  of  the  said  trust  moneys,  stocks, 
funds,  and  securities,  unto  ihe  said  i[aria  Phillipa  Gwyther  and 
her  assigns  fpr  and  during  her  life,  for  her  and  their  own  use 
and  benefit;  and  from  and  immediately  after  the  decease  of  the 
said  Maria  Phillipa  Gwyther,  to  Maria  Phillipa,  the  daughter  of 
the  said  Maria  Phillipa  Gwyiher  by  the  said  Henry  Gwyther, 
until  she  shall  attain  the  age  of  twenty-<me  years,  or  be  married, 
and  when  she  shall  attain  that  age  or  be  married,  do  and  shall 
pay  and  transfer  the  whole  of  the  said  trust  moneys,  stocks, 
funds  and  securities,  unto  the  said  Maria  Phillipa  Gwyther,  her 
executors,  administrators  and  asdgns,  for  her  own  absolute  use 
and  benefit :  but  in  case  the  said  Maria  PhilUpa  G^vyther  shall 
attain  the  age  of  twenty-one  years  or  be  married,  then  my  will 
is  that  the  whole  of  the  said  principal  moneys,  stocks,  funds,  and 
securities^  shall  go  to  my  executors  hereinafter  named  upon  the 
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like  tnists,  and  for  the  like  ends,  intents  and  purposes,  as  aie 
hereinafter  declared  with  respect  to  the  residue  of  my  personal 
estate."  He  appointed  Jame^  Ackland  and  John  Hensl^gh 
Allen  his  executors.  ' 

In  September,  1820,  Lord  Milford  made  a  codicil  to  his  "vrill, 
giving  a  small  annuity ;  and  in  October,  1820,  another 
[*285]  *codicil,  giving  another  small  annuity.  James  Ackland 
having  died,  his  Lordship  made  a  third  codicil,  dated 
the  28th  of  July,  1821.  After  mentioning  the  death  of  Ackland, 
and  expressing  his  desire*  to  appoint  John  Phillips  Adams  a 
trustee  and  executor  in  his  stead,  and  to  give  another  legacy 
in  addition  to  those  given  by  his  will,  he,  by  this  codicil,  which 
he  directed  to  be  taken  as  part  of  his  will,  appointed  John  Phil- 
lips Adams  to  be  a  trustee  in  conjunction  with  Hensleigh ;  and, 
for  further  effectuating  his  said  desire,  he  **gave,  devised  and 
bequeathed  unto  the  said  John  Phillips  Adams  and  John  Hens- 
leigh Allen,  their  heirs,  executors,  administrators,  and  assigns 
respectively,  all  and  singular  so  much  and  such  part  of  his  real 
and  personal  estate  as  were  by  his  said  will  given,  devised  and 
bequeathed  unto  the  said  James  Ackland  and  John  Hensleigh 
Allen,  their  heirs,  executors,  administrators,  and  assigns  respect- 
ively, to  have,  hold,  receive,  and  take  the  same  unto  and  by  the 
said  John  Phillips  Adams  and  John  Hensleigh  Allen,  their 
heir^,  executors,  administrators,  and  assigns' respectively,  for  and 
during  the  hke  estates  and  interests,  in  the  like  manner,  to,  upon 
and  for  the  like  uses,  trusts,  interests,  and  purposes,  and  with, 
under  and  subject  to  the  like  powers^  provisos,  conditions,  dec* 
larations,  and  agreements  as  were  in  and  by  his  said  will  given, 
devised,  bequeathed,  limited,  directed,  expressed,  declared,  and 
contained  of  and  eoncorning  the  same  parts  of  his  said  real  and 
pereonal  estates  so  thereby  given,  devised  and  bequeathed  unto 
the  said  James  Ackland  and  John  Hensleigh  Allen,  their  heirs, 
executors,  administrators,  and  assigns  respectively  as  aforesaid.'' 
The  testator  then  gave,  devised  and  bequeathed  unto  the  said 
John  Phillips  Adams  the  sum  of  100/.,  to  be  paid  to  him  im- 
mediately after  his  decease,  and  uominated,  constituted  and 
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appointed  the  said  Jolin  Phillips  Adams  and  *John  [*286] 
Henaleigh  Allen  executors  of  his  said  will,  and  of  that 
his  said  codicil,  upon-  the  trust  aforesaid :  and  he  thereby  "  rati- 
fied and  confirmed  his  said  will,  and  all  devises  and  bequests* 
matters  and  things  therein  mentioned  and  contained,  and  not 
thereby  and  therein  revoked,  altered  or  varied" 

Lord  Milford,  on  the  14th  of  October,  1822,  made  a  fourth 
codicil,  bequeathing  three  small  legacies. 

Lord  Milford  died  on  the  28th  of  November,  1823 ;  Mrs. 
Booker  died  in  January,  1826,  leaving  her  husband  and  four 
infant  children  her  surviving. 

The  bill  was  filed  by  the  children  of  Dr.  and  Mrs.  Booker  for 
the  purpose  of  asserting  their  title  to  the  benefits  given  them  by 
Lord  Milford^B  will,  in  addition  to  the  provisions  made  for  them 
by  his  covenant  in  the  settlement.  The  bill  charged  that  it  was 
Ihe  meaning  and  intention  of  Lord  Milford  that  both  the  sum  of 
4,0002.  covenanted  by  the  settlement  to  be  paid,  and  also  the 
sum  of  4,0002.  bequeathed  by  his  will,  should,  upon  his  decease 
become  payable  for  the  benefit  of  Elizabeth  Booker  and  her 
issue;  that  Elizabeth  Booker  was  his  near  kinswoman  and  rela- 
tive ;  that  Lord  Milford  was  a  single  man,  and  never  had  any 
&mily  of  his  own ;  that  he  had  adopted,  brought  up,  and  edu- 
cated Elizabeth  Booker  from  her  injEsmcy  at  his  own  expense ; 
liiat  he  always  acted  towards  her  as  a  parent,  and  on  all  occa- 
sions expressed  himself  as  being  much  attached  to  her,  and 
ailxious  for  her  advancement  and  welfare  in  the  world;  and 
that,  from  the  time  of  the  marriage  down  to  his  death,  his  Lord- 
ship had  paid  to  Dr.  Booker,  by  way  of  bounty,  and  in  order  to 
assist  in  the  support  of  his  wife  and  family,  an  annual  allowance 
of  200t  The  prayer  was,  that  it  might  be  declared 
that  the  personal  *estate  and  effects  of  Lord  Milford  [*287] 
were  liable  to  the  payment  of  the  principal  sum  of 
4,000Z.  covenanted  by  the  indenture  of  settlement  to  be  paid  by 
him,  with  interest  from  the  end  of  six  months  after  his  decease, 
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and  also  to  the  payment  of  the  legacy  of  4,000Z.,  with  interest^ 
to  be  computed  from  the  end  of  twelve  months  after  his  decease. 

Sir  Richard  Phillips  Bulkeley  Phillips,  the  residuary  legatee 
,  of  Lord  Milford,  and  brother  of  Mrs.  Booker,  by  his  answer  ad- 
mitted that  Lord  Milford  had  contributed  to  h^r  maintenance 
and  education  in  the  manner  already  mentioned ;  that  he  had 
shown  her  the  regard  usual  among  relations ;  and  that  she  had 
been  an  occasional  visitor  at  his  house.  He  then  said,  "  that  it 
was  not  true  that  Lord  Milford  did  adopt,  bring  up,  and  educate 
Elizabeth  Booker  from  her  infancy  at  his  owti  expense,  or  other- 
wise than  as  afoiesaid ;  or  that  Lord  Milford  did  stand  towards 
Elizabeth  Booker  in  the  place  and  situation  of  a  father,  or  tnat 
he  professed  and  expressed  or  showed  in  any  manner,  further  or 
otherwise  than  as  aforesaid,  great  interest  or  regard  for  her  or 
for  her  advancement  and  welfare  in  the  world." 

According  to  the  evidence,  Lord  Milford  had  contributed 
regularly  to  the  maintenance  and  education  of  Mrs.  Booker  be- 
fore her  marriage,  and  was  consulted  as  to  the  mode  of  bringing 
her  up ;  and  she  was  frequently  at  his  house  as  a  visitor.  About 
the  time  when  she  came  of  age,  a  proposal  of  marriage  was  made 
to  her  by  a  Mr.  Unthank,  and  upon  that  occasion  she  applied  to 
Lord  Milford  for  his  consent  to  the  match.  Lord  Milford  ap- 
proving of  the  marriage,  authorised  his  solicitor  to  communicate 
to  the  father  of  the  intended  husband,  that  the  provision,  which 

he  meant  to  make  for  Miss  Grant,  was  the  sum  of 
[*288]    4,000/.  to  be  paid  at   his  *death.     Accordingly  the 

father  of  the  intended  husband,  who  was  a  solicitor,  pre- 
pared a  draft  of  a  settlement ;  by  which  the  sum  of  4:,00W.  was 
to  be  settled  on  Mite  Qrant  and  the  intended  husband  and  their 
issue.  This  draft  was  submitted  to  Lord  Milford's  solicitor  for 
his  perusal,  and,  being  approved  by  him,  was  afterwards  en- 
grossed ;  but,  finally,  the  marriage  with  Mr.  Unthank  did  not 
take  effect. 

In  1815,  another  offer  of  marriage  was  made  to  Miss  Grant, 
on  which  Lord  Milford  was  consulted;  and  communications 
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took  place  between  him  and  the  intended  husband  as  to  the 
amount  of  the  provision  which  he  meant  to  make  for  the  lady ; 
but  this  negotiation,  also,  was  ultimately  broken  off. 

Mr.  Ranken,  in  his  deposition,  after  proving  the  circumstances 
connected  with  the  proposal  of  marriage  on  the  part  of  Dr. 
Booker,  stated,  that,  "  about  the  time  when  Richard  Lord  Mil- 
ford  did  so  consent  to  concur  in  such  settlement,  he  expressly 
informed  deponent,  and  desired  deponent  to  inform  the  defend- 
ants, Luke  Booker  and  Elizabeth,  his  wife,  that  he  had  done  so 
on  the  recommendation  of  the  deponent  for  their  satisfaction; 
and  that  the  provision,  which  he  had  agreed  to  make  by  such 
settlement,  was  in  lieu  of  the  provision  which  he  had  promised 
and  agreed  to  make  by  his  will  for  the  said  Elizabeth  Booker ; 
and  that  he,  deponent,  did  so  expressly  inform  the  defendants, 
Luke  Booker  arid  Elizabeth  Booker,  accordingly. 

Mr.  Pemherton  and  Mr.  Wheaiki/,  for  the  plaintiffe. 

The  presumption  against  double  provisions  coming  from  a 
parent  to  a  child,  is  founded  on  the  principle  that  it  is  the  inten- 
tion of  the  parent,  in  making  the  provision,  to  satisfy 
*the  moral  obligation  he  is  under :  but  a  stranger  or  [*289] 
collateral  relation  not  being  under  any  such  obligation, 
his  gifts  are  mere  bounty ;  there  is  no  measure  by  which  that 
bounty  can  be  limited,  except  the  language  of  the  instruments 
by  which  it  takes  effect ;  and  a  legacy  given  by  his  will  would 
not  be  deemed  to  be  satisfied  by  a  settlement  subsequently  made, 
even  if  the  two  provisions  were  the  same,  or  so  similar  as  not  to 
be  substantially  different.  Shudal  v.  Jekyll^{a)  Powell  v.  Cka- 
fer,(t)  Brown  v.  P€ck.(c)  In  the  present  case  the  two  provisions 
are  essentially  different.  Under  the  will,  Dr.  Booker  takes  noth- 
ing, and  Mrs.  Booker  takes  an  immediate  estate  for  life  to  her 
separate  use ;  the  settlement  gives  Dr.  Booker  a  life  interest,  and 
gives  Mrs.  Booker  nothing  till  after  his  death ;  under  the  will, 

(o)  2  Atk.  616.  (6)  2  Bro.  C.  C.  499.  (c)  1  Elcn.  UOl 
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the  children,  on  the  death  of  their  mother,  become  entitled  to  the 
4,000?.,  in  equal  shares ;  under  the  settlement,  theit  interests  are 
postponed  till  the  death  of  their  Either,  and  are  subject  to  a 
power  of  appointment.  Even,  therefore,  if  the  provision  had 
come  from  a  parent,  it  would  be  impossible  to  contend  that  the 
settlement  was  either  a  satisfaction  or  an  ademptipn  of  the  legacy. 

The  parol  evidence  that  the  testator  intended  the  settlement 
to  be  a  satisfaction  of  the  legacy,  cannot  be  received ;  for  though 
such  evidence  has  been  received  to  support  the  presumption 
against  double  portions,  it  cannot  be  admitted  where  the  pre- 
simiption  does  not  exist.  If  it  be  said  that  Lord  Milford  is 
proved  to  have  placed  himself  in  loco  parentis^  and  that  parol 
evidence  of  his  intention  is  therefore  admissible,  we  deny  that 
parol  evidence  can  be  received  for  the  purpose  of  letting  in  other 
parol  evidence.  The  testimony,  which  is  tendered  here, 
[*290]  *is  in  contradiction  to  the  tenor  of  the  instruments  them- 
selves, and  to  the  answer  of  the  principal  defendant, 
who  denies  that  Lord  Milford  did  place  himself  in  the  situation 
of  a  parent  towards  Miss  Grant. 

If  the  settlement  were,  in  itself,  a  satisfaction  or  ademption  of 
the  legacy  given  by  the  prior  will,  the  third  codicil  will  prevent 
that  consequence  from  ensuing.  The  codicil  republishes  the 
win ;  it  makes  the  will  speak  from  that  date ;  and  it  expressly 
ratifies  and  confirms  all  the  bequests  contained  in  the  will.  In 
fact,  therefore.  Lord  Milford  has,  by  a  testamentary  instrument, 
long  after  the  date  of  the  settlement  and  of  his  alleged  commu- 
nication to  Mr.  Ranken,  bequeathed  to  the  infant  plaintiffs  the 
legacies  which  they  now  claim :  and  it  must  have  been  the  in- 
tention of  Lord  Milford  that  Mrs.  Booker  and  her  children  should 
take  the  legacy  as  well  as  the  provision  secured  for  them  by  his 
covenant :  Jackson  v.  IIurlock,{a)  liobinson  v.  Whitley ^{b)  Ilursi 
V.  Beack.{c) 

{a)  2  Eden,  263.      .  (e)  5  Madd.  35L 

(6)  9  Ves.  677. 
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Mr.  Tiniiey  and  Mr,  TTarwood,  for  Dr.  Booker,  supported  the 
argument  of  the  plaintiffs,  and  cited  Deheze  v.  }fann,(a)  Roome  v. 
Iio(fme,{b)  DuYvdas  v.  Duiens,{c)  and  Ilartopp  v.  Hartopp.{d) 

Mr.  Blckerstetli^  for  the  residuary  legatee,  first  insisted  that 
Lord  Milford  was  to  be  considered  as  having  placed  himself  in 
loco  parentis  towards  Miss  Grant,  so  that  the  case  was  to  be  gov- 
erned by  the  same  rules  which  applied  to  parent  and  child. 

*Mr.  Pemberion  objected,  that  it  was  not  open  to  the  [*292] 
defendant  to  allege  that  Lord  Milford  had  placed  him- 
self in  hco  parentis  towards  the  lady,  or  to  tender  evidence  on 
that  point,  even  if*  such  evidence  were  admissible,  because,  by 
his  ans^ver  he  had  alleged  the  contrary ;  and  the  passage  of  the 
answer,  already  referred  to,  was  read  in  support  of  the  objection. 

Mr.  BickerstetJi  answered,  that  the  bill  alleged  that  Lord 
Milford  had  placed  himself  in  the  relation  of  a  parent  towards 
the  lady,  and  that  the  plaintiffs  could  not  now  be  allowed  to 
controvert  their  own  allegation.  The  passage  of  the  answer, 
which  had  been  referred  to,  amounted  to  no  more  than  this,  that 
Xx>rd  Mrlford  had  not  placed  himself  in  the  situation  of  a  parent 
further  or  otherwise  than  as  appeared  by  the  acts  and  conduct 
therein  mentioned ;  but  these  acts  and  conduct  sufficiently  estab- 
lished, that  for  the  purposes  of  the  present  question,  he  was  to 
be  considered  in  loco  parentis. 

The  Master  of  the  Rolls  expressed  his  opinion,  that  the 
answer  was  to  be  taken  as  meaning  no  more  than  that  Lord 
Milford  did  not  place  himself  in  the  situation  of  a  fether  other- 
wise or  further  than  as  the  inference  that  he  did  so- might  arise 
from  the  facts  admitted  by  the  defendant. 

Mr.  Biclcersieth  and  Mr.  Pole  continued  their  argument  for  the 
residuary  legatee. 

{a)  2  Bro.  C.  C.  619.  (c)  1  Tes.  jun.  196;  2  Cox.  22yS. 

(b)  3  &tk.  181.  (d)  17  Ves.  134. 
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The  relationaliip  between  Miss  Grant  and  Lord  Milford,  his 
pecuniary  contributions  towards  her  maintenance  and  education, 
and  the  interest  he  took  in  all  her  concerns,  place  him  towards 
her  in  the  relation  of  a  parent.  Whenever  any  treaty  of  mar- 
riage was  in  agitation,  he  was  the  first  person  consulted ; 
[*292]  it  was  with  *him  that  the  husband  and  the  husband's 
relations  communicated  on  the  subject  of  the  portion 
he  meant  to  give  the  lady ;  and  it  never  for  one  moment  occurred 
to  him  to  suggest  that  she  was  not  to  derive  a  portion  from  him. 
These  arc  matters  which  must  necessarily  be  established  by 
parol  evidence;  and  they  are  completely  established  here. 
Lord  Milford  voluntarily  took  upon  himself  obligations  which 
law  or  nature  did  not  impose  upon  hiin ;  and  he  is  entitled  to 
the  benefit  of  all  the  presumptions  which  would  exist  between  a 
parent  and  a  child.  The  consequence  is,  that  evidence  may  be 
received  that  a  provision  made  by  him  on  the  marriage  of  the 
lady  Avas  a  satisfiiction  of  a  legacy  given  her  by  his  will :  Ec 
parte  Pye^{a)  ifonck  v.  ilonckJ^Jj)  RoseweU  v.  Beniiet^{c)  Harlopp  v. 
IJariopp,{d)  In  Shudal  v.  Jekyll^{e)  parol  evidence  was  received 
of  the  testator's  declarations.  The  evidence  here  shows,  beyond 
all  doubt,  that  Lord  Milford  did  not  mean  to  make  two  pro- 
visions for  his  relation  and  her  family ;  and,  on  the  contrary, 
that  the  covenant  was  entered  into  at  their  request,  and  upon 
their  importunity,  and  was  a  substitution  for  the  legacy. 

If  the  legacy  given  by  the  will  is  to  be  considered  as  satisfied 
by  the  provision  made  by  the  settlement,  it  is  in  substance 
adeemed :  it  ceases  to  be  an  operative  part  of  the  will,  and  the 
subsequent  codicil  cannot  operate  as  a  new  gift :  Izard  v.  Harst^{g) 
Drinkwatp.r  v.  Falconer^{h)  Groshie  v.  JPDoual{i)  In  Monde  v. 
Moiiclc^  a  legacy  given  by  a  person  standing  in  loco  parentisy 
was  adeemed  or  satisfied  by  a  provision  made  for  him  on  his 
marriage;    and  a  subsequent  codicil,   by  which   the   testator 

(a)  18  Vcfl.  140.  (e)  2  Alk.  516. 

(b)  1  Ball  &  Bo.  298.  (g)  2  Freem.  224;  2  Eq.  Ca.  Ab.  769. 

(c)  3  Atk.  77.  (h)  2  Ves.  sen.  623. 

(d)  17  Ves.  184.  (i)  3  Ves.  610. 
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[*293]    *"  ratified  and  confirmed  his  will  in  all  respects,"  was 
held  not  sufficient  to  set  up  the  bequest. 

Mr.  Pemherton  in  r^ly. 

In  Hurst  V.  Beach^  the  language  of  the  court  was  this :  "  Where 
the  court  raises  the  presumption  against  the  intention  of  a  double 
^ft,  by  reason  that  the  sums  and  the  motive  are  the  same  in  both 
instruments,  it  will  receive  evidence  that  the  testator  actually 
intended  the  double  gift  he  has  expressed.  In  like  manner, 
evidence  is  received  to  repel  the  presumption  raised  against  an 
executor's  title  to  the  residue,  from  the  circumstance  of  a  legacy 
given  to  him ;  and  to  repel  the  presumption  that  a  portion  is 
satisfied  by  a  legacy.  In  all  these  cases  the  evidence  is  received 
in  support  of  the  apparent  effect  of  the  instrument,  and  not 
against  it.  I  am  of  opinion,  therefore,  that  such  evidence  can- 
not be  received  without  breaking  in  upon  the  primary  rule,  that 
parol  evidence  is  not  admissible  against  the  expressed  efiect  of  a 
written  instrument"(a)  Here  the  parol  evidence  is  tendered  to 
counteract  what  would  be  the  effect  of  the  will  and  settlement, 
if  these  two  instruments  were  construed  without  reference  to  any- 
thing not  contained  in  them. 

In  Ex  parte  Pye^  Lord  Eldon,  speaking  of  the  doctrine,  that  a 
legacy  might  be  satisfied  by  a  portion,  says,(J) "  The  court  seems, 
in  the  older  cases,  to  have  met  with  some  difficulty  in  determin- 
ing whether  this  rule  should  be  confined  to  those  whd  stood  in 
the  actual  relation  of  parent  and  child ;  and  it  has  accordingly 
been  urged  in  argument,  but  not  supported  by  decision,  except 
where  ^accounted  for  by  evidence  of  declarations,  that 
the  court  *have  said  they  did  not  mean  to  confine  this  [*294] 
doctrine  to  persons  standing  in  that  actual  relation; 
but  perhaps  it  might  apply  to  a  person  placing  himself  in  hco 
parentis^  undertaking  the  care  of  an  orphan :  but  what  is  to  be 
the  evidence  of  that,  whether  written  evidence  in  the  will  and 

(a)  5  Madd  360.  (5)  18  Yea.  151. 
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settlement^  or  the  conduct  observed  at  the  marriage,  or  to  be 
derived  from  mere  declai'ations,  is  left  so  much  afloat^  that  there 
is  considerable  difficulty  in  making  a  judicial  decision  upon  it." 
The  evidence  which  is  here  offered  to  prove  ^hat  Lord  Milford 
placed  himself  in  loco  parentis,  does  not  come  within  even  any 
of  the  classes  to  which  Lord  Eldon  refers  in  language  implying 
anything  rather  than  a  sanction  of  their  admissibility. 

Lord  Hardwicke,  in  Shudal  v.  Jekyll^  has  stated  what  circum- 
stances must  concur  to  bring  bounty  proceeding  from  a  collateral 
relation  within  the  rule  against  double  portions.*  "  This  court," 
says  his  Lordship,(a)  "  leans  strongly  against  double  portions  or 
double  provisions ;  and  whether  the  portion  given  in  the  life- 
time is  less  or  not,  is  no  ways  material :  but  all  these  cases  differ 
extremely  from  a  bounty  given  by  a  remote  relation ;  though  I 
will  not  say  but  there  may  be  cases  between  collateral  relations 
which 'would  be  considered  as  an  ademption;  for,  suppose  a 
child  to  be  ah  orphan,  without  father  or  mother,  under  the 
care  of  a  collateral  relation,  who  by  his  will  gives  her  a  legacy, 
and  expresses  it  to  be  for  her  portion,  and  afterwards  make  a 
provision  for  her  in  his  lifetime,  I  should  be  inclined  to  think 
this  an  ademption.  But  in  the  present  case,  the  plaintiff 's  father 
is  living ;  and  a  collateral  relation  only,  her  great  uncle,  gives 
her  a  general  legacy.    !Npw,  I  do  not  know  any  case  wheye  such 

a  relation's  giving  a  general  legacy,  and  afterwards 
[*295]     ^advancing  the  same  person  in  his  lifetime,  has  been 

held  to  be  a  satisfaction,  and  therefore  differs  from  the 
cases  of  fathers  or  grandfathers  standing  in  loco  parentis^  Thus, 
before  a  testator  can  be  considered  as  placing  himself  in  hco 
parentis,  the  object  of  his  bounty  must  be  an  orphan,  without 
father  or  mother;  secondly,  he  must  have  taken  the  individual 
under  his  care ;  and  thirdly,  the  legacy  must  be  expressed  by 
the  will  to  be  by  way  of  portion.  In  Monck  v.  Uonck,{b)  every 
one  of  these  three  circumstances  existed. 

(a)  2  Atk.  518.  {h)  1  BaU  ft  Bo.  298. 
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Supposing  it  to  be  established  or  assumed  that  Lord  Milford 
vas  in  bcQ  parentis  towards  the  lady,  there  is  neither  principle 
nor  authority  for  receiving  his  communications  made  either 
directly  or  indirectly  to  Mr.  Eanken,  as  evidence  to  vary  the 
rights  of  Mrs.  Booker's  children  under  the  will  and  the  settle- 
ment. 

Even  between  parent  and  child,  an  advancement  or  settlement 
upon  marriage  cannot  be  considered  an  ademption  or  satisfaction 
of  a  legacy,  unless  the  two  gifts  be  substantially  the  same ;  they 
must  be  to  the  same  individuals,  for  the  same  purposes,  and  with 
limitations  or  modifications  not  essentially  different.  Here  the 
two  gifts  are  totally  dissimilar.  How  could  an  interest  limited 
to  Mrs.  Booker  aft^r  the  death  of  her  husband  be  a  satisfaction 
of  the  immediate  life  interest  which  the  will  gave  her  to  her  sep- 
arate use  ?  The  fund  comprised  in  the  settlement  may  be  ap- 
pointed to  one  of  the  children ;  how  could  the  benefits  taken  by 
that  one  child  be  a  satisfaction  and  ademption  of  the  vested  and 
indefeasible  interests  which  each  of  the  other  children,  upon 
attaining  twenty-one,  took  in  their  respective  shares  of  the  money 
given  by  the  will,  unless  it  is  to  be  held  that  a  legacy 
given  to  one  person  may  be  satisfied  by  a  *provision  [*296] 
made  for  another  ?  If  the  legacy  is  to  be  considered  as 
satisfied,  it  must  be  satisfied  in  toto:  then  supposing  all  the  chil- 
dren to  die  under  twenty-one,  what  becomes  of  the  interest  of  Mrs. 
Gwyther  and  her  daughter  under  the  ultimate  limitation  over  ? 
Their  rights  cannot  be  adeemed  by  a  settlement  in  which  their 
names  are  not  mentioned ;  and  if  the  legacy  is  to  exist  for  one 
purpose,  it  must  remain  a  valid  bequest  for  all. 


February  28tfi.-r-THE  Master  of  the  Eolls: — On  the  3d  of 
November,  1818,  a  marriage  was  had  between  Dr.  Booker,  one 
of  the  defendants,  and  Miss  Elizabeth  Grant,  his  late  wife.  Miss 
Grant  was  a  cousin  and  one  oi  tne  nearest  relations  of  the  late 
Lord  Milford,  fv'ho  died  unmarried  and  ^vithgut  issue  ;  and  her 
brother,  the  defendant  Sir  Richard  Phillips,  was  the  devisee  of 
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his  great  estates.  The  father  of  Miss  Grant  died,  leaving  his 
family  wholly  unprovided  for.  Miss  Grant's  mother  survived 
the  father;  but  after  the  death  of  the  fether  Miss  Grant  resided, 
not  with  her  mother,  but  with  one  of  her  aunts  until  her  mar- 
riage ;  and,  during  the  life  of  her  grandfather,  she  was  maintained 
and  educated  at  the  joint  expense  of  her  grandfather  and  Lord 
Milford.  The  grandfather  also  died  in  her  infancy  and  left  her 
one  third  of  his  residuary  estate,  which  amoimtcd  to  the  sum  of 
1,600^.,  and  after  the  death  of  the  grandfather,  Lord  Milford 
made  her  an  annual  allowance,  by  which  and  the  income  of  the 
1,500^  she  was  maintained  and  educated.  Her  aunts  from  time 
to  time  consulted  Lord  Milford  as  to  the  plan  of  her  education, 
and  Miss  Grant  occasionally  visited  Lord  Milford.  About  the 
time  of  her  coming  of  age,  a  proposal  of  marriage  was  made  to 
her  by  a  Mr.  Unthank :  and  upon  that  occasion  Miss  Grant  ap- 
plied to  Lord  Milford  for  his  consent  to  the  marriage. 
[*297]  Lord  Milford,  *approving  of  the  marriage,  authorized 
his  solicitor  to  communicate  to  the  father  of  the  intended 
husband,  that  the  provision,  which  he  meant  to  make  for  Miss 
Grant,  was  the  sum  of  4,0002.  to  bo  paid  at  his  death ;  and  a 
draft  of  a  settlement  was  in  consequence  prepared  by  the  father 
of  the  intended  husband,  who  was  a  solicitor,  and  was  submitted 
to  Lord  Milford's  solicitor  for  his  perusal.  Being  approved  by 
him,  it  was  afterwards  engrossed ;  and  by  it  the  siun  of  4,000/. 
was  to  be  settled  on  Miss  Grant  and  the  intended  husband  and 
their  issue ;  but  the  marriage  with  Mr.  Unthank  did  not  take 
efifect. 

The  oflfer  of  marriage,  made  by  Mr.  Booker  ta  Miss  Grant, 
was  by  a  letter,  which  Miss  Grant  enclosed  to  Lord  Milford, 
requesting  his  approbation ;  and  in  answer  to  such  letter  Lord 
Milford  desired  his  solicitor  to  communicate  to  Miss  Grant,  that 
before  he  would  give  his  consent,  he  must  require  ftom  Dr. 
Booker  a  settlement  on  his  part  equal  to  what  might  be  made 
on  the  part  of  Miss  Grant.  The  solicitor  of  Lord  Milford  had 
afterwards  several  interviews  with  Dr.  Booker,  wtien  it  appeared 
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that  all  that  Dr.  Booker  could  do  was  to  insure  his  life  for  a  sum 
of  2,000?.,  and  to  settle  on  Miss  Grant  and  her  issue  the  policy 
of  assurance,  and  1,000/.  which  then  remained  to  her  of  her  for- 
tune under  the  will  of  her  grandfather ;  and  at  the  time,  Lord 
Milford's  solicitor,  at  Lord  Milford's  desire,  communicated  to  Dr. 
Booker  that  it  was  his  intention  at  his  decease  to  leave  Miss 
Grant  4,0007.,  and  to  give  her  an  annuity  of  1007.  per  annum 
during  her  life.  Miss  Grant  afterwards  married  Dr.  Booker, 
without  any  settlement  being  made.  But,  after  the  marriage, 
the  solicitor  of  Lord  Milford,  at  the  request  of  Dr.  and  Mrs. 
Booker,  applied  to  Lord  Milford  to  make  the  settlement  which 
he  had  proposed ;  and  thereupon  Lord  Milford  stated,  that  he 
thought  the  parties  ought  to  be  satisfied  with  his  assu- 
rance that  he  would  make  his  will  as  he  had  *promised  [*298] 
to  do.  Subsequently,  however.  Lord  Milford,  at  the 
request  of  ♦his  solicitor,  consented  to  execute  a  deed  for  the  pay- 
ment  of  the  4,000Z.  at  his  death,  but  expressly  desired  his  solici- 
tor to  inform  Dr.  and  Mrs.  Booker  that  he  consented  to  do  so 
upon  the  recommendation  of  his  solicitor  and  for  the  satisfection 
of  Dr.  and  Mrs.  Booker,  and  that  the  provision,  which  he  agreed 
to  make  by  such  settl^ent,  was  in  lieu  of  the  provision  which 
he  had  promised  and  agreed  to  make  for  Mrs.  Booker  by  his  will. 
Thereupon  the  indenture  of  settlement,  bearing  date  the  21st 
of  June,  1820,  was  executed. 

Lord  Milford  had  previously,  namely,  on  or  about  the  21st  of 
January,  1820,  made  his  will  of  that  date,  whereby  he  gave  a 
sum  of  4,0007.  upon  trust,  to  pay  the  dividends  to  Mrs.  Booker 
for  life  to  her  ^parate  use ;  and  after  her  death,  for  the  children 
of  the  marriage  in  equal  shares ;  the  shares  to  vest  in  sons  at . 
twenty-one,  and  in  daughters  at  twenty-one,  or  marriage;  with 
a  limitation  over,  if  there  was  no  child  of  the  marriage  who  at- 
tained a  vested  interest,  to  the  mother  of  Mrs.  Booker  during 
her  life,  and  after  her  death,  to  Mrs.  Booker's  sister  of  the  half 
blood.  After  the  settlement,  Lord  Milford  published  four  codicils 
to  his  will ;  and  by  the  3d  of  these,  which  bore  date  on  the  28th 

VOL.  IL  17 
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of  July,  1821,  he  ratified  and  confirmed  his  will  and  all  the  de^ 
vises  and  bequests  therein  contained,  which  were  not  varied  or 
revoked  by  the  codicil. 

Lord  Milford  died  on  the  28th  of  November,  1823 :  Mis. 
Booker  died  in  the  month  of  January,  1826,  leaving  the  defend- 
ant Dr.  Booker  her  surviving,  and  the  four  infent  plaintiffi,  her 
children :  and  the  bill  was  filed  by  the  infants  claiming  for  them- 
selves and  their  father  the  benefits  of  the  two  provisions  made 
by  the  will  and  settlement. 

[*299]  *It  was  argued  for  the  plaintiffs,  that  the  rule  of  pre- 
sumption against  double  portions  did  not  apply  in  this 
case ;  Lord  Milford  not  being  the  parent  nor  to  be  considered 
in  loco  parentis:  that,  if  Lord  Milford  could  be  considered  as 
standing  in  hco  parentis^  the  provisions  in  the  settlement  were  of  a 
different  nature  fi"om  those  in  the  will;  and  that,  after  making  the 
settlement,  the  provisions  by  the  will  were  expressly  confirmed 
by  the  language  of  the  third  codicil. 

In  the  argument  it  was  made  a  question,  whether  parol  evi- 
dence was  admissible  to  prove  that  a  testatSr  was  to  be  considered 
as  having  placed  himself  in  hco  parentis,  I  find  no  authority  for 
excluding  such  evidence ;  and  inasmuch  as  the  conclusion  is  to 
arise  fi'om  facts  extrinsic  of  the  will,  I  am  of  opinion,  that  parol 
evidence  is  admissible  for  such  purpose.  I  am  further  of  opinion, 
that  Lord  Milford  is  to  be  considered  as  having  placed  himself  in 
hco  parentis:  it  being  established  by  the  evidence,  that  Lord 
Milford  had  not  only  contributed  to  the  maintenance  and  educa- 
tion of  Mrs.  Booker,  who  appears  to  have  been  one  of  his  nearest 
.relations,  from  the  time  she  lost  her  father  in  her  early  infimcy, 
but  that  he  was  consulted  as  to  the  plan  of  her  education,  and 
was  regarded. by  Mrs.  Booker  as  the  person  whose  consent  was 
necessary  to  her  maxriage,  and  that  he  had  expressly  taken  upon 
himself  the  obligation  to  make  a  provision  for  her  in  that  event. 

The  presumptions  against  a  double  portion,  which  arise  in  the 
case  of  two  provisions  made  by  a  pco^nt,  arise  in  the  case  of  the 
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,  two  provisioBis  here,  and  are  to  be  fortified  or  repelled  by  intrinsic 
or  extrinsic  evidence.  In  this  case  the  provisions  by  the  two  in- 
struments can  hardly  be  considered  substantially  of  the  same 
nature ;  so  as  to  aflFord  intrinsic  evidence  against  a  double  pro- 
vision; but  it  is  proved  by  Lord  Milford's  solicitor, 
*who  prepared  the  settlement,  that,  when,  by  the  desire  [*300] 
of  Dr.  and  Mrs.  Booker,  he  applied  to  Lord  Milford 
upon  the  subject  of  the  settlement.  Lord  Milford  stated  that  Dr. 
and  Mrs.  Booker  ought  to  have  been  satisfied  with  his  assurance 
that  he  would  make  his  will  as  he  had  promised  to  do,  and  that 
when  Lord  Milford  consented  to  execute  the  settlement,  he 
directed  his  solicitor  to  inform  Dr.  and  Mrs.  Booker  that  the 
settlement  was  in  lieu  of  the  provision  which  he  had  promised 
to  make  by  his  will.  The  extrinsic  evidence,  therefore,  excludes 
the  intention  of  a  double  provision. 

Being  of  opinion,  that  Lord  Milford  is  to  be  considered  as 
having  placed  himself  in  loco  parentis^  it  is  not  material  to  the 
decision  to  say  what  would  have  been  the  effect  of  this  declara- 
tion of  his  intention,  if  he  could  not  be  so  considered. 

It  is  argued  that  the  third  codicil,  which  was  made  by  Lord 
Milford  long  after  tiie  settlement,  and  which  in  words  ratifies  and 
confirms  the  will  and  all  devises  and  bequests  therein  contained 
and  not  altered  or  revoked  by  the  codicil,  manifests  an  intention 
on  the  part  of  Lord  Milford  in  favor  of  the  double  provision.  In 
my  judgment,  the  true  construction  of  this  codicil  is,  that  the  will 
is  to  have  the  effect  which  it  would  have  had,  if  the  codicil  had 
not  been  made,  except  as  altered  by  the  codicil,  and  that  if  the 
double  provision  would  not  have  taken  place  if  the  codicil  had 
not  been  made,  it  will  not  be  set  up  by  that  codicil.  This  rea- 
soning is  consistent  with  &e  decision  in  Crosbie  v.  Macdou<il,(a} 
and  the  other  cases  which  have  been  cited. 

Declare  therefore  that  the  provision  made  by  the  settlement 
for  Dr.  and  Mrs.  Booker  and  their  children,  is  a  satisfaction  of  the 
provision  intended  for  Mrs.  Booker  and  her  children  by  the  wiJ. 

(a)  4  Yes.  6X0. 
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[*301]  Cakver  V.  Bowles. 

BoLLa— 1831 :  l^h  and  20th  January. 

A  testator,  by  his  will  reciting  tliat  he  had  oa  the  marriage  of  two  of  his  daughtersy 
advanced  and  transferred  for  their  respective  benefit  500L  sterling  and  900?.  bank 
stock,  bequeathed  5002.  sterling  and  9002L  bonk  stock  in  trast  for  his  remaining 
daughter  Francisca  during  her  life,  to  her  Bepflorate  use,  without  power  of  aaticipa* 
tion  or  alienation ;  then  for  her  children,  subject  to  au  ezdusive  power  of  appoint- 
ment  by  her ;  and  if  there  were  no  children  in  whom  the  fund  should  vest,  for 
such  person,  Ac,  as  she  should  appoint:  Francisca  afterwards  married;  and,  on 
her  marriage,  her  father  advanced  to  her  6002.,  and  transferred  to  the  trustees  of 
her  marriage  settlement  9002.  bank  stock  in  trust  for  her  separate  use  during  her 
life ;  then  ibr  her  husband  during  his  life ;  and  after  his  decease  for  the  chil^n  of 
the  marriage ;  but  if  she  died  in  the  lifetime  of  her  husband  without  leaving  any 
chUd,  then  to  her  husband  absolutely;  and  if  he  died  in  her  lifetime  without  leav- 
ing any  child  by  her,  to  her  absolutely :  Held,  that  the  provision  made  for  Fran- 
cisca on  her  marriage  was  an  ademption  of  the  legacies  of  5002.  and  of  9002.  bank 
stock. 

The  will  of  H.  C.  Bowles,  dated  the  18th  of  Apiil,  1827,  con- 
tained, among  other  bequests,  the  following :  "  And  whereas, 
having  on  the  marriage  of  my  daughters,  Anne  Sarah  Treacher 
and  Jane  Mary  Reeves,  with  their  respective  present  husbands, 
advanced  and  transferred  to  or  for  the  benefit  of  each  of  them 
the  sum  of  9001.  in  the  stock  of  the  Governor  and  Company  of 
the  Bank  of  England,  and  also  given  to  each  of  my  said  daugh- 
ters the  sum  of  500i  sterling,  I  do  hereby  give  and  bequeath  the 
like  sum  of  900/.  like  bank  stock,  and  the  like  sum  of  500?.  sterl- 
ing unto  my  youngest  son  John  Bowles ;  and  I  do  also  give  and 
bequeath  the  like  sum  of  900Z.  like  bank  stock,  and  the  like  sum 
of  500L  sterling,  unto  my  executors  and  trustees  hereinafter 
named,  to  be  by  them  held  and  applied  upon  and  for  the  same 
trusts,  intents,  and  purposes,  for  the  benefit  of  my  daughter 
Francisca  Bowles  and  her  issue,  as  are  hereinafter  expressed  and 
directed  of  and  concerning  the  one  fifth  part  hereinafter  be* 
queathed  in  favor  of  my  said  daughter  and  her  issue,  of  and  in 
my  residuary  personal  estate." 

These  trusts  were,  to  pay  the  interest  to  the  daughter  during 
her  life,  to  her  separate  use,  and  without  power   of 
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'anticipation  or  alienation ;  after  her  decease,  for  all  and  [*802] 
every  or  any  one  or  more  of  her  children  in  such  shares 
AS  she  should  by  deed  or  will  apppoint ;  in  defeult  of  appoint- 
ment, for  all  her  children  equally,  who  being  sons  should  attain 
twenty-one,  or  being  daughters  should  attain  twenty-one  or 
marry ;  in  defeult  of  such  children,  for  such  trusts  and  pur- 
poses as  she  should  by  deed  or  will  appoint ;  and  in  default  of 
such  appointment,  for  the  person,  who,  at  the  time  of  her  decease, 
would  have  been  her  next  of  kin,  if  she  had  died  intestate  and 
unmarried. 

In  the  year,  1829,  Francisca  intermarried  with  Ilenry  Treacher; 
and  upon  that  occasion  the  testator  advanced  to  her  500^.  in 
money,  and  transferred  900Z.  bank  stock  into  the  names  of  the 
trustees  of  her  marriage  settlement.  The  trusts  declared  of  the 
bank  stock  by  the  settlement  were,  for  Francisca  during  her 
life,  to  her  separate  use ;  then  to  her  husband  Henry  Treacher 
for  life ;  then  to  the  children  of  the  marriage  as  therein  men- 
tioned; but  if  Francisca  died  in  the  lifetime  of  her  husband 
without  leaving  any  child,  then  to  Henry  Treacher  absolutely, 
and  if  he  died  in  her  lifetime  without  leaving  any  child  by  her^ 
to  Francisea  absolutely. 

One  of  the  questions  in  the  cause  was,  whether  the  legacies  of 
the  900i.  stock  and  the  500?.  sterling  were  adeemed  or  satisfied 
by  the  advance  of  600/.  on  her  marriage,  and  the  settlement 
which  was  then  made  of  the  900^  stock. 

On  the  one  hand,  it  was  contended  that  the  two  provisions 
were  so  essentially  different,  that  the  one  could  not  be  a  satisfac- 
tion of  the  other.  The  interests  in  the  600Z.,  which  were  secured 
to  the  wife  and  her  children  by  the  will,  were  entirely 
^  annihilated,  without  any  compensation  *to  them,  if  the  [*803] 
rule  against  double  portions  were  applied  here:  and 
even  as  to  the  bank  stock,  the  benefits,  which  the  wife  and 
children  took  under  the  settlement,  were  altogether  different 
firom  and  of  much  less  value  than  those  which  they  took  under 
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the  will.  The  provisions  m^de  by  the  will  extended  to  the 
children  of  any  marriage  which  Francisca  mij^t  eontract ;  the 
settlement  was  confined  to  the  children  of  ihe  marriage  with 
Henry  Treacher. 

The  argument  on  the  other  side  proceeded  chiefly  on  the  lan- 
guage of  the  will,  which,  it  was  said,  showed  clearly  that  the 
legacy  was  given  as  an  equivalent  for  the  portions  which  the 
other  daughters  had  received,  when  they  married ;  so  that  the 
legatee,  having  afterwards  married  in  the  lifetime  of  her  father 
and  received  from  him  on  that  occasion  a  suitable  portion,  could 
not  also  claim  the  bequest  which  was  manifestly  intended  to  be 
a  portion. 

Mr.  0.  Andtrdon,  for  the  plaintiflfe. 

Mr.  Bickersteth,  Mr.  Pemberton^  Mr.  Tinney,  Mr.  Treslove^  Mr. 
Coote,  Mr.  Duckivorth^  and  Mr.  Tferf,  for  the  different  defendants^ 

The  Master  of  the  Rolls  held  that  the  legacies  to  Fran- 
cisca and  her  children  were  adeemed  by  the  proviaon  made  for 
her  on  her  marriage. 


"  And  his  Honor  doth  declare  that  the  legacies  of  900Z.  bank 
stock  and  500Z.  given  to  the  defendant  Francisca  Treacher,  by 
the  will  of  the  testator,  have  been  adeemed." — Reg.  Lib.  1880. 
A.  1018. 


1831:  I9th  and  20th  Jaanary. 

A  testator  having,  under  a  settlement,  a  power  of  appointing  bj  a  wHI  a  sun  of 
7,1502.  bank  stock,  in  respect  of  whidi  three  bonuses  had  been  paid  and  invested 
since  the  date  of  the  settlement,  by  his  will,  after  mentioning  the  original  amoont 
of  stock,  and  making  an  en-(»eous  reference  to  the  first  bonus,  as  then  consisting 
of  715/.  5  per  cent,  stock,  appointed  the  said  sum  of  7,150/.  bank  stock  and  the  said 
sum  of  7l5i.  5  per  cent,  bank  annuities,  "toj^ther  with  all  such  further  additions 
in  the  nature  of  profit  to  be  made  to  the  said  bank  stock  in  his  lifetime: "  Helt^ 
that  the  appointment  extended  t»  all  the  bonusea. 
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Jl  teet«te>r  having  a  power  under  his  marriage  settlement  to  appoint  a  fond  among 
his  children,  appointed  it  to  his  two  sons  and  three  daughters  in  equal  8bares,*and 
then  deelared  that  the  shares  appointed  to  his  daughters  should  be  held  on  the 
same  trusts  for  the  benefit  of  his  daughters  and  their  issue  as  were  therein  ex- 
pressed concerning  the  shares  of  his  residuary  estate  bequeathed  to  each  daughter 
and  her  issue:  under  these  trusts  the  daitghters  took  in  their  re^>ective  shares  of 
the  restdtte  a  life  interest  to  their  separate  use,  but  without  power  of  anticipatioA 
oraliettation:  Held, 

That  the  shares  of  the  settled  fund  were  well  appointed  to  the  daughters  absolutely, 
but  to  their  separate  use  during  their  respective  lives,  and  without  power  of  anti- 
cipation or  alienation: 

That  no  case  of  election  wss  raised  in  iavor  of  the  issue  of  the  daughters  against  the 
daughters  or  ^eir  husbands. 

*By  an  indenture,  dated  the  16th  of  January,  1799,  [*304] 
which  was  executed  in  contemplation  of  the  marriage 
of  the  testator  H.  C.  Bowles  and  Ann  Grarnault,  a  sum  of  7,150?. 
bank  stock,  which  had  belonged  to  Mr.  Bowles,  was  settled  upon 
the  husband  and  wife  and  the  survivor  of  them  for  life ;  and 
after  the  decease  of  the  survivor,  upon  trust  to  transfer  the  bank 
atock  unto,  between,  and  amongst  all  and  every  the  child  and 
children,  or  such  one  or  more  child  or  children,  or  an  only  child 
of  the  said  marriage,  at  such  time  or  times,  in  such  shares,  pro- 
portions, manner  and  form,  and  with,  under  and  subject  to  such 
powers,  provisos,  conditions,  restrictions,  and  limitations  over 
(such  limitations  over  to  be  for  the  benefit  of  some  one  or  more 
of  such  children,  or  his,  her  or  their  issue),  as  the  said  H.  C. 
Bowles  and  Ann  Gamault  should,  in  manner  therein  mentioned 
jointly  appoint ;  and  for  want  of  such  joint  appointment,  as  the 
survivor  of  them  shoidd,  after  the  death  of  the  other,  by  deed,  or 
by  his  or  her  will,  or  any  codicil  thereto,  direct  or  appoint ;  and 
in  case  of  no  such  direction  or  appointment  by  them,  or  by  the 
survivor  of  them,  and  as  to  so  much  whereof  no  such  direction 
or  appointment  should  be  made,  upon  trust  for  all  the  children 
in  equal  shares,  and  if  but  one,  then  to  such  only  child,  and  to 
be  paid  and  transferred  at  the  times  therein  mentioned.  . 

*The  marriage  took  place ;  there  were  five  children    [*805] 
of  the  marriage^  two  sons  and  three  daughters :   and 
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the  wife  died  in  the  lifetime  of  the  husband  without  haying 
joined  in  any  appointment  of  the  bank  stock. 

In  June,  1799,  there  was  paid  in  respect  of  the  7,150Z.  bank 
stock,  a  bonus  of  715L  five  per  cent  bank  annuities,  which  sum 
was  transferred  into  the  names  of  the  trustees  of  the  settlement; 
and  in  the  following  December,  a  memorandum,  signed  by  the 
husband  and  wife,  was  indorsed  on  the  settlement,  by  which  it 
was  declared  that  the  715/.  five  per  cent,  stock  was  to  be  subject 
to  the  trusts  which  the  indenture  declared  concerning  the  bank 
stock.  In  the  year  1802,  a  bonus  in  money  was  paid,  which 
Mr.  Bowles  invested  in  the  purchase  of  bank  stock  in  the  names 
of  the  trustees ;  and  in  June,  1816,  an  addition  of  25  per  cent 
was  made  to  the  stock  by  way  of  bonus.  By  these  means,  the 
bank  stock  in  the  names  of  the  trustees  was  augmented  to  9,216^ 

The  will  of  n.  C.  Bowles,  dated  the  18th  of  April,  1827,  after 
reciting  that,  by  his  marriage  settlement  and  the  indorsement 
upon  it,  7,150/.  bank  stock,  and  715/.  five  per  cent  bank  annui- 
ties, being  an  addition  made  to  the  bank  stock  in  the  nature  of 
profit,  were  standing  in  the  names  of  trustees  in  trust,  after  his 
decease,  for  all  or  any  one  or  more  of  his  children,  and  in  such 
manner,  &c.,  as  he  should  by  will  appoint,  proceeded  in  the  follow- 
ing words — "  Now,  in  pursuance  of  the  said  power  or  authority 
to  me  given  or  reserved  in  and  by  my  said  marriage  settlement^ 
and  by  force  and  virtue  thereof,  and  of  every  power  or  authority 
to  me  given  or  reserved,  or  enabling  me  in  this  behalf,  I  do,  by 
this  my  last  will,  &c.,  direct  and  appoint,  give  and  bequeath  the 

said  sum  of  7,150/.  bank  stock,  so  mentioned  in  my  said 
[*306]    marriage  settlement,  and  also  the  *said  sum  of  715/.  five 

per  cent,  bank  annuities,  together  with  all  such  further 
additions  in  the  nature  of  profit  to  be  made  to  the  bank  stock  in 
my  lifetime,  unto  my  five  children,  Henry  Carrington  Bowles, 
Ann  Sarah  Treacher,  Jane  Mary  Reeves,  Francisca  Bowles,  and 
John  Bowles,  equally  to  be  divided  among  them,  share  and  share 
alike.  But  I  do  hereby  will  and  declare,  that  one  fifth  part  or 
share,  so  appointed  and  b^ueathed  to  each  of  my  said  three 
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daughters,  of  and  in  the  said  7,150Z.  bank  stock,  and  715Z.  live 
per  cent  bank  annuities,  is  so  appointed  and  bequeathed,  and  I 
do  hereby,  so  far  as  I  lawfully  or  equitably  may  or  can,  order 
and  appoint,  that  the  same  shall  be  held  and  applied  by  my  ex- 
ecutors and  trustees  hereinafter  named,  upon  and  for  the  same 
trusts,  intents  and  purposes,  for  the  benefit  of  each  of  my  said 
daughters  and  their  issue,  as  are  hereinafter  expressed  and 
directed  of  and  concerning  the  one  fifth  part  or  share  hereinailer 
bequeathed  in  favor  of  each  such  daughter  and  her  issue,  of  and 
in  my  residuary  personal  estate."  These  trusts  were  the  trusts 
stated  in  the  former  part  of  this  report.  The  will  also  contained 
a  proviso  "  that  no  child,  taking  a  share  under  any  such  appoint- 
ment as  aforesaid,  shall  be  entitled  to  any  further  or  other  share 
of  and  in  the  remaining  or  unapplied  part  or  parts  of  the  said 
one  fifth  part,  unless  and  until  he  or  she  have  brought  his  or  her 
appointed  share  into  hotchpot,  and  shall  have  accounted  for  the 
same  accordingly." 

At  the  date  of  the  will,  the  715Z.  five  per  cents  had  been  con- 
verted into  a  larger  amount  of  3  per  cent  stock. 

Under  these  circumstances  the  following  questions  were 
raised. 

*I.  Whether  the  appointment  extended  to  the  bonuses     [*307] 
of  1802  and  1816,  or  was  confined  to  the  original  sum 
of  7,150?.  bank  stock,  and  the  stock  into  which  the  715Z.  five 
per  cent,  bank  annuities  were  converted. 

Mr.  Txnney  and  Mr.  Teed  argued,  that  by  the  express  words 
of  the  will,  the  appointment  was  limited  to  the  original  amount 
of  stock  and  the  first  bonus,  and  to  such  additions  by  way  of 
bonus,  as  might  be  made  after  the  date  of  the  will ;  and  that 
there  were  no  words  which  could  be  fairly  extended  to  the  in- 
termediate bonuses. 

The  Mabter  of  the  Rolls  was  of  opinion  that  the  erroneous 
allusion  in  the  will  to  the  716?.  as  an  existing  five  per  cent,  stock, 
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though  it  had  been  long  converted  into  a  different  amount  of 
a  different  stock,  showed  that  the.  testator  was  not  acquainted 
with  the  particulars  of  which  the  accumulated  fund  consisted, 
and  that  his  intention  was  to  appoint  the  whole  of  that  fund 
which  was  vested  in  the  trustees  of  the  settlement. 

n.  As  the  appointment  was  bad  so  fer  as  it  attempted  to 
create  trusts  in  favor  of  the  children  of  the  daughters,  the 
grandchildren  of  the  testator  not  being  within  the  objects  of  the 
power,  a  second  question  was,  whether  the  shares  were  well 
appointed  to  the  daughters  absolutely,  or  whether  after  the  life 
estates  given  to  the  daughters,  these  shares  were  to  be  considered 
as  unappointed. 

If  the  shares  were  well  appointed  to  the  daughters  absolutely, 
another  question  was,  whether  the  restriction  against  anticipation 
or  alienation  and  the  limitations  to  the  separate  use  of  the 
daughters  during  their  lives  were  valid,  having  regard  to  the 
terms  of  the  power  contained  in  the  settlement. 

[*308]  *The  Master  of  the  Rolls  held  that  the  words  of 
appointment  were  sufficient  to  vest  the  shares  absolutely 
in  the  daughters ;  that  the  attempt  to  restrict  their  interest  by 
limitations  to  their  issue,  being  inoperative,  did  not  cut  down 
the  absolute  appointment;  but  that  it  was  competent  to  the 
donee  of  the  power  to  limit  the  interests,  which  he  appointed  to 
his  daughters,  to  their  separate  use,  and  to  restrain  them  from 
anticipation  or  alienation. 

III.  It  was  then  contended  on  behalf  of  the  issue  of  the 
daughters,  that,  as  the  testator  had  manifested  a  plain  intention 
that  the  children  of  the  daughters  should  take  interests  in  the 
settled  fund,  and  as,  by  the  same  instruments,  he  gave  to  his 
daughters  shares  of  his  residue,  a  case  of  election  was  raised 
against  the  daughters ;  and  the  daughters  were  bound  to  elect 
between  giving  effect  to  the  appointment  in  fkvor  of  their  chil- 
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dren  and  the  interests  which  they,  the  daughters,  took  under 
the  axtU  :   Whistler  v.  Webster.{a) 

The  Master  of  the  Bolls  held  that,  the  testator  having 
made  an  absolute  appointment  in  the  first  instance,  no  case  of 
election  was  raised. 

Declare  that  the  original  fund  of  7,150/.  bank  stock,  in  the 
indenture  of  the  16th  of  January,  1799,  mentioned,  and  all  the 
additions  in  the  nature  of  profit  which  have  been  made  thereto, 
are  well  appointed  by  the  will  of  H.  C.  Bowles  to  the  defendants 
Henry  C.  Bowles,  John  Bowles,  Ann  Sarah  Treacher,  Jane  M. 
Eeeves  and  Francisca  Treacher,  the  testator's  children,  in  equal 
ehares,  and  that,  subject  to  the  limitations  and  restric- 
tions hereinafter  *mentioned,  E.  T.  Treacher  and  Ann  [*308] 
Sarah  his  wife,  in  her  right,  J,  Eeeves  and  Jane  Mary 
his  wife  in  her  right,  and  H.  Treacher  and  Francisca  his  wife  in 
her  right,  are  absolutely  entitled  e^h  to  one  fifth  share  of  the 
trust  fund  and  additions,  but  that  the  shares  appointed  to  Ann 
Sarah  Treacher,  Jane  Mary  Eeeves,  and  Francisca  Bowleat  are 
limited  to  their  respective  separate  use  for  life,  independent  of 
any  present  or  future  husband,  and  are  to  be  held  and  enjoyed 
by  them  without  power  to  make  any  assignment  or  appointment 
by  way  of  alienation."— Eeg.  lib.  1830,  A  fol.  1018. 


*Lloyi)  v.  Hahvey.  [♦SIO] 

Bolls.— 1832:  23d  June. 

The  testator,  upon  the  marriage  of  a  daughter,  entered  into  a  bond  for  the  payment 
of  5,000Z.  within  six  months  after  his  decease  to  the  trustees  of  his  daughter's  set* 
tlement,  the  interest  to  be  paid  to  the  husband  for  life ;  and  after  his  decease,  if 
the  wife  surrired  him,  and  there  were  children  of  the  marriage,  1,0001,  part  of 
the  5)000i.y  to  be  paid  to  the  wife,  and  the  remainder  to  be  applied  for  the  use  of 
the  children  of  the  marriage ;  but  if  there  were  no  children,  2,0001  to  be  paid  to 

(a)2yea.jim.367. 
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the  wife,  and  the  remainder  of  the  6,0001  to  he  paid  to  the  executors  and  admin- 
iatcators  of  the  husband ;  and  in  case  the  husband  Burrived  the  wife,  and  there 
were  no  chUdren,  then  the  whole  of  tiie  6,000/L  to  the  husband.  The  testator 
aflerwards  made  his  will,  and  gave  his  daughter  5,000/L,  stating  it  to  be  in  addi- 
tion to  what  he  had  secured  upon  her  marriage.  About  five  years  afterwards  the 
testator  executed  a  deed  whereby  he  covenanted  that  his  executors  should  pay  to 
the  trustees  within  six  months  after  his  death,  the  sum  of  5,0002.  upon  the  trusts 
of  the  settlement  Parol  evidence  of  the  declarations  of  the  testator  was  admit- 
ted to  prove  that  he  did  not  intend  a  double  portion. 
Quoerej  Whether  the  different  interests  of  the  husband,  wife,  and  children  in  the 
legacy  of  5,0002.,  and  in  the  sum  of  5,O00L  given  by  the  deed,  would  repel  the 
common  presumption  against  double  portions? 

The  late  Admiral  Sir  Eliab  Harvey,  upon  the  maiTiage  of 
the  plaintiff,  William  Lloyd,  with  the  co-plaintiflF,  Louisa  his  wife ; 
who  was  Sir  Eliab's  eldest  daughter,  entered  into  a  bond. for 
securing  to  the  trustees  of  the  settlement  the  payment  of  a  sum 
of  5,000?.  within  six  months  after  his  decease,  with  interest  for 
the  same  from  the  day  of  his  death,  at  the  rate  of  5  per  cent 

By  the  maniage  settlement  of  Mr.  and  Mrs.  Lloyd,  bearing 
dat^  the  2d  of  October,  1804,  the  interest  of  the  said  sum  of 
5,000t  was  given  to  the  plaintifl^  the  husband,  for  life ;  and 
after  his  decease,  if  the  wife  should  survive  him,  and  there 
should  be  issue  of  the  marriage,  the  trustees  were  to  pay  the 
sum  of  1,000?.  to  the  wife,  and  were  to  apply  the  remainder,  or 
in  case  the  husband  should  survive  the  wife,  then  the  whole  of 
the  5,000?.  to  the  use  of  the  children  of  the  marriage  in  manner 
therein  mentioned ;  but  in  case  there  should  be  no  children  of 
the  marriage  who  should  attain  a  vested  interest  in  the  sum  of 

5,000?.,  and  the  wife  should  survive  the  husband,  then 
[*311]    they  were  to  *pay  the  sum  of  2,000?.  to  the  wife,  and 

the  remainder  of  the  5,000?.  to  the  executors  and  ad- 
ministrators of  the  husband,  or  in  case  the  husband  should  sur- 
vive the  wife,  and  there  should  be  no  child  of  the  marriage  who 
should  attain  a  vested  interest  in  the  5,000?.,  then  the  whole  of 
such  sum  to  the  husband,  his  executors  and  administrators. 

The  testator  had  five  daughters,  and  his  will,  bearing 
date  the  ninth  day  of  June,   1818,  was  partly  in  the  fol- 
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lowing  words:  "And  whereas,  upon  the  marriage  of  my  daugh- 
ter Louisa  Lloyd,  I  secured  to  the  trustees  of  her  marriage  settle- 
ment the  sum  of  5,000/.,  of  which  I  have  since  paid  2,000/. ;  now 
I  give  and  bequeath  to  my  said  daughter  Louisa  Lloyd  the  sum 
of  6,000/.  in  addition  to  what  I  secured  upon  her  marriage  as 
aforesaid.  And  whereas,  upon  the  marriage  of  my  daughter 
Georgianna  Drmnmond,  I  paid  the  sum  of  2,000/.  and  secured 
the  further  sum  of  8,000/.  as  her  portion  to  the  trustees  of  her 
marriage  settlement,  therefore  it  is  not  my  intention  to  make 
any  farther  bequest  by  this  will  to  my  said  daughter  Georgiana 
Drunmiond.  And  I  give  and  bequeath  the  sum  of  10,000/.  to 
each  of  my  daughters  Emma  Harvey,  Maria  Ilarvey,  Elizabeth 
Harvey,  and  Mary  Harvey :  and  I  direct  the  said  several  sums 
of  10,000/.,  to  be  paid  to  my  said  daughters,  respectively  within 
six  calendar  months  after  my  decease,  with  interest  for  the  same 
after  the  rate  of  4/.  IO5.  per  cent,  per  annum  from  the  day  of  my 
decease."  The  testator,  by  the  same  will,  devised  his  real  estates 
to  his  only  son  in  fee ;  and  in  case  his  son  should  die  under 
twenty-one,  then  all  his  daughters,  who  survived  the  son,  were 
to  succeed  to  the  real  estates  as  tenants  in  common  in  fee. 

The  son  died  under  twenty-one,  in  March,  1823. 

*By  an  indenture  bearing  date  the  18th  of  June,  [*312] 
1823,  to  which  the  testator,  the  plaintiff,  William  Lloyd, 
and  two  trustees,  were  parties,  and  which  was  indorsed  on  the 
back  of  the  settlement,  after  reciting  that  the  testator  was 
minded  and  desirous  from  love  and  aSection  for  his  daughter 
'  Louisa,  the  wife  of  the  said  William  Lloyd,  to  make  such  further 
provision  for  them  and  their  issue  as  thereinafter  mentioned,  the 
testator  covenanted  with  the  trustees  that  his  heirs,  executors 
and  administrators  should,  within  six  months  after  his  decease, 
pay  to  the  trustees  the  sum  of  6,000/.  with  interest  for  the  same 
after  the  rate  of  4/.  10s.  per  cent.,  upon  the  same  trusts  as  by  the 
indenture  of  settlement  were  declared  concerning  the  sum  of 
5,000/.  therein  mentioned. 
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On  the  11th  of  February,  1880,  the  testator  made  a  codicil  ta 
his  will  in  the  following  words:  ** This  is  a  codicil  to  be  added 
to  and  taken  as  part  of  the  last  will  and  testament  of  me,  Sir 
Eliab  Harvey,  of  Bolls,  in  the  parish  of  Chigwell,  in  the  county 
of  Essex,  K.  G.  C.  B.,  which  will  bears  date  the  9th  day  of  June, 
1818.  Whereas,  upon  the  marriage  of  my  daughter  M^ia 
Tower,  I  secured  to  the  trustees  of  her  marrij^  settlement  the 
sum  of  lOjOOOt  as  her  portion ;  and  whereas,  in  contemplation 
of  the  intended  marriage  of  my  daughter  Emma  Harvey  with 
Colonel  William  Cornwallis  Eustance,  I  have  invested  the  sum 
of  2,000?.  in  the  funds  in  the  names  of  the  trustees  of  her  mar- 
riage settlement,  and  have  this  day  executed  a  bond  for  securing 
to  the  same  trustees  a  further  sum  of  8,000?.,  making  together 
the  sum  of  10,000?.  as  the  portion  of  my  said  daughter  Emma 
Harvey :  Now,  therefore,  I  do  hereby  declare  that  the  portions 
so  provided  by  me  for  the  benefit  of  my  said  two  daughters  re- 
spectively as  aforesaid,  are  to  be  considered  as  in  lieu  of 
[*313]  the  legacies  of  *10,000?.  given  and  bequeathed  by  my 
said  will  to  each  of  my 'said  two  daughters  respectively ; 
and  I  do  hereby  revoke  the  said  legacies  of  10,000?.  given  to 
each  of  my  said  two  daughters  Maria  Tower  and  Emma  Harvey 
respectively:  but  I  do  hereby  declare  that  the  said  legacy  of 
10,000?.  given  and  bequeathed  by  my  said  will  to  my  daughter 
Emma  Harvey,  is  revoked  only  in  the  event  of  the  said  portion 
provided  for  her  by  me  on  her  now  intended  marriage,  becom- 
ing payable  by  the  said  marriage  being  duly  had  and  solemnized" 

The  testator  died  on  the  20th  of  February,  1830. 

The  bill  was  filed  by  the  plaintiffs,  William  Lloyd  and  Louisa 
his  wife,  claiming  to  be  entitled  to  the  sum  of  5,000?.  mentioned 
in  the  indenture  of  the  18th  of  June,  1823,  and  also  to  the  legacy 
of  5,000?.  given  to  the  plaintiff  Louisa  by  the  will :  and  the  only 
question  in  the  cause  was,  whether  the  5,000?.  mentioned  in  that 
indenture  was  or  was  not  an  ademption  of  the  same  sum  given 
by  the  will. 
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Miss  Perceval,  a  friend  of  the  fiiniily,  who  was  examined  as 
a  witness,  gave  the  following  evidence :  "  That  she  was  extremely 
well  acquainted  with  the  testator,  Sir  Eliab  Harvey,  from  her 
earliest  recollection  until  his  death,  and  was  upon  the  most  inti- 
mate and  familiar  terms  of  friendship  with  him  and  his  Cmiily 
Tip  to  that  event,  and  in  the  habit  of  constant  intercourse  with 
him  and  them ;  that  she  was  staying  with  him  at  his  house  for 
the  last  month  of  his  life ;  that  the  testator  in  his  last  illness  was 
frequently  in  the  habit  of  sending  for  her  into  his  room,  where 
he  was  confined  by  illness,  and  of  conversing  with  her  very 
freely  respecting  his  property  and  afiairs,  and  the  dispo- 
ffltion  *he  intended  to  make  of  his  property  by  his  will ;  [*814] 
that  she  could  not  at  the  time  of  her  examination  call 
to  niind  any  particular  conversation  with  the  testator,  or  any 
communication  of  his  respecting  the  disposition  of  his  property 
amongst  his  daughters  that  had  been  impressed  upon  her  mem- 
ory, except  one  which  she  had  a  perfect  recollection  of,  and  which 
was  to  the  following  effect:  In  the  course  of  one  of  the  general 
conversations  with  the  deponent  respecting  his  property,  the  tes- 
tator took  occasion  to  state  to  the  deponent,  that  it  was  his  inten- 
tion to  make  an  equal  distribution  of  his  property  amongst  his 
daughters,  and  that  he  entertained  an  equal  affection  for  them 
all,  and  intended  not  to  show  any  preference  to^vards  ome  above 
any  of  the  others,  nor  to  give  Mrs.  Lloyd  a  larger  share  because 
she  was  the  eldest,  but  that  it  was  his  wish  and  intention  that  his 
daughters  should  all  take  an  equal  share  in  his  property,  or  the 
testator  expressed  himself  in  terms  to  that  effect ;  that  this  con- 
versation occurred  in  the  course  of  the  testator's  last  illness,  and, 
as  near  as  she  could  recollect,  about  three  weeks  before  his 
death." 

Mr.  Pemberton  and  Mr,  Stuart^  for  the  plaintiffs. 

Mr.  Bicherfeih  and  Mr.  Tinney,  for  the  defendants. 

Both  on  the  general  question,  and  on  the  point  of  the  admissi- 
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bility  of  the  parol  evidence,  Weall  v.  Ric€{a)  and  Booker  v. 
Allen(J))  were  referred  to,  and  the  leading  authorities  which  were 
cited  in  these  cases.  The  plaintiffs  relied  also  on  the  circum- 
stance, that  the  testator,  after  he  made  a  settlement  on  Maria 
Tower  and  his  daughter  Emma,  executed  a  formal  codicil,  for 
the  express  purpose  of  declaring  that  the  portions  so 
[*315]  provided  *for  these  daughters  were  in  lieu  of  the  lega- 
cies given  them  by  the  will ;  and  it  was  argued,  that  if 
he  had  entertained  the  same  intention  with  respect  to  Louisa,  he 
would  have  manifested  it  in  the  same  or  a  similar  manner. 

The  Master  of  the  Rolls: — If  the  will  could  receive  the 
construction  which  has  been  contended  for  by  the  counsel  of  the 
defendants,  and  it  could  be  considered  that  the  legacy  of  5,0007. 
was  given  upon  the  trusts  of  the  settlement,  there  would  be  aji  end 
of  all  question,  and  the  common  presumption  would  apply,  that 
the  legacy  of  6,000Z.  was  adeemed  by  the  6,000Z.  mentioned  in 
the  indenture  of  the  18th  of  June,  1823.  It  is  probable  that 
such  might  be  the  intention  of  the  testator,  but  it  does  not  appear 
to  me  that  he  has  sufficiently  expressed  such  intention.  It  is, 
therefore,  insisted  for  the  plaintiffs,  that  the  daughter  Louisa,  or 
her  husband  in  her  right,  would  have  taken  the  legacy  of  5,0007. 
unfettered  by  the  trusts  of  the  settlement;  and  that  it  cannot  be 
adeemed  by  the  5,000i.  given  by  the  indenture  of  the  18th  of 
June,  1823,  upon  the  trusts  of  the  settlement,  because,  by  the 
settlement,  the  daughter  surviving  her  husband  would  take  only 
l,000t,  part  of  the  5,000i.,  if  there  were  children  of  the  marriage, 
and  only  2,000?.,  if  there  were  no  children  of  the  marriage.  It 
is,  however,  to  be  observed,  that  both  sums  of  5,000?.  are  given 
as  additions  to  the  portion  of  the  daughter,  and  are  provisions 
for  the  fixmily,  and  in  that  respect  have  the  same  character ;  and, 
referring  to  the  case  of  Trimmer  v.  Bayne^{c)  it  appears  to  me 
questionable,  whether  the  different  interests  of  the  wife  and  chil- 
dren in  the  two  sums  would  defeat  the  presumption  which  is 
raised  against  double  portions. 

(a)  p.  251.  snpra.  (6)  P.  270.  sapra.  (c)  T  Ves.  608. 
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*I^  however,  by  reason  of  such  differences,  the  com-  [*316] 
xnon  presumption  be  not  admissible  in  this  case,  there 
is  evidence  which  establishes  that  it  was  not  the  intention  of  the 
testator  to  give  both  sums.  The  will  itself  manifests,  that  it 
was  the  intention  of  the  testator  that  all  his  daughters  should 
benefit  equally  by  his  bounty ;  the  same  sum  of  10,000/.  is  in  effect 
provided  for  each  of  the  six  daughters ;  and  in  the  event  of  the 
son  dying  under  twenty-one,  all  the  daughters  who  may  be 
then  living  are  to  succeed  to  his  real  estate  in  equal  shares. 

I  consider  the  codicil  as  rather  confirming  than  repelling  the 
presumption  that  the  testator  intended  equality  amongst  his 
daughters.  The  marriages  of  the  two  daughters  mentioned  in  it 
had  been  recent ;  and  the  indenture  of  1823,  having  been  made 
aeven  years  before,  might  well  not  be  present  to  his  memory. 

The  evidence  of  Miss  Perceval  appears  to  me  to  be  admissible, 
not  upon  the  ground  of  fortifying  or  repelling  a  presumption,  but 
as  extrinsic  evidence  that  it  was  not  the  intention  of  the  testator 
to  make  a  double  provision  for  his  daughter  Louisa. 

The  bill,  therefore,  must  be  dismissed,  but  without  costs. 


^Sheffield  v.  The  Earl  of  Coventry.        [*317] 

Rolls. — 1833:  lYth  April 

A  testator,  upon  the  marriage  of  a  daughter,  entered  into  a  bond  conditioned  for  the 
transfer  to  the  trustees  of  her  settlement  during  his  life,  or  within  twelve  months 
after  liis  decease,  of  10,000i.  4  per  cent,  bank  annuities;  the  only  4  per  cent  bank 
annuities  then  existing  were  afler%vard9  reduced  to  3  1-2  per  cents. ;  but  there  was 
existing  at  the  time  of  his  death  a  new  4  per  cent,  stock,  which  had  been  created 
two  years  after  the  reduction  of  the  old  4  per  cents:  the  bond  is  satisfied  by  a 
Iransfer  of  10,0002.  3  1-2  per  cents. 

The  same  testator  by  his  will  gave  to  a  son  a  legacy  of  20,0001  in  "  the  joint  stock 
of  the  4  per  cent,  bank  annuities,  transferable  at  the  Bank  of  P^ngland,  commonly 
called  four  per  cent  bank  annuities:"  the  only  4  per  cent  bank  annuities  existing 

VOL.  ir.  18 
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at  the  date  of  hia  wiU  were  redaoed  to  3  1-2  per  cents. ;  afterwardi»  and  bcfi»re  hit 
death,  a  new  stock  of  4  per  cent,  bank  annaities  was  created :  the  will  speaks  at 
the  testator's  death,  and  the  son  is  entitled  to  a  sum  of  20,0002.  in  t!he  then  exist- 
ing 4  per  cent  bank  annuities. 

A  testator  by  his  will  gave  to  his  daughter  Sophia  and  her  cfaildren,  npder  certain 
circumstances,  a  sum  of  10,000L  4  per  cent  annuities^  and  directed  that»  with  the 
exception  of  certain  sums,  of  which  this  was  not  one,  and  which  were  expressly 
ordeied  to  he  brought  into  hotchpot,  the  legacies  bequeathed  to  any  of  his  children 
were  to  be,  not  in  satisfaction  o^  but  in  addition  to  any  portion  or  provision  to 
which  they  were  or  should  be  entitled  under  any  articles  or  settlement  then  already 
executed  by  him ;  afterwards,  upon  her  marriage,  a  sum  of  10,000/.  4  per  cent, 
bank  annuities  was  settled  upon  Sophia,  her  husband  and  her  children:  she  is 
not  entitled  to  both  provisions,  notwithstanding  the  difference  in  the  limitations. 

The  testator,  on  the  marriage  of  another  daughter  without  his  consent,  revoked  a 
bequest  of  10,000il  4  per  cent  bank  annuities  which  he  bad  made  by  the  same 
will  in  favor  of  that  daughter  and  her  children,  and  gave  her  a  life  interest  m  a 
sum  of  50001  4  per  cent  bank  annuities;  he  afterwards  settled  10,0001  on  her 
and  her  children,  and  by  a  codicil  declared  tlie  settlement  to  be  in  satisfaction  of 
the  legacy:  this  circumstance,  even  coupled  with  the  difference  <^  the  provisions^ 
and  the  hinguage  of  the  will,  is  not  sufficient  to  repel  the  presumption  against 
double  portions  in  the  case  of  the  daughter  Sophia. 

The  late  Earl  of  Coventry,  in  contemplation  of  a  maniage 
between  his  daughter  Lady  Sophia  and  Sir  Eoger  Gresley,  exe- 
cuted a  bond,  dated  the  19th  of  May,  1821,  in  the  penal  sum  of 
20,000t  to  Lord  Deerhurst  and  John  Scndamore,  the  intended 
trustees  in  Lady  Sophia's  marriage  settlement,  in  which  the  con- 
dition was  as  follows :  "  Now  the  condition  of  the  above  written 
obligation  is  such,  that  if  the  said  intended  marriage  between  the 
said  Sir  Roger  Gresley  and  Lady  Sophia  Coventry  shall  not  be 
duly  solemnized  within  the  space  of  twelve  calendar  months,  to 

be  computed  from  the  date  of  the  above  written  obliga* 
[*318]    tion ;  or  in  *ca.se  such  marriage  shall  be  duly  solemnized 

within  the  space  of  twelve  calendar  months,  computed 
as  aforesaid,  and  the  said  George  William  Earl  of  Coventry  shall, 
at  any  time  thereafter  during  his  life,  or  the  heirs,  executors  or 
administrators  of  the  said  Greorge  William  Earl  of  Coventry, 
within  the  space  of  twelve  calendar  months  next  after  his  de- 
cease, transfer  or  cause  to  be  transferred  into  the  names  or  name 
of  the  said  Lord  Viscount  Deerhurst  and  John  Scudamore,  or  the 
survivor  of  them,  or  the  trustee  or  trustees  for  the  time  being  of 
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tlie  said  indenture  of  settlement,  bearing  even  date  with  the  aboye 
written  obligation,  the  sum  of  10,0001  four  per  cent  bank  an- 
nuities in  the  books  of  the  Government  and  Company  of  the 
Bank  of  England  kept  for  entering  transfers  of  such  stock ;  and 
if  the  said  George  William  Earl  of  Coventry,  his  heirs,  execu- 
tors or  administrators,  shall  and  do  in  the  meantime,  until  such 
transfer  is  made  as  aforesaid,  well  and  truly  pay  or  cause  to  be 
paid  to  the  said  Lord  Viscount  Deerhurst  and  John  Scudamore, 
or  the  survivor  of  them,  or  such  other  trustee  or  trustees  for  the 
time  being  as  aforesaid,  the  annual  sum  of  4002.  of  lawful  money 
of  Great  Britain,  being  the  amount  of  the  yearly  dividends  pay- 
able in  respect  of  the  said  10,000?.  4  per  cent  bank  annuities,  on 
or  at  the  respective  days  or  times  when  the  dividends  of  that 
stock  shall  be  payable  at  the  Bank  of  England ;  then*  and  in 
either  of  such  cases  the  above  written  obligation  shall  be  void, 
otherwise  shall  be  and  remain  in  ftdl  force  and  virtue." 

The  settlement  referred  to  was  of  even  date  with  the  bond, 
and  made  a  provision  for  Lady  Sophia  and  the  children  of  the 
marriage  out  of  Sir  Boger  Gresley's  real  estates.  As  to  the 
10,000i  four  per  cent  bank  annuities  secured  by  the 
bond,  and  the  4t00l  a  year  which  Lord  *Coventry  was  [*819] 
to  pay  till  the  stock  was  transferred,  the  trustees  were, 
during  the  joint  lives  of  Sir  Roger  and  Lady  Sophia,  to  pay  200?. 
a  ^ear,  part  of  the  400?.,  to  Lady  Sophia,  for  her  separate  use, 
by  way  of  pin  money,  and  the  remaining  200Z.  a  year  to  Sir 
Boger  Greeley.  After  the  death  of  either,  the  whole  4002.  a  year 
was  to  be  paid  to  the  survivor ;  and  upon  his  or  her  death,  the 
capital  was  to  go  to  the  children  of  the  marriage,  as  the  parents 
jointly  or  the  survivor  should  appoint,  and,  for  want  of  such  ap- 
pointment, to  the  children  equally  in  manner  therein  mentioned. 

The  marriage  between  Lady  Sophia  and  Sir  Roger  Gresley 
was  immediately  solemnized.  In  the  year  1824,  the  5  G.  4,  a 
11,  reduced  the  only  4  per  cent  bank  annuities,  which  existed 
at  the  date  of  the  bond,  to  3  1-2  per  cent  bank  annuities :  and 
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it  was  thereby  provided,(a)  that  all  bonds  and  contracts  for  the 
transfer  of  the  4  per  cent,  bank  annuities  should  be  ftdly  satisfied 
by  the  transfer  of  an  equal  sum  in  the  new  3  1-2  per  cent, 
annuities. 

[*320]        *In  the  year  1822,  the  5  per  cent,  bank  navy  annu- 
ities were  by  the  8  G.  4,  c.  9,  reduced  to  4  per  cent  annu- 
ities ;  and  in  the  year  1830,  these  latter  annuities  were  reduced 
by  the  11  G.  4,  and  1  W.  4,  c.  13,  to  a  3  1-2  per  cent.  fund. 

'• 

The  7  G.  4,  c.  89,  which  received  the  royal  assent  on  the  5th 
of  May,  1826,  created  a  new  stock  called  4  per  cent,  bank  annu- 
ities of  1826,  which  was  not  to  be  redeemable  till  after  the  5th 
of  April,  1833. 

The  Earl  of  Coventry  died  on  the  25th  of  March,  1831,  having 
during  his  life  duly  paid  to  the  trustees  of  Lady  Sophia's  mar- 
riage settlement  400i  a  year  according  to  the  condition  of  the 
bond,  but  not  having  made  any  transfer  of  stock  to  them. 

The  first  question  in  the  cause  was,  whether  the  condition  of 
the  bond  was  to  be  satisfied  by  a  transfer  of  the  sum  of  10,000/. 
in  the  3  1-2  per  cent,  bank  annuities,  to  which  the  4  per  cent, 
annuities  existing  at  the  date  of  the  bond  had  been  reduced,  or 

(a)  The  sixteenth  sectioii  of  the  5  6.  4,  a  11,  providod,  "That  in  eveiy  casi  in 
which  any  person  or  persons  shall  at  the  time  of  the  passing  of  this  act  be  or  remain 
bound  bj  the  condition  of  any  bond  or  obligation,  or  by  the  terms  of  any  instrument 
in  writing,  or  by  any  agreement  or  contract,  to  transfer  any  amount  of  capital  stock 
in  the  said  4  per  cent  annuities  respcctiyely,  the  condition  of  eyery  such  bond  or 
obligation,  or  the  terms  of  any  such  instrument  in  writing,  or  agreement  or  contract, 
shall  be  deemed  in  law  and  equity  to  be  satisfied,  by  making  a  transfer  of  an  equal 
amount  of  capital  stock  in  the  reduced  3  1-2  per  cent  annuities ;  and  that  where 
any  party  is  by  the  condition  of  any  such  bond  or  obligation,  or  the  terms  of  ahy 
such  instrum^t  in  writing,  or  agreement  or  contract,  bound  or  required  to  pay  half 
yearly  sums,  equal  to  the  dividends,  on  any  specified  amount  of  any  such  4  per  cent  - 
annuities  respectively,  oveiy  such  bond,  obligation,  instrument,  agreement  or  con- 
tract, shall  bo  satisfied  by  the  pa3rment  of  half  yearly  sums  equal  to  the  dividends  of 
or  upon  the  same  amount  of  the  said  3  1-3  per  cent  annuities." 
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by  a  transfer  of  10,000t  in  the  new  4  per  cent,  annuities,  which 
did  not  exist  at  the  date  of  the  bond,  but  existed  at  the  death 
of  the  Earl  of  Coventry, 

Mr.  Pemberton  and  Mr.  LowndeSy  for  the  plaintifGs,  who  were 
trustees  and  executors. 

lb.  Tiwaey  and  Mr.  Spence  for  Sir  Soger  and  Lady  Sophia 
Gresley. 

By  the  words  Gf  the  bond.  Lord  Coventry  was  bound  at  the 
time  of  his  death  to  transfer  to  the  trustees  of  La4y  Sophia's 
settlement  10,0002.  four  per  cent,  bank  annuities ;  there  existed 
^t  that  time,  and  there  exists  now,  a  i  per  cent  stock; 
and  there  is  no  reason  why  *the  condition  should  not  [*321] 
be  fulfilled  literally.  The  obligor  and  his  representa- 
tives were  allowed  to  discharge  their  obligation  at  any  time  not 
exceeding  a  year  from  his  decease;  but  at  whatever  time  the 
obligation  was  to  be  discharged,  it  could  be  done  only  by  a 
transfer  of  stock,  which  at  the  time  bore  4  per  cent  interest 
The  case  does  not  come  within  the  sixteenth  section  of  the  5  G. 
4,  c.  11;  for  that  clause  applies  <mly  to  bonds  and  contracts  ''  to 
transfer  any  amount  of  capital  stock  in  (Jic  said  4  pounds  pei 
centum  annuities."  Here  the  instrument  has  no  reference  to 
any  particular  species  of  stock  as  existing  at  any  time  except 
the  time  of  transfer.  It  is  clear  that  the  intention  was,  that  the 
trust  fund  should  produce  400?.  a  year,  at  least  during  the  joint 
lives  of  Sir  Boger  and  Lady  Sophia,  and  during  the  life  of  the 
fiorvivor  of  than :  and  that  intention  will  be  entirely  disi^ 
pointed  if  the  bond  is  held  to  be  satisfied  by  a  transfer  of  10,0002. 
3  1-2  per  cent  stock. 

Mr.  BickerUeih  and  Mr.  Jamee  RuMcllf^oaniAi. 

The  only  4  per  cent  bank  annuities  which  existed  at  the  date 
of  the  bond,  or  for  some  tiihe  afterwards,  were  the  annuities 
which  were  reduced  by  the  £  G.  4  c.  11.    That  must^  therefore^ 
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have  been  the  stock  which  the  bond  contemplated,  unless  it  is 
to  be  held  that  Lord  Coventiy  was  bound  by  a  contract  which 
had  no  reference  to  any  existing  subject.  The  condition  of  the 
obligation  speaks  of  "  the  books  of  the  Governor  and  Company 
of  the  Bank  of  England,  kept  for  entering  transfers  of  such 
stock ;"  and  the  half  yearly  payment  of  2002.  until  the  stock  is 
transferred,  is  to  be  made  "at  the  respective  days  or  times  when 
the  dividends  of  that  stock  shall  be  payable  at  the  Bank  of 
England."  These  expressions  have  a  plain  reference  to  an  ac- 
tually existing  stock.    Lord  Coventry,  therefore,  was  a  person 

who,  at  the  time  of  the  passing  of  the  6  G.  4,  c.  11,  was 
[*322]    bound  to  transfer  *at  some  future  time  a  given  amount 

of  the  capital  of  the  bank  annuities  which  that  act  re- 
duced ;  and  his  obligation  is  satisfied  by  transferring  an  equal 
amount  of  the  8  1-2  per  cent  stock. 

The  Master  of  the  Bolls  : — ^I  am  of  opinion  that  the  con- 
dition of  the  bond  plainly  referred  to  a  sum  of  10,0002.  in  the  4 
per  cent,  bank  annuities  then  in  existence,  and  that,  according 
to  the  express  provision  of  the  5  G.  4,  this  contract  will  be  folly 
satisfied  by  a  transfer  of  10,000/.  three  and  a  half  per  cent  bank 
azmuities,  into  which  the  4  per  cent  bank  annuities  were  by 
that  statute  reduced. 


The  Earl  of  Coventry,  made  his  will,  dated  the  8th  of  July, 
1818,  which  was  partly  in  the  words  following :  "  As  to,  far 
and  concerning  all  the  rest  and  residue  of  my  personal  estate 
and  effects  whatsoever  not  hereinbefore  by  me  otherwise  dis* 
posed  o^  and  all  such  sum  or  sums  of  money  as  are  hereinbe- 
fore directed  to  become  and  constitute  part  thereof  I  give  and 
bequeath  the  same  and  every  part  thereof  unto  Sir  Eobert  Shef- 
field and  Henry  !Fitch#  Boyce,  their  executors,  administratora 
and  assigns,  upon  the  trusts,  and  for  the  intents  and  purposes  by 
this,  my  will,  expressed  .and  declared  of  and  concerning  the 
same  (that  is  to  say),  upon  trust  that  my  said  trustees,  or  the 
survivor  of  them,  or  the  executars,  administrators  or  assigns  of 
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Buch  survivor,  do  and  shall  appropriate  and  apply  so  much 
Aereof  as  shall  be  requisite  for  that  purpose  (after  deducting  all 
expenses),  in  the  purchase  of  20,000t  interest  or  share  in  the 
capital  or  joint  stock  of  the  annuities  transferable  at  the  Bank 
of  England,  commonly  called  4  per  cent  bank  annuities." 
Then,  after  declaring  the  trusts  of  this  sum  of  stock 
*for  two  of  his  daughters,  the  will  proceeds  thus:  [*323] 
"  And  ujDon  f^her  trust  that  my  said  trustees,  or  the 
suxvivor  of  them,  or  the  executors,  administrators  and  assigns 
of  such  survivor,  do  and  shall,  out  of  the  said  residue  of  my 
said  personal  estate  (after  the  application'  of  part  thereof  as 
hereinbefore  directed),  appropriate  and  set  apart  so  much  thereof 
as  will  be  sufficient  to  purchase  the  further  sum  of  20,000?.  in- 
terest or  share  in  the  capital  or  joint  stock  of  the  said  annuities 
transferable  at  the  Bank  of  England,  commonly  called  4  per 
cent,  bank  annuities,  and  do  and  shall  stand  and  be  possessed  of 
and  interested  in  the  same  bank  annuities,  when  so  purchased  as 
aforesaid,  and  receive  the  dividends,  interests  and  annual  pro- 
duce thereof  and  pay,  apply  and  dispose  of  the  same  during  the 
life  of  my  son,  John  Coventry,  to  such  person  or  persons,  and 
for  such  intents  and  purposes,  and  in  such  manner  as  my  said 
son  shall,  from  time  to  time,  by  any  draft,  note,  order,  or 
writing  signed  by  him  (but  not  by  way  of  anticipation),  direct 
and  appoint,  and  in  default  oi^  or  subject  to  any  such  direction 
or  appointment,  do  and  shall  pay  such  interest,  dividends  and 
annual  produce  into  the  proper  hands  of  my  said  son  for  his 
sole  use  and  benefit  during  his  lifetime."  Subject  to  various 
provisos,  and  with  various  limitations  over. 

At  the  date  of  the  will  there  were  no  other  4  per  cent  bank 
annuities  than  those  which  were  reduced  to  3  1-2  per  cent,  an- 
nuities in  1824,  by  the  5  G.  4,  c  11. 

The  twentieth  section  of  the  5  G.  4,  c.  ll,(a)  provided 
that  trusts,  affecting  the  4  per  cent  bank  annuities  ♦there-     [*824] 

(a)  Thai  section  enacted,  "That  all  trusts,  whether  created  by  will  or  otherwise^ 
and  which  existed  either  in  the  whole  or  in  part,  and  all  directions  contained  in  any 
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by  converted,  should  be  satisfied  by  an  equal  amount  of  the  Dew. 
S  1-2  per  cents. 

The  Earl  of  Coventry  afterwards  made  a  codicil  to  his  will, 
bearing  date  the  21st  day  of  July,  1818,  and  a  second  codicil  tq 
his  Avill  bearing  date  the  11th  day  of  July,  1825,  but  did  not  by 
either  of  them  alter  or  affect  the  legacy  of  2O,0O0Z.  given  by  the 
will  for  the  benefit  of  his  son  John  Coventry.  "Die  only  4  per 
cent,  annuities  which  existed  at  the  date  of  the  last  codicil,  were 
the  new  4  per  cent  ^Jinuities,  which  had  arisen  in  July,  1822, 
fix)m  the  conversion  5f  the  navy  5  per  cents,  imder  the  8  G.  4,  c.  9. 

The  second  question  in  the  cause  was,  whether  this  legacy  was 
to  be  satisfied  by  a  transfer  of  the  sum  of  20,000^.,  3  1-2  per  cent 
bank  annuities,  into  which  the  4  per  cent,  bank  annuities  exist- 
ing at  the  date  of  the  will  had  been  reduced ;  or  by  a  transfer  ot 
20,000Z.  of  the  4  per  cent,  bank  annuities,  existing  at  the  death 
of  the  Earl  of  Coventry. 

Mr.  Lynch,  for  John  Coventry. 

The  question  is  not  affected  by  the  decision  of  the  court  on 
the  bond.    The  bond  has  reference  to  the  state  of  things 

[*825]  *which  existed  at  the  time  of  its  execution ;  the  will 
speaks  at  the  death  of  the  testator,  and  must  mean  4 

per  cent,  stock  then  existing :  Banks  v.  Sladen,{a) 

will  or  devise  or  testamentary  p%per  which  remains  anezecuted  at.  the  time  of  ^e 
passing  of  this  act,  as  to  any  4  per  cent,  annuities  whidi  may  under  this  act  be  con- 
verted into  3  1-2  per  cent  annuities,  or  as  the  payment  or  distribution  of  any  divi- 
dends thereon,  or  as  to  the  transfer  of  any  such  annuities  in  any  events  specified  ia 
any  such  trusts  or  will  or  testamentary  paper^  shall  extend  and  be  deemed  and  ooor 
Btrued  in  all  cases  and  in  all  courts  of  law  and  equity  in  the  United.  Kingdom,  or 
elsewhere  in  any  dominions  or  territories  belonging  to  his  Majesty,  to  extend  and  to 
apply  to  all  each  3  1-2  per  cent,  annuities,  created  in  lieu  of  any  4  per  o^nt  annui- 
tieS)  8td]!ject  to  or  affected  by  any  such  trusts  or  devises  or  wills  or  testamentary 
papers,  for  all  purposes,  and  in  aH  cases  in  which  such  trusts  or  to  which  any  such 
directions  can  be  made  appUcabW* 
(a)  1  Buss.  &  Myhie,  2X6. 
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Mr.  Blckersieih  and  Mr.  James  Bussell^  contra. 

The  will  must  be  read  with  reference  to  the  state  of  things  at 
the  time  when  it  was  made.  It  speaks — ^not  of  any  stock  to  be 
afterwards  created — ^but  of  a  stock  which  then  existed ;  and  it 
describes  it  as  a  stock  "transferable  at  the  Bank  of  England, 
commonly  called  4  per  cent,  bank  annuities."  The  only  stock 
then  transferable  at  the  Bank  of  England,  which  was  commonly 
called  4  per  cent  bank  annuities,  was  the  stock  which  has  been 
since  reduced  to  8  1-2  per  cents.  The  present  4  per  cents,  had 
no  existence  and  no  appellation  at  the  time  when  the  testator 
made  his  will.  The  trust  may  also  be  considered  as  an  inchoate 
trust,  remaining  unexecuted  at  the  time  when  the  5  G.  4,  c.  11, 
was  passed ;  and  if  so,  it  will  come  within  the  operation  of  the 
twentieth  section. 

Mr.  Lynch^  in  reply. 

The  wills  spoken  of  in  the  twentieth  section  of  the  fit  G.  4,  c. 
11,  are  wills  of  testators  then  dead,  which  were  operative  instru- 
ments, and  had  created  trusts  afifecting  the  stock  about  to  be  re- 
duced, but  which  had  not  been  executed.  The  will  of  Lord 
Coventry  did  not,  until  his  death,  create  any  trust  which  could 
aflfect  any  species  of  stock  whatsoever. 

The  Master  op  the  Rolls  : — Upon  the  second  question,  I 
am  of  opinion,  that  the  testator's  son  John,  is  under  the  will 
entitled  to  a  sum  of  20,000*  stock  in  the  4  per  cent, 
bank  annuities  now  existing.  *This  is  not,  like  tne  [*326] 
case  of  Lady  Sophia,  a  case  of  contract  The  will 
speaks  only  at  the  death  of  the  testator;  and  the  plain  intention 
13  to  provide  for  the  son  John  an  income  of  800/.  a  year,  by  the 
purchase  at  the  testator's  death  of  20,000Z.  in  4  per  cent,  bank 
annuities.  The  8  1-2  per  cent,  bank  annuities  would  not  suffi- 
ciently answer  his  clear  intention,  nor  the  description  in  the  will. 

If  hia  intention  could  be  confined  to  the  4  per  cent,  bank  an* 
nuities  existing  at  the  date  of  the  will,  it  might  be  argued  that 
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the  legacy  was  altogether  adeemed,  inasmuch  as  there  is  now  no 
such  stock. 


The  trusts  of  the  first  mentioned  sum  of  20,000Z.  4  per  cent, 
bank  annuities,  which  the  trustees  were  directed  to  purchase, 
were  declared  in  the  following  words :  "I  direct  that  the  said 
sum  of  20,000Z.  4  per  cent,  bank  annuities,  when  so  purchased, 
shall  be  transferred  into  the  names  of  the  trustees  for  the  time 
being  of  this  my  will,  and  that  they  do  and  shall  stand  and  be 
possessed  of  or  interested  in  one  moiety  or  half  part  thereof,  in 
trust  for  my  said  daughter  Lady  Barbara  Coventry,  and  the 
same  shall  become  and  be  an  interest  vested  in,  and  shall  be 
transferred  or  assigned  to  my  said  daughter  Lady  Barbara 
Coventry,  when  and  as  soon  as  she  shall  attain  the  age  of  twenty- 
five  years,  or  be  married  under  that  age  with  the  consent  of  my 
said  wife  during  her  life,  and  after  her  decease,  then  of  the  trus- 
tee or  trustees  for  the  time  being  of  this  my  will,  which  shall  first 
happen ;  and  during  such  time  as  my  said  daughter  Lady  Bar- 
bara Coventry  shall  be  under  the  age  of  twenty-five  years  and  un- 
married, I  direct  that  my  said  trustees  or  trustee  do  and  shall  pay 
and  apply  one  moiety  or  equal  half  part  of  the  dividends, 
[*327]  interest,  *and  annual  produce  of  the  said  10,000t  4  per 
cent,  bank  annuities  unto  my  said  wife  for  and  towards 
the  maintenance  and  education  of  my  said  daughter,  and  do  and 
shall  pay  and  apply  the  other  moiety  or  equal  half  part  of  such 
last  mentioned  dividends,  interest  and  annual  produce  unto  my 
said  daughter  for  clothing  and  for  such  other  articles  of  dress  and 
necessaries  ta  she  shall  or  may  require ;  and  in  case  my  said 
wife  shall  die  before  my  said  daughter  shall  attain  the  age  of 
twenty-five  years,  or  be  married  with  such  consent  as  aforesaid, 
then  I  direct  that  my  said  trustees  or  the  trustee  for  the  time 
being  of  this  my  will,  do  and  shall  pay  the  whole  of  the  divi- 
dends, interest  and  annual  produce  of  her  said  portion  unto  my 
said  daughter  to  and  for  her  own  use  and  benefit :  but  if  my 
said  daughter  shall  die  under  the  age  of  twenty-five  years,  and 
unmarried,  then  I  direct  that  the  said  sum  of  10,000?.  4  percent, 
bank  annuities  hereby  bequeathed  to  or  in  trust  for  her,  shall  Ml 
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into  and  constitute  part  of  the  residue  of  my  personal  estate: 
provided  always,  tliat  if  my  said  daughter  shall  die  unmarried 
before  she  shall  attain  the  age  of  twenty-five  years  without  such 
consent  as  aforesaid,  then  I  do  hereby  declare  my  will  to  be,  that 
the  several  trusts  by  this  my  will  declared,  respecting  the  said 
lOjOOft^*  4  per  cent  bank  annuities,  shall  be  void ;  and  in  lieu 
thereof,  I  direct  that  my  said  trustees,  or  the  survivor  of  them, 
or  the  executors  or  administrators  of  such  survivor,  do  and  shall 
(after  such  marriage  shall  be  had  and  solemnized)  stand  and  be 
possessed  of  and  interested  in  the  capital  of  the  said  bank  annui- 
ties, upon,  trust  that  they  do  and  shall  yeceive  the  interest,  divi- 
dends and  yearly  produce  of  the  same  from  time  to  time  during 
the  life  of  my  said  daughter,  and  do  and  shall  pay,  apply  and 
dispose  of  the  same  to  such  person  or  persons,  for  such  puipose^ 
and  in  such  manner  as  she,  notwithstanding  her  cover- 
ture, *shall  from  time  to  time  by  any  draft,  note,  order,  [*828] 
or  writing,  signed  by  her,  but  not  by  way  of  anticipa- 
tion, direct  and  appoint ;  and  in  defiiult  of  or  subject  ip  any  such 
direction  and  appointment,  do  and  shall  pay  such  interest,  divi- 
dends and  annual  produce  into  the  proper  hands  of  my  said 
daughter  for  her  own  sole  and  separate  use  and  benefit,  ex- 
clusive of  her  then  present  or  any  fiiture  husband,  who  is  not  to 
intermeddle  therewith,  nor  is  the  same  to  be  subject  or  liable  to 
his  debts,  engagements  or  control :  and  my  will  is,  that  any  draft, 
note,  order,  or  receipt  in  writing,  signed  by  my  said  daughter, 
shall,  notwithstanding  her  coverture,  be  a  sufficient  discharge 
for  so  much  money,  as  in  any  such  draft;,  note,  order  or  receipt 
shall  be  acknowledged  to  be  received,  to  the  persons  or  person 
paying  the  same ;  and  from  and  afl«r  the  decease  of  my  said 
daughter,  then  upon  further  trust,. that  my  said  trustees,  or  the 
survivor  of  them,  or  the  executors,  administrators  and  assigns  of 
such  survivor,  do  and  shall  stand  and  be  possessed  of  and  inter- 
ested in  the  said  sum  of  10,000?.  4  per  cent,  bank  annuities,  and 
all  dividends,  if  any,  which  shall  have  accrued  thereon  respec- 
tively after  the  decease  of  my  said  daughter,  in  trust  for  all  and 
every  the  child  or  children  of  my  said  daughter,  to  be  divided 
between  them  in  equal  shares  and  proportions,  if  more  than  one, 
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and  if  but  one  such  child,  in  trust  for  such  one  child  ;  the  shares 
of  sons  to  be  transferred  and  paid  to  them  at  their  respective 
ages  of  twenty-one  years,  and  the  shares  of  daughters  to  be.jDaLd 
to  them  at  that  time,  or  day  or  respective  daj's  of  marriage,  which 
shall  first  happen :  and  it  is  my  will,  that  if  any  of  the  cliildren 
of  my  said  daughter,  being  a  son  or  sons,  shall  die  uncfer  the 
age  of  twenty-one  years,  or,  being  a  daughter  or  daughters,  shall 
die  under  that  age  and  unmarried,  the  shares  or  share  of  such 

children  or  child  so  dying  shall  go  over,  and  be  paid 
[*329]     and  divided  *amongst  the  surviving  children,  in  equal 

shares  and  projiortions,  if  more  than  one,  and  if  but  one 
child,  then  to  such  one  child,  and  shall  be  payable  in  the  same 
manner  and  be  transferable  at  the  same  times  as  I  have  herein- 
before mentioned  with  respect  to  the  original  provision  hereby 
made  for  such  children  respectively :  and  it  is  my  further  will, 
and  I  do  direct  that  in  cqse  my  said  daughter  shall  be  married 
without  such  consent  as  aforesaid,  and  shall  leave  any  children 
or  an  only  child  at  the  time  of  her  death,  my  said  trustee,  or  the 
iarustees  or  trustee  for  the  time  being  of  this  my  will,  do  and 
shall,  during  the  minority  of  such  children  or  child,  pay  and 
apply  the  whole  or  a  sufficient  part  of  the  dividends  and  interest 
to  accrue  on  the  shares  or  share  of  such  children  or  child  in  and 
towards  the  maintenance  and  education  of  such  children  or  child 
respectively,  and  do  and  shall,  when  and  so  often  as  the  whole 
of  such  interest,  dividends  and  annual  produce  shall  not  be  so 
applied  as  aforesaid,  lay  out  and  invest  the  same  in  the  purchase 
of  like  bank  annuities,  and  add  the  interest  thereof  from  time  to 
time  to  the  principal  by  way  of  accumulation  (such  accumulation 
to  be  for  the  benefit  of  such  child  or  children,  and  to  be  trans- 
ferred and  become  vested  interests  at  the  same  age  or  ages,  and 
to  be  liable  to  the  same  chance  of  survivorship  as  hereinbefore 
declared  respecting  the  principal  of  such  bank  annuities) ;  pro- 
vided alWays,  and  my  will  is,  that  notwithstanding  the  trusts 
aforesaid,  it  shall  be  lawful  for  my  said  trustees,  or  the  survivor, 
or  the  executoi-s,  administrators  and  assigns  of  such  survivor, 
after  the  decease  of  my  said  daughter  (if  they  or  he  shall  think 
fit^  but  not  otherwise),  at  any  time  or  times  during  the  minority 
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of  any  child  or  children  presumptively  entitled  to  any  shares  or 
share  of  and  in  the  portion  hereby  provided  for  my  said  daughter 
(being  a  son  or  sons),  to  call  in  any  part  of  the  capital  out 
of  which  the  share  or  ^shares  of  any  such  son  or  sons  shall  [*830] 
be  presumptively  pay  able,*but  not  exceeding  in  the  whole 
for  each  and  any  such  son  one  half  of  his  presumptive  portion  at 
the  time,  and  to  apply  the  moneys  so  to  be  called  in  for  placing  any 
such  son  or  sons  in  any  profession  or  cmplojrment,  or  for  his  or 
their  instruction  therein,  or  otherwise  for  his  or  their  advance- 
ment in  the  world,  notwithstanding  his  or  their  portion  or  portions 
ahall  not  have  then  become  payable :  and  my  will  further  is,  that 
in  case  all  the  children  of  my  said  daughter  shall  die  without  hav- 
ing acquired  a  vested  interest  or  vested  interests  in  the  capital  of 
the  said  bank  annuities,  then  and  in  such  case  I  direct  that  the 
same  shall  sink  into  and  form  part  of  the  general  residue  of  my 
said  personal  estate,  and  be  applied  and  disposed  of  accordingly. 
And  as  to,  for  and  concerning  the  sum  of  10,0001  4  per  cent, 
bank  annuities  (the  remaining  part  of  the  said  sum  of  20,000?. 
like  annuities),  hereinbefore  directed  to  be  raised  out  of  my  said 
personal  estate,  upon  trust  that  my  said  trustees,  or  the  survivor 
of  them,  or  the  executors,  administrators  or  assigns  of  such  sur- 
vivor, do  and  shall  stand  and  be  possessed  of  and  interested  in 
the  same,  and  of  and  in  the  dividends,  interest  and  annual  pro- 
duce from  time  to  time  to  arise  therefrom  in  trust  for  my  said 
daughter  Lady  Sophia  Coventry  and  her  issue,  the  same  to  be- 
come an  interest  vested  in  and  to  be  assigned  and  transferred  to 
her  and  her  issue  at  such  or  the  like  ages  or  times;  in  such  or  the 
like  shares  and  proportions,  and  in  such  or  the  like  events,  and 
to  be  subject  to  such  or  the  like  trusts,  provisos  and  declarations 
as  I  have  hereinbefore  expressed  and  declared  of  and  concerning 
the  like  portion  hereby  provided  for  my  said  daughter  Lady 
Barbara  Coventry  and  her  issue."  The  testator,  in  a  subsequent 
clause,  gave  the  residue  of  his  personal  estate  in  trust 
for  his  children  (except  *his  son  Lord  Deerhurst  and  [*331] 
his  son  John),  and  their  issue,  in  manner  therein  men- 
tioned. Then  came  the  following  proviso :  "  Provided,  and  I  do 
hereby  further  direct,  that  whatever  sum  and  sums  of  money  I 
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baye  already  paid  or  advanced,  or  may  hereafter  pay  or  advance 
to  or  for  the  use  of  any  of  my  children  in  my  lifetime,  for  which 
I  have  already  taken  or  shall  hereafter  take  any  acknowledge 
ment  in  writing,  shall  be  brought  into  hotchpot  before  any  di- 
vision shall  be  made  of  my  said  residuary  estate  and  effects,  or 
othenvise  the  same  shall  be  received,  taken,  or  allowed  as  part 
of  the  share  or  provision  of  my  said  residuary  estate  and  effects^ 
to  which  the  child  or  children,  to  or  for  whose  use  or  benefit 
such  advance  or  pajment  has  been  or  shall  be  made,(a)  unless  I 
shall  by  some  codicil  hereto,  or  other  writing  under  my  hand 
hereafter,  give  any  dir^tions  to  the  contrary."  After  various 
other  directions,  the  will  proceeded  as  follows :  "  And  I  do  here- 
by further  declare  my  will  to  be,  that  the  legacies  and  benefits 
hereinbefore  bequeathed  by  me  to  or  in  fiivor  of  my  said  chil- 
dren, or  any  of  them,  shall  not  be  in  satisfaction  for,  but  in  ad- 
dition to,  any  portion  or  provision  to  which  they  are  or  shall  be 
entitled  under  any  articles  or  settlement  already  executed  by  me 
in  their  favor,  other  than  and  except  such  sums  as  are  hereinbe- 
fore directed  to  be  brought  into  hotchpot  as  aforesaid." 

On  the  20th  July,  1818,  the  testator's  daughter.  Lady  Barbara, 
intermarried  with  Mr.  Crawford,  without  her  father's  consent 
Upon  this.  Lord  Coventry,  by  a  codicil  dated  the  25th  day  of 
July,  1818,  revoked  the  legacy  of  10,000Z.  four  per  cent,  bank 

annuities,  and  all  other  benefits  given  by  his  will  to 
[*332]    Lady  Barbara  and  *her  issue,  and  he  thereby  gave  to 

her,  in  lieu  of  his  former  bequest,  a  sum  of  5,000i  four 
per  cent,  bank  annuities,  for  her  life  only.  Afterwards,  by  a 
deed  bearing  date  the  9th  day  of  July,  1825,  the  testator  coven- 
anted to  pay  a  sum  of  10,000Z.  sterling  to  trustees,  upon  certain 
trusts  thereby  declared  for  the  benefit  of  Lady  Barbara  and  her 
children ;  and  by  a  codicil  dated  the  11th  day  of  July,  1825, 
referring  to  the  deed  of  the  9th  of  July,  he  declared  the  10,000i 
to  be  in  satisfaction  of  all  legacies  or  sums  of  money  given  to  his 
said  daughter,  or  in  trust  for  her,  by  his  will,  or  any  codicil 
thereto.    In  pursuance  of  his  covenant,  Lord  Coventry,  on  the 

(a)  The  sentence  is  imperfect;  it  is  printed  as  it  was  in  the  brie& 
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1st  of  August,  1825,  laid  out  10,000Z.  in  the  purchase  of  three 
per  cent,  bank  annuities,  in  the  names  of  the  trustees  of  the  set* 
tlement  made  in  the  preceding  July. 

Lady  Barbara  and  Lady  Sophia  were  the  two  youngest  chil- 
dren of  the  Earl  of  Coventry ;  and  he  had  seven  other  elder  chil- 
dren, each  of  whom,  upon  the  death  of  Thomas  Coventry,  became 
entitled  under  the  will  of  Thomas  to  legacies  of  10,000i  four  per 
cent  bank  annuities.  Lady  Sophia  and  Lady  Barbara  were  not 
bom  at  the  time  of  Thomas'  death,  and  took  nothing  under  his 
will.  In  1811,  Lady  Augusta,  one  of  the  seven  elder  children, 
intermarried  with  Sir  Willoughby  Cotton.  Shortly  afterwards 
the  Earl  of  Coventry  advanced  2,200Z.  for  the  purpose  of  a  com- 
mission for  his  son  in  law,  and  S602L  for  the  purchase  of  a  lease 
of  a  house;  and  on  that  occasion  he  took  firom  Lady  Augusta 
an  acknowledgment,  signed  by  her,  in  the  following  words: 
"  I  acknowledge  to  have  received  from  my  father,  the  Earl  of 
Coventry,  the  sum  of  2,200i,  advanced  to  me  at  my  request, 
towards  the  purchase  of  a  commission  in  the  army  for  my  hus- 
band, Willoughby  Cotton;  also  S60L  towards  purchasing  the 
lease  of  a  house  in  Cadogan  place,  which  sums  make 
together  2,560Z.,  but  which  is  not  to  be  claimed  *from  [*883] 
me  or  my  husband,  otherwise  than  by  a  deduction  from 
any  property  which  may  be  left  to  or  in  trust  for  me  or  him  by 
the  will  of  my  fiither." 

Under  these  several  circumstances,  the  third  question  in  the 
cause  was,  whether  Lady  Sophia  Gresley  was  entitled,  not  only 
to  the  sum  of  10,000Z.  four  per  cent,  bank  annuities,  according 
to  the  condition  of  the  bond  given  by  her  father  upon  her  mar- 
riage, but  also  to  the  10,000Z.  four  per  cent,  bank  annuities  pro- 
vided for  her  by  the  will. 

Mr.  Bichersieih  and  Mr.  James  Russell  argued  that,  according 
to  the  general  doctrine  on  the  subject  of  double  provisions  or 
portions,  the  bond  was  a  satisfaction  of  the  legacy ;  and  that  the 
testator  throughout  the  will  manifested  a  plain  intention  to  give 
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equal  benefits  to  his  daughters.  His  reason  for  giving  legacies 
of  lOjOOOZ.  four  per  cf  nt.  bank  annuities  to  the  two  youngest 
daughters  was,  that  each  of  the  elder  children  had  an  equal  leg- 
acy under  the  will  of  Thomas  Coventry.  The  very  motive  of 
the  bounty  was  equality.  But  if  Lady  Sophia  was  allowed  to 
take  the  legacy  in  addition  to  the  sum  secured  to  her  by  the 
bond,  the  equality  would  be  destroyed,  and  she  would,  to  the 
extent  of  the  legacy,  derive  more  from  her  father  than  any  of 
her  sisters  did.  They  cited  Hartopp  v.  IIar(opp,{a)  Trimmer  v. 
Baynej{b)  Cliave  v.  Farrant,{c)  Ex  parte J^ye  ;{d)  and  they  referred 
to  Weall  V.  Iitce^{€)  Booker  v.  Allen^{g)  and  Lloyd  v.  Harvey^Qi) 
as  cases  in  which  all  the  principal  authorities  had  been  re- 
viewed, and  the  rule  finally  established. 

[*834]  *It  was  true  that  the  limitations  of  the  settlement  did 
not  correspond- exactly  with  the  trusts  on  which  the 
legacy  was  given.  Sir  Roger  Gresley  took  an  interest  under  the 
settlement,  but  took  nothing  under  the  will :  Lady  Sophia  took 
a  greater  beneficial  interest  under  the  will  than  under  the  settle- 
ment ;  and  the  limitations  to  the  children  in  the  settlement  and 
the  will  differed  in  various  minute  particulars,  although  the  pre- 
cise nature  of  the  limitations  in  the  settlement  did  not  appear 
upon  the  pleadings.  But  such  differences  as  these  did  not  ex- 
clude the  application  of  the  rule  against  double  portions ;  both 
provisions  being  substantially  for  the  benefit  of  the  daughter 
and  her  family. 

Mr.  Tinney^  and  Mr.  Spence^  contra. 

Besides  the  differences  between  the  trusts  of  the  settlement 
and  the  trusts  on  which  the  legacy  is  given,  it  is  to  be  observed, 
that  the  legacy  is  of  greater  amount  than  the  provision  made  by 
the  bond;  for  according  to  the  judgment  of  the  court  on  the 

(o)  17  Ves.  184.  (e)  p.  261,  supra, 

(5)  7  Ves.  508.  (g)  p.  270,  mpra, 

(c)  18  ¥08.  8.  (7t)  p.  310,  supra, 

(d)  18  Ves.  140. 
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first  two  questions,  the  legacy  would  entitle  the  legatee  to 
lOjOOOZ.  four  per  cent,  bank  annuities,  while  the  bond  will  be 
satisfied  by  a  like  sum  of  8  1-2  per  cent  stock.  From  the  con- 
duct of  the  testator  to  his  other  daughters,  it  may  fairly  be  pre- 
sumed, that  he  intended  Lady  Sophia  to  take  both  provisions. 
"When  Lady  Augusta  married,  he  advanced  for  her  benefit  a 
sum  of  2,5602.,  and  he  took  the  precaution  of  having  an  acknowl- 
edgment signed  by  her,  for  the  purpose  of  showing  that  the 
advancement  was  to  be  a  satisfaction,  pro  ianto,  of  what  she 
might  be  entitled  to  under  his  will.  When  he  made  a  settle- 
ment of  10,000?.  on  Lady  Barbara  and  her  children,  he  was  at  the 
trouble  of  making  a  codicil,  for  the  sole  purpose  of  declaring 
that  the  settlement  was  a  satisfaction  of  any  legacy  he 
had  given  to  her,  though  the  only  legacy  *at  that  time  [*335] 
bequeathed  to  her  was  a  life  interest  in  5,000?.  four  per 
cent  stock.  If  the  testator  had  meant  the  settlement  on  Lady 
Sophia  to  be  a  revocation  of  the  legacy  given  to  her,  would  he 
not  have  taken  the  same  course  as  in  the  case  pf  Lady  Barbara, 
and  declared  his  ptirpose  by  a  codicil  ?  The  presumption  thus 
arising,  that  the  testator  did  not  intend  the  settlement  to  be  a 
satisfaction  and  ademption  of  the  legacy,  was  greatly  increased 
by  the  express  declaration  contained  in  his  will,  that,  with  the 
exception  of  the  sums  expressly  directed  to  be  brought  into 
hotchpot,  the  legacies  bequeathed  to  any  of  his  children  were  to 
be,  not  in  satisfaction  for,  but  in  addition  to,  any  portion  or  pro- 
vision to  which  they  were  or  should  be  entitled  under  any  arti- 
cles or  settlement  then  already  executed  by  him. 

The  Master  op  the  Eolls  : — ^Upon  the  third  question  I  am 
of  opinion,  that  the  legacy  of  10,000/.  4  per  cent  bank  annuities 
to  Lady  Sophia  is  satisfied  by  the  bond  given  by  the  testator  on 
her  marriage,  and  that  she  is  not  entitled  to  both  provisions. 
The  inferences  drawn  fi'om  the  testator's  conduct  with  respect  to 
Lady  Augusta  and  Lady  Barbara,  do  not  afibrd  the  conclusions 
contended  for  as  to  the  testator's  intention ;  and  the  differences 
between  the  limitations  of  the  settlement  and  the  will  are  not  «ich 
as  to  prevent  the  application  of  the  rule  as  to  double  portions. 

VOL.  IL  19 
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[*886]  *6iLL  V.  Shelley. 

B0LI&— 1831:  ^th  Jannaiy. 

A  testatrix  gave  a  share  of  her  residuary  estate  to  the  children  of  Kaiy  Gladman, 
deceased.  Mary  Gladman  left  two  children,  one  legitimate,  the  other  illegiti- 
mate. Evidence  was  admitted  to  prove  that  the  illegitimate  child  had  acquired 
tiie  reputation  of  being  the  child  of  Maiy  Gladman ;  that  the  testatrix  well  knew 
that  &ct,  and  that  Mary  Gladman  Wft  only  those  two  cfaildreii. 

The  testatrix,  Elizabeth  Merricks,  the  wife  of  James  Memcka^ 
being  empowered  by  her  marriage  settlement  to  dispose  of  her- 
estate  notwithstanding  her  coverture,  did,  by  her  will,  give  the 
whole  of  her  estate,  both  real  and  personal,  to  her  husband  £6r 
his  life,  and  after  his  death  she  gave  parts  thereof  to  different 
persons;  and  as  to  her  residuary  estate  she  directed  her  trustees 
ai^d  executors  '^  to  divide,  share  and  pay  the  same  equally  to, 
between  and  amongst  Anne  Maria  Hall,  widow,  now  or  lately 
residing  at  Carter's  Corner  in  the  parish  of  Hellinsly,  the  adopted 
daughter  of  Thomas  Colbran,  heretofore  of  Hailsham,  yeoman, 
deceased,  the  before-named  and  described  Sarah  Kennet  and 
Thomas  Martin  respectively,  notwithstanding  the  bequest  here- 
inbefore made  to  them,  and  over  and  above  the  same  respect- 
ively ;  and  also  to  and  between  and  amongst  all  and  every  the 
legitimate  children  of  my  relations  who  (those  who  are  relatives) 
were,  are  or  may  be  in  consanguinity  to  me  of  the  degree  of 
first  cousins,  either  paternally  or  maternally  (except  the  before- 
named  Elizabeth  Stephens,  whom  I  exclude  from  receiving  any 
part  or  share  of  the  same) ;  and  in  this  last  bequest  I  include 
William  Freeman,  the  son  of  the  late  Charles  Freeman  of  the 
Cliffe  aforesaid,  grocer,  Elizabeth  Merricks  (deceased),  the  grand- 
son of  the  before  named  Heniy  Freeman  and  Mary  his  wife,  in- 
tending that  he  the  said  William  Freeman  shall  have  and  take 
such  part,  share  and  interest  therein,  as  his  father  the  said 
Charles  Freeman  deceased  would  have  been  entitled  to  if  living, 
^  under  this  my  will  in  this  particular  respect ;  and  in 
[*337]    case  any  of  the  parties,  or  any  of  the  children  of  *my 
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said  relativesi  to  wbom  I  have  given  a  (^istnbutive  ehare 
of  the  residue  and  remainder  of  my  said  real  and  personal 
eatate,  or  of  any  other  deseription  of  estates  not  hereinbefore  diik 
posed  oi^  and  amongst  whom  I  include  the  children  of  the  late 
William  Martin  of  Hailsham  aforesaid,  shopkeeper  and  farmer^ 
deceased ;  also  the  children  of  the  late  Elizabeth  Hastings  of 
Ilailsham  aforesaid,  deceased  (before  Elizabeth  Martin);  also  the 
children  of  the  late  Mary  Gladman,  of  East  Dean  in  the  said 
county  of  Sussex,  deceased  (before  Mary  Blackman,  and  lika- 
wioe  ihe  children  of  such  of  them  my  said  relatives  last  before 
described,  as  didl  haf^n  to  die  in  my  lifetime  or  in  the  life- 
time of  my  said  husband,  the  share  of  him,  her  or  them  so  dying, 
shall  go  and  be  payable,  and  paid  equally  to  and  amongst  the 
children  of  such  deceased  person  or  persons)." 

The  testatrix  died  in  the  year  1827. 

'At  the  time  of  making  her  will,  there  were  living  two  children 
of  Mary  Gladman,  who  was  then  dead,  and  was  described  in  the 
will  as  the  late  Mary  Gladman :  one  of  them,  the  defendant 
Charlotte  Shelley,  was  an  illegitimate  child,  bom  before  the 
marriage  of  her  mother  with  John  Gladman,  and  the  other,  a 
legitimate  child,  bom  after  the  mother's  marriage; 

Maiy  Gladman  was  the  daughter  of  Joseph  and  Mary  Black- 
man,  which  Maiy  Blackman  was  a  first  couon  of  the  testatrix. 

The  husband  of  the  testatrix  had  died:  and  the  question  in 
ihe  caose  was  whether  the  defendant  Charlotte  Shelley  was^n- 
tiil^d  to  share  in  the  testatrix's  residuaiy  estate  as  one  of  the 
children  of  the  late  Maiy  Gladman. 

*It  was  proved  in  the  cause,  that  Charlotte  Shelley    [*888] 
was  an  illegitimate  child  of  Mary  Gladman,  and  bom 
in  the  year  1796 ;  that  Mary  Gladman  was  acquainted  with  the 
testatrix  before  the  birth  of  the  child ;  that,  prior  to  her  mar- 
riage, and  soon  after,  the  birth  of  the  defendant  Charlotte  Shelley, 
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she  went  to  live,  in  tbe  house  of  the  testatrix,  and  that  the  teata* 
trix  was  well  aware  that  Mary  Oladman  had  such  illegitimate 
child ;  that  the  child,  when  quite  an  infant,  and  during  the  resi-; 
dence  of  the  mother  with  the  testatrix,  was  frequently  brought 
to  the  house  of  the  testatrix,  and  treated  affectiwiately  by  the 
testatrix ;  that  Mary  Oladman  being  uneasy  at  her  separation, 
from  her  child,  the  testatrix  proposed  that  the  child  should  re- 
side  with  some  person  near  to  her,  and  offered  to  pay  the  extra 
expense  which  would  thereby  be  occasioned ;  that  the  defendant 
Charlotte  Shelley  went  by  the  name  of  Blackman,  was  put  out 
to  nurse  for  the  first  year  after  her  birth,  and  afterwards  resided 
with  the  father  and  mother  of  Mary  Gladman  untU  the  marriage 
of  Mary  Gladman,  and  from  that  time  she  resided  with  John 
Gladman  and  Mary  Gladman  until  the  death  of  Mary  Gladman ; 
that  Mary  Gladman,  after  her  marriage  and  until  her  death, 
resided  with  her  husband  at  the  distance  of  nine  or  ten  miles 
from  the  testatrix,  and  continued  to  be  in  the  habit  of  going  to 
the  house  of  the  testatrix  until  she  died ;  that  she  frequently 
took  her  two  children  with  her  to  visit  the  testatrix,  and  that  the 
testatrix  well  knew  that  Mary  Gladman  had  only  one  child  after 
her  marriage. 

Mr.  BickersteAj  for  the  plaintiffs. 

Mr.  Pemberion  and  Mr.  Wigranij  for  Charlotte  Shelley. 

Mary  Gladman  had  only  one  legitimate  child.  As  she  was 
dead  at  the  date  of  the  will,  there  were  not  persons,  and 
[*339]  *there  never  could  by  any  possibility  be  persons,  who 
would  answer  the  description  of  "children  of  Mary 
Gladman,"  if  that  description  was  to  be  confined  to  legitimate 
children ;  and  these  facts  were  well  known  to  the.  testatrix.  It 
therefore  becomes  necessary  to  look  to  circumstances  dehors  the 
will,(a)  in  order  to  see,  whether  there  were  persons  who  would 
come  within  the  description,  taken  in  a  more  extended  sense, 

(a)  See  Mr.  Wigram's  K>caminatioii  of  the  Rule«  of  Law  respecting  the  admisaion 
of  extrinsic  oridenco  in  aid  of  the  interpretation  of  wxl}a^  pp.  32,  33. 
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send  whom  the  testatrix  meant  to  denote  by  the  words  she  used : 
Woodhouseiee  v.  Dalrympk,{a)  Here  the  evidence  establishes  a 
state  of  circumstances,  from  which  there  arises  a  necessary  impli- 
cation that  the  testatrix  included  Charlotte  Shelley  as  one  of  the 
children  of  Mary  Gladman :  •*  necesswy  implication,  meaning,"  as 
Lord  Eldon  says  in  Wilkinson  v,  Adam,{b)  "  not  natural  neces- 
sity, but  so  strong  a  probability  of  intention,  that  an  intention 
contrary  to  that  which  is  imputed  to  the  testator  cannot  be  sup- 
posei" 

Mr.  Bsicon  for  the  representatives  of  James  Gladman,  the  only 
Intimate  child  of  Mary  Gladman. 

The  only  point  on  which  Lord  Eldon,  in  Wilkinson  v.  Adam^ 
received  evidence  dehors  the  wiU,  was  to  establish  the  fact  that 
there  were  persons,  not  legitimate  children,  who  had  gained  the 
reputation  of  children :  ^'  If  my  judgment  upon  this  case,"  says 
his  LordBhip,(c)  "is  supposed  to  rest  upon  any  evidence  out  of 
the  will,  except  that  which  establishes  the  fact,  that  there  were 
individuals  who  had  gained  by  reputation,  the  nsane  and 
character  of  his  children,  that  conclusion  is  drawn 
*without  sufficient  attention  to  the  grounds  on  which  £*840] 
the  judgment  is  formed ;  my  opinion  being,  that,  taking 
the  fiwjt  as  established,  that  there  were  children  who  had  gained 
the  reputation  of  being  his  children,  it  does  necessarily  appear 
on  the  will  itself,  that  he  intended  those  children."  Now  assume 
that  Mary  Gladman  had  only  one  le^timate  child,  and  that  she 
had  also  an  illegitimate  child;  that  state  of  things  will  not  en- 
title Charlotte  Shelley  to  participate  in  the  bequest  along  with 
the  legitimate  child  of  Mary  Gladman.  In  Hart  v.  Durand,{d) 
testator  gave  a  legacy  to  "  every  of  the  sons  and  daughters  of  his 
late  cousin :"  his  cousin  left  one  legitimate  daughter,  and  one  son 
and  one  daughter  illegitimate.  It  was  held  that  the  latter  were 
not  entitled  under  the  will,  and  that  evidence  of  the  intention 
of  the  testator  was  not  admissable.    In  Swaine  v.  K€nnerUy^{e) 

fs)  3  Mer.  419.  (c)  1  Ve«.  A  B.  462.  (e)  1  Vea.  *  B.  46». 

(E&)1  yea.a;a466.  ((2)  3  AbsL  684. 
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the  bequest  was  to  "all  and  every  the  child  and  children  of  the 
testator's  late  son,  Thomas  Swaine,  deceased,  equally  to  be  di- 
vided between  or  amongst  them."  The  son  Thomas  left  three 
children,  of  whom  one  was  legitimate,  but  the  other  two, 
Thomas  and  John  Swaine,  were  born  before  marriage.  Lord 
Eldon  held  that  the  legitimate  son  alone  was  entitled,  and  as- 
,  signed  as  the  reason  of  his  judgment,  "  that  the  will  itself  does 
•not  prove  that  the  testator  meant  an  illegitimate  child ;"  "The 
will,"  he  said,  "must  prove  that  illegimate  children  are  intended; 
and  extrinsic  evidence  can  be  received  only  for  the  purpose  of 
collecting  who  had  acquired  the  reputation  of  being  children  of 
the  person  named  in  the  will."  There  is  here  a  legitimate  child ; 
and  the  circumstance  that  there  is  only  one  legitimate  child,  will 
not  enable  an  illegitimate  child  to  take  along  with  him  undcT 
the  general  description  of  children. 

[*341]  *Mr.  PtmberioTiy  in  reply,  said  that  the  rule  that  chil- 
dren and  illegitimate  children  could  not  take  together 
under  the  general  description  of  children,  applied  only  to  cases 
in  which  the  word  was  used  to  describe  a  class,  and  not  where 
(as  in  the  case  before  the  court),  the  word  clearly  described  par- 
ticular individuals:  that  if,  in  Wilkinson  v.  Adam^  the  testator 
had  survived  his  wife,  and  married  Ann  Lewis,  the  legitimate 
children  of  that  marriage  would  have  taken  jointly  with  the 
illegitimate  children,  in  whose  favor  the  cause  was  decided: 
that  Swaine  v.  Kennerhy  was  distinguishable  fix)m  the  case  be- 
fore the  court,  because  it  did  not  appear  that,  in  that  case,  the 
facts  were  known  to  the  testator;  that  the  same  remark  applied 
to  llari  V.  Durand,  for,  as  the  testator  there  spoke  of  sons,  when 
there  was  no  legitimate  son,  and  only  one  illeptimate  son,  the 
will  showed  that  he  was  not  acquainted  with  the  state  of  J. 
Durand's  family ;  and  besides,  the  evidence  in  that  case  was  ten- 
dered to  prove  the  testator's  intention  to  comprehend  illegitimate 
children,  and  not  to  establish  facts,  from  which,  taken  in  connec- 
tion with  the  language  of  the  will,  that  intention  woiild  neces- 
sarily be  inferred. 
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The  Master  of  the  Rolls  : — ^The  question  in  isases  of  tliis 
sort  is  a  question  of  intention.  Prima  facie^  the  tenn  children 
19  intended  to  mean  legitimate  children;  and  if  there  are  legiti- 
mate children,  or  if  it  be  possible  that  there  should  be  legitimate 
children  of  the  person  named,  no  illegitimate  child  can  take 
under  the  description  of  children.  If,  in  this  case,  there  had 
been  no  legitimate  child  of  Mary  Gladman  at  the  time  of  making 
the  will,  and  there  had  been  two  illegitimate  children,  inasmuch 
as  the  death  of  Mary  Gladman  made  it  impossible  that  there 
should  be  any  future  legitimate  child,  there  can  be  no 
doubt  *that  evidence  would  have  been  admissible  to  [*342] 
prove  the  fact;  and  the  two  children,  who  had  acquired 
the  reputation  of  being  the  children  of  Mary  Gladman,  would 
have  taken  under  the  description  of  her  children  by  force  of  the 
clear  intention  of  the  testatrix.  I^  in  this  case,  the  gift  had 
been  "  to  the  two  children"  of  Mary  Gladman,  deceased,  then, 
inasmuch  as  the  death  of  Mary  Gladman  had  made  it  impossible 
that'there  should  be  two  legitimate  children,  ought  not  evidence 
to  be  admissible  of  the  facts  from  which  it  was  demonstrated  that 
the  testatrix  meant  to  include  the  illegitimate  child  who  had  ac- 
quired the  reputation  of  being  the  child  of  Mary  Gladman  ? 
And  is  there,  as  to  this  point,  any  sound  and  rational  distinction 
between  the  expression  "  the  children,"  which  necessarily  de- 
scribes more  than  one  child,  and  the  expression  "the  two 
children  ?" 

Considering,  then,  that  "children^  is  an  ambiguous  term, 
which  may  mean  legitimate  child  or  illegitimate  children  who 
have  acquired  the  reputation  of  being  children;  and  assuming 
that,  if  there  are,  or  by  any  possibility  may  be,  legitimate  chil- 
dren to  satisfy  the  expression,  no  illegitimate  child  can  take 
together  with  the  legitimate  children,  although  that  point  is  de- 
nied by  the  judges  in  Wilkinson  v.  Adam — ^I  think  the  evidence 
admissible  in  this  case :  and  the  evidence,  being  admitted,  de- 
monstrates that  the  testatrix  did  mean  to  include  the  defendant, 
Charlotte  Shelley,  under  the  expression  of  "  the  children  of  the 
late  Mary  Gladman." 
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In  the  case  of  Stvaine  v.  Kennerley^  the  expression  is,  "  the 
child  or  children  of  my  late  son,  Thomas  Swaine,  deceased," 
which  implied  a  doubt  in  the  mind  of  the  testator  whether  his 
late  son  had  more  than  one  child.  In  Hart  v.  Durand^  the  ex- 
pression is,  "  to  every  of  the  sons  and  daughters  of  my 
[*848]  late  cousin,  J.  Durand ;"  and,  *that  cousin  having  left 
only  one  legitimate  daughter,  and  only  two  illegitimate 
children,  a  son  and  a  daughter,  the  expression  in  the  will  mani- 
fested that  the  testator  was  ignorant  of  the  actual  state  of  Du- 
rand's  family.  Neither  of  these  cases,  therefore,  demonstrated  a 
clear  intention  on  the  part  of  the  testator  in  fevor  of  the  legiti- 
mate children.(a) 


DOWLING  V.  Ttrell. 


Bolls.— 1831:  liOi  Februaiy. 

Where  a  legacy  is  given  to  a  natural  child,  with  direction  to  apply  the  interest  fiv 
his  maintenance,  the  interest  is  payable  from  the  death  of  the  testator. 

In  this  case  the  testator  gave  a  legacy  to  an  infant  described 
in  the  will  as  his  natural  child,  with  a  direction  to  apply  the  in- 
terest for  his  maintenance,  during  his  minority. 

A  question  was  made,  whether  the  interest  was  payable  on 
the  legacy  from  the  death  of  the  testator,  or  from  the  end  of  the 
year  after  his  death. 

The  cases  cited  were  Baven  v.  Waitey^b)  Bechford  v.  7b&in,(c) 
Newman  v.  Baieson,{d) 

The  Master  of  the  Rolls  ruled  that  interest  was  payable 
fix)m  the  death  of  the  testator. 

(o)  See  Bagley  v.  MoUard,  1  Russ.  ft  Mylne,  581.  (c)  1  Vea»  sen.  308. 

b)  1  Swans.  633.  (d)  3  Swans.  689. 
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*CoLLiNsoN  V.  Pater. — Collinson  v.  Knibb.      [*344] 

Bolls. — 1831 :  14th  Febmaiy.  i 

A  judgmeut  debt  due  to  a  testator,  which  in  his  lifetime  had  been  reported  in  a 
creditor's  suit,  to  be  an  incumbrance  affecting  the  real  estate  of  the  debtor,  will 
not  pass  by  his  will  to  a  charitable  use,  being  within  the  statute  of  the  9  G.  2.  c. 
36. 

George  Knibb,  by  his  will,  dated  the  26th  of  July,  1826, 
bequeathed  unlo  the  plaintiffs,  their  executors,  administrators 
and  assigns,  all  his  personal  estate  and  effects,  upon  trust  to  get 
in  the  same,  and  all  such  debts  as  might  be  owing  to  him  at  the 
time  of  his  decease,  and  to  sell  and  convert  into  money  all  such 
part  or  parts  of  his  personal  estate  as  should  not  at  the  time  of 
his  decease,  consist  of  ready  money.  He  then  directed  that  the 
trust  moneys  should  be  invested  on  government  securities ;  and 
that,  after  paying  out  of  the  dividends  an  annuity  of  2oL  to 
Elizabeth  Knight  during  her  life,  his  trustees  and  executors  should 
divide  the  residue  of  the  interest  and  dividends  equally  between 
four  such  persons,  being  the  widows  of  respectable  tradesmen, 
who  were  at  the  time  of  their  decease  inhabiting  and  dwelling  in 
the  parish  "of  Newport  Pagnel,  such  widows  being  members  of 
the  established  Church  of  England,  as  the  vicar,  for  the  time 
being,  of  the  parish  should,  from  time  to  time,  nominate  and 
appoint.  Upon  the  death  of  Elizabeth  Knight,  the  annuity  be* 
queathed  to  her  was  to  fall  into  the  residue,  and  be  distributed 
in  the  same  way. 

By  a  codicil,  dated  the  12th  of  August,  1826,  the  testator  di- 
rected his  trustees,  after  payment  of  the  annuity,  to  divide  the 
residue  of  the  dividends  of  the  trust  funds  equally  between 
Ann  Pater,  Ann  Higgins,  Susannah  Inns,  and  Hannah  Wilson, 
during  the  term  of  their  natural  lives  respectively;  and  when 
and  as  often  as  any  one  of  the  last-mentioned  persons 
should  die,  to  pay  the  *share  of  her  so  dying  to  such  [*845] 
other  person,  being  the  widow  of  h  respectable  trades- 
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man,  who  was  at  the  time  of  his  decease  inhabiting  and  dwell- 
*ing  in  the  town  of  Newport  Pagncl,  such  widow  being  a  mem- 
ber of  the  established  Church  of  England,  as  the  vicar,  for  the 
time  being,  of  the  said  parish  should,  from  time  to  time,  nomi- 
nate and  appoint,  during  the  t«nn  of  her  natural  life :  and  when 
and  as  often  as  any  one  or  more  of  the  said  four  widows,  so  to 
be  nominated  and  appointed  as  aforesaid,  should  die,  to  pay  the 
share  or  shares  of  her  or.  them  so  dying  to  such  other  person  or 
persons  answering  the  description  aforesaid,  as  the  said  vicar  for 
the  time  being  should  nominate  and  appoint,  during  the  term  of 
her  or  their  life  or  lives  respectively. 

The  testator,  in  his  lifetime,  entered  up  a  judgment  against  a 
person  of  the  name  of  Mansell  for  the  principal  and  interest  due 
on  a  bond  conditioned  for  the  payment  of  2,000?.  Mansell  hav- 
ing died,  and  a  suit  having  been  instituted  for  the  administration 
of  his  estate,  Knibb  proved  his  debt  in  that  suit ;  and  the  Mas- 
ter, in  his  report  made  in  Knibb's  lifetime,  found  the  judgment 
to  be  a  charge  on  Mansell's  real  estates.  Mansell's  personal 
estate  was  insufficient  for  the  payment  of  his  debts ;  and  the 
judgment  debt  was  paid  to  KnibVs  executors  out  of  the  pro- 
ceeds of  the  sale  of  Mansell's  real  estates. 

The  question  was,  whether,  in  so  far  as  the  residue  was  com- 
posed of  Mansell's  debt,  the  ultimate  gift  to  charitable  purposes 
was  not  void,  as  coming  within  the  Mortmain  Act,  9  G.  2,  c.  86. 

Mr.  Wray  for  the  Attorney-General. 

Mr.  Tinney  and  Mr.  Ching  for  one  set  of  defendants. 

[*S46]        *Mr.  Bickersieih  and  Mr.  Teed  for  other  defendants. 

In  support  of  the  validity  of  the'gift^  it  was  argued  that  the 
debt  due  from  Mansell  could  not  be  considered  as  an  ^estate  or 
interest  in  or  a  charge  or  incumbrance  affecting  any  land :"  that 
the  words  of  the  statute  had  "reference  only  to  charges  and  in- 
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cumbrances,  on  certain  specified  lands ;  and  that  the  judgment 
gave  no  estate  in  the  land,  but  merely  a  right  to  sue  out  an 
elegit. 

On  the  other  hand,  it  was  contended  that  a  judgment  debt 
was,  according  to  the  common  import  of  language,  a  charge  af- 
fecting land :  it  gave  the  judgment^editor  a  lien  on  the  lands 
and  secured  to  him  a  priority  over^my  estate  created  by  a  sub- 
sequent conveyance  from  the  debtor.  In  the  present  case,  the 
Master  had  actually  found  this  debt  to  be  a  charge  on  Mansell's 
real  estate ;  and  to  such  an  extent  was  it  an  interest  in  land  at 
the  time  of  Knibb's  death,  that  it  was  subsequently,  by  means 
of  the  agency  of  the  Court  of  Chancery,  paid  out  of  the  pro- 
ceeds of  ManselVs  real  estate. 

The  Master  of  the  Rolls  :— The  testator,  George  Knibb, 
in  his  lifetime  had  a  judgment  entered  up  against  one  Mansell, 
for  the  sum  of  2,815/.  25.  lid.  due  to  him  on  Mansell's  bond. 
After  the  death  of  the  debtor,  a  creditor's  suit  was  instituted  for 
the  administration  of  his  estate ;  and  it  being  in  that  suit  referred 
to  the  Master  to  take  an  account  of  the  mortgages  and  other  in- 
cumbrances aJBfecting  the  real  estate  of  the  debtor,  that  judgment 
debt  was  proved  under  the  decree,  and  the  Master,  in  his  report 
made  in  the  lifetime  of  the  testator,  stated  the  judgment  debt 
as  one  of  the  incumbrances  aflFecting  the  real  estate  of  ManselL 
The  testator,  by  his  will,  gave  his  residuary  estate  to 
certain  charitable  uses ;  and  the  question  in  the  *cause  [*847] 
is,  whether  this  judgment  debt  is  within  the  statute  of 
the  9  G.  2,  c.  86. 

I  am  of  opinion  that  it  is  within  the  statute,  and  will  not 
to  charitable  uses. 
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Catherine  Richards,  wipe  op  David  Richards,  by  her  next 

FRIEND,  AND  JOHN  JOHN  V.  ThOMAS  DaVIES,  JoHN  DaVIES, 

AND  David  Richards. 

Rolls. — 1831 ;  15th  February. 

The  court  will  direct  aa  account  oTpast  partnership  transactions,  though  the  bill 

does  not  pray  a  dissolution ;  bu9  will  make  no  order  for  carrying  on  partnership 

concerns,  unless  with  ^  view  to  a  dissolution. 

By  articles  of  agreement,  dated  tlie  19th  of  January,  1799,  a 
partnership  was  constituted  for  a  long  term  of  years,  which  had 
not  yet  expired.  Under  these  articles  the  plaintiffs  were  inter- 
ested in  the  partnership ;  but  they  had  not  interfered  actively  in 
the  business,  which  was  managed  by  the  defendant  Thomas 
Davies.  The  plaintiffs  alleged  that  proper  accounts  of  the  part- 
nersliip  dealings  had  not  been  rendered  to  them  from  time  to 
time,  and  that  they  were  excluded  from  the  means  of  ascertain- 
ing the  state  of  the  partnership  affairs.  They,  therefore,  filed 
their  bill  in  the  Court  of  Great  Sessions  for  the  counties  of  Car- 
marthen, Pembroke,  and  Cardigan,  praying  that  an  account  of 
the  partnership  dealings  might  be  taken,  and  that  the  partner- 
ship might  be  conducted  and  carried  on  during  the  residue  of 
the  term,  for  which  the  same  was  established,  in  confor- 
[*348]  mity  to  the  articles  of  ^agreement  of  the  19th  of  Jan- 
uary, 1769 ;  that  Thomas  Davies  might  be  decreed, 
from  time  to  time,  to  produce  to  the  plaintiffs,  and  to  permit 
them  to  have  access  to  all  the  books  of  the  partnership ;  and 
that  if  necessar}'-,  a  proper  person  might  be  appointed  to  manage 
and  conduct  the  partnership  trade,  and  to  receive  the  debts  due 
and  to  become  due  to  the  same. 

The  answer  suggested  that  the  accounts  of  all  dealings  prior 
to  the  filing  of  the  bUl  had  been  settled ;  but  there  was  no  evi- 
dence of  the  alleged  settlements. 

The  cause  came  on  to  be  heard  in  the  Court  of  Great  Sessions, 
fihortlj  before  the  Act  abolishing  the  AVelch  judicature  came  into 
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Operation ;  and  the  suit  was  dismissed  with  costs,  cm  the  ground 
that  a  partner  could  not  file  a  bill  to  have  the  accounts  of  a  part- 
nership taken,  unless  he  prayed  the  dissolution  of  the  partnership. 

The  cause  was  removed  by  the  plaintiffi;  into  the  Court  of 
C3iancery,  pursuant  to  the  provisions  of  11  G.  4  &  1  W.  4,  c. 
70. ;  and  a  petition  of  rehearing  was  presented,  which  now  came 
on  to  be  argued. 

Mr.  Bickersteth  and  Mr.  John  Wilson^  for  the  plaintiffs. 

It  may  be  true  that  the  court  will  not  interfere  to  manage  a 
partnership  by  a  receiver,  except  in  the  case  of  a  dissolution,  and 
with  a  view  to  winding  up  the  concern ;  but  to  say  that  one 
partner  shall  not  have  an  account  against  another,  unless  he  will 
consent  that  the  partnership  shall  be  at  an  end,  is  a  very  differ- 
ent proposition,  and  not  one  warranted  by  authority. 
While  the  *old  action  of  account  was  in  use,  one  part-  [*849] 
ner  might  have  had  the  benefit  of  it  against  another, 
without  putting  an  end  to  the  partnership.  "  If  two  joint  mer- 
chants," says  Lord  Coke,(a)  "occupy  their  stocks,  goods  and 
merchandizes  in  common  to  their  common  profit,  one  of  them 
ifaming  himself  a  merchant  shall  have  an  account  against  the 
other  naming  him  a  merchant,  and  shall  charge  him  as  receptor 
denariorum  ipsins  B.  ex  quacunque  causa  et  contractu  ad  commu- 
nem  uiiUtaiem  tpsorum  A.  et  B.  provenien\  sicut  per  legem  merca- 
toriam  rationahilUer  monstrare  poieriV^  The  action  of  account 
has  now  fallen  into  desuetude,  and  a  partner  is  without  remedy 
at  law :  but  the  bill  in  equity  has  been  substituted  for  the  action 
of  account ;  and  it  would  be  extraordinary  if  a  bill  for  an  ac- 
count could  not  be  maintained  where  in  former  times  an  action 
of  account  might  have  been  brought.  In  Harrison  v.  A  rm itage,{b) 
it  was  expressly  held  that  one  partner  might  file  a  bill  against 
his  co-partner  for  an  account,  though  he  did  not  pray  a  dissolu- 
tion ;  and  it  was  there  said  that  Forman  v.  Ilonfray{c)  applied 

(a)  Co.  litt  lt2,  a.  (b)  A  Kad.  143.  (c)  8  Vea  &  B.  329. 
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only  to  a  case  of  interim  management,  which  would  not  be^ 
granted,  unless  the  bill  prayed  a  dissolution  of  the  partnerahip.(a) 

Kthe  rule  were  otherwise,  the  greatest  injustice  might 
[*350]     *be  done  without  the  possibility  of  remedy.    A  trader 

admits  his  clerk  into  a  valuable  business,  with  a  view 
of  securing  a  large  proportion  of  the  profits  to  his  own  widow 
and  children  after  his  decease ;  the  person  thus  admitted  gets 
into  management ;  the  original  owner  dies ;  the  business  is  car- 
ried on  for  a  short  time ;  the  survivor,  knowing  the  widow  and 
children  could  not  carry  it  on  themselves,  refuses  to  account:  if 
he  is  not  made  to  account,  he  is  a  great  gainer ;  if  those,  whom 
he  has  wronged,  are  induced  to  pray  for  a  dissolution,  he  is  a 
still  greater  gainer,  being  enabled  by  that  means  to  appropriate 
to  himself  the  whole  benefit  of  the  business.  What  can  be  more 
extravagant  than  to  say,  that  under  such  circumstances,  the  party 
injured  shall  not  have  an  account,  unless  he  releases  the  party 
who  has  wronged  him,  from  the  obligations  of  a  partner  in  time 
to  come? 

Mr.  Pernherton^. contra. 

Forman  y.  Ebmjray  was  not  a  case  of  interim  mianagement :  it 
was  a  motion  to  have  money  paid  into  court;  and  Lord  Eldon 
refused  to  make  the  order,  on  the  ground  that  a  partner  could 
have  no  remedy  against  his  co-partner  on  a  bill  not  praying 
relief  He  there  says  that  "  he  did  not  recollect  an  instance  of  a 
bill,  filed  by  one  partner  against  the  other,  praying  an  account 
merely,  and  not  a  dissolution  ;"  and  he  observed  that,  "  if  a  part- 
ner can  come  here  for  an  account  merely,  pending  that  partner- 
ship, there  seems  to  be  nothing  to  prevent  his  coming  annually." 

(a)  In  Kwioles  v.  Jlcutghton^  11  Vcs.  168,  tho  bill  prayed  an  account  without  pray, 
ing  a  dissolution ;  and  the  decree  directed  the  accounts  to  be  taken.  In  Chappie  r. 
CadeR^  Jaa  637,  the  bill  did  not  pray  a  dissolution;  yet  a  decree  was  pronounced  by 
Sir  WUIlam  Grant,  declaring^  the  rights  of  the  partners,  and  directing  aooounts  of  the 
partnersliip  dealings  to  be  taken ;  and  that  decree  was  afflrmod  by  Lord  Eldon.  See 
however,  MaraJiaU  v.  Colmar^  2  J.  &  W.  266.    Lascoinbe  v.  Bussed  4  Sim.  8. 
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Waiara  v.  Taylor{a)  is  to  the  same  effect ;  and  in  the  case  of  Kin' 
der  V.  Thylor  (mentioned  in  Gow's  Treatise  on  Partnership)(6) 
the  same  doctrine  is  recognized.  Here  the  bill,  fitr  from  contem- 
plating a  dissolution,  prays  that  the  partnership  may  be 
♦carried  on  during  the  residue  of  the  term,  and  the  [*S61] 
court  is  called  upon  to  interfere  in  carrying  it  on,  so  as 
to  secure  to  the  plaintiffs  what  they  conceive  they  have  a  right  to. 

The  Master  op  the  Rolls: — ^A  bill  was  filed  in  the  Court  of 
Great  Sessions  of  the  several  counties  of  Carmarthen,  Pembroke 
and  Cardigan,  by  one  partner  against  another,  praying  for  an 
account  of  what  was  due  to  the  plaintiffs  in  respect  of  the  past 
partnership  transactions,  and  that  the  partnership  might  be  car- 
ried on  and  conducted  under  the  decree  of  the  court 

At  the  hearing  of  the  cause  in  Wales,  the  bill  was  dismissed 
with  costs. 

The  plaintiffs,  under  the  statute  of  11  G.  4  and  1  W.  4,  c.  70, 
presented  a  petition  of  rehearing. 

In  support  of  the  judgment  in  the  court  below  it  is  contended, 
that  a  court  of  equity  cannot  entertain  a  suit  for  a  partnership 
account,  unless  the  bill  seeks  a  dissolution  of  partnership. 

The  plaintiff,  for  moneys  due  to  him  on  a  partnership  account, 
has  no  relief  at  law,  and  if  a  court  of  equity  refuses  him  relief, 
he  is  wholly  without  remedy.  This  would  be  contrary  to  the 
plain  principles  of  justice,  and  cannot  be  the  doctrine  of  equity. 

It  is  objected,  that  if  such  a  suit  be  entertained,  the  defendant 
may  be  vexed  by  a  new  bill,  whenever  new  profits  accrue ;  but 
what  right  has  the  defendant  to  complain  of  such  new  bill,  if  he 
repeats  the  injustice  of  withholding  what  is  due  to  the  plaintiff? 

(a)  16  Vefl.  10. 

(d)  Stated  also  la  Colljrer  on  FartDecBbip,  Appen^bc  No..  11. 
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[*352]     Would  not  *the  same  objection  lie  in  a  suit  for  tithes, 
which  accrue  de  anno  in  annum? 

I  must,  therefore,  decree  the  account  of  the  past  partnership 
transactions ;  but  I  can  make  no  order  for  carrying  on  the  part- 
nership concerns,  unless  with  a  view  to  a  dissolution. 


The  decree  reversed  the  order  of  dismissal,  and  directed  the 
defendants  to  pay  the  plaintiffs  the  costs  which  had  been  paid  on 
the  dismissal  of  th^  suit;  and  it  referred  it  to  one  of  the  Masters 
to  take  an  account  of  the  dealings  and  transactions  of  the  part- 
nership in  the  pleadings  mentioned,  from  its  commencement  up 
to  the  date  of  the  report ;  in  taking  which  account  the  Master 
was  not  to  disturb  any  stated  or  settled  accounts,  which  he  should 
find  had  been  come  to  by  the  partners.  Reg.  Lib.  1830,  B.  foL 
1831-2. 


[*353]  *Macartney  v.  Graham. 

Rolls.— 1831:  18th  February. 

In  a  suit  to  recover  the  amount  of  a  lost  bill  of  exchange  the  loss  of  the  bill  being 
proved  at  the  hearing,  the  defendant,  if  he  disputes  the  sufficiency  of  an  indemnity 
which  has  been  offered  to  him,  and  the  Master  finds  in  favor  of  the  indemnity, 
ivill  be  ordered  to  pay  the  costs  subsequent  to  the  original  hearing. 

The  suit  was  instituted  to  recover  payment  of  a  bill  of  ex- 
change which  had  been  lost,  and  the  plaintiffs  had  offered  an 
indemnity  to  the  defendant,  before  the  institution  of  the  suit. 
The  loss  of  the  bill  was  proved ;  and  on  the  hearing,  the  Vice- 
Chancellor  referred  it  to  the  Master  to  inquire  whether  the  in- 
demnity, which  had  been  tendered,  was  a  proper  indemnity,  but 
gave  no  costs  up  to  the  hearing. 

The  Master  found  that  the  indemnity  which  had  been  tend- 
ered was  a  proper  indemnity ;  and  the  question  now  was,  as  to 
the  costs  subsequent  to  the  original  decree. 
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Mr.  Pemberton  and  Mr.  Koe,  for  the  plaintiffs. 

Mr.  Cooper^  for  the  defendant. 

The  Master  of  the  Rolls  : — ^The  defendant  thought  fit  to 
dispute  the  fact,  whether  the  indemnity,  which,  had  been  offered 
to  him,  was  a  proper  indemnity ;  and  the  Master  has  found  that 
it  was  a  proper  indemnity.  It  is  plain,  therefore,  that  as  the 
costs  subsequent  to  the  original  hearing  have  been  occasioned  by 
the  defendant  refiising,  without  sufficient  reason,  to  be  satisfied 
with  the  indemnity  which  was  offered  to^him*,  he  ought  to  be 
charged  with  such  costs. 


*Peake  v.  Gibbon.  [*354] 

BoLLa. — 1831 :  18th  February. 

In  a  foreclosure  suit,  to  which  the  provisional  assignee  of  the  Insolvent  Debtors' 
Court  is  made  a  party,  as  representing  the  owner  of  the  equity  of  redemption,  the 
costs  of  the  provisional  assignee  will  be  ordered  to  be  paid  by  the  plaintiff  who 
will  add  them,  along  with  his  own  costs,  to  the  sum  due  on  the  inortgage. 

The  bill  was  filed  by  a  mortgagee  to  foreclose  the  heir  at  law 
of  the  mortgagor.  The  heir  took  the  benefit  of  the  Insolvent 
Act,  and  the  provisional  assignee  was  made  a  defendant  by  sup- 
plemental bill. 

At  the  hearing,  Mr.  Teed  appeared  for  the  provisional  assignee, 
and  asked  that  his  costs  might  be  provided  for.  The  proper 
course,  he  said,  would  be  for  the  plaintiff  to  pay  them,  and  to 
add  them,  along  with  his  own  costs  of  suit,  to  his  security. 

Mr.  Pemherton  and  Mr.  Wakefield^  for  the  plaintiff,  contended, 
that  the  provisional  assignee  could  not  be  in  a  better  situation 
than  the  insolvent  whom  he  represented,  and  must  take  his 
chance  of  getting  his  costs  out  of  the  assets  of  the  insolvent.    It 
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would  be  a  great  hardship  on  mortgagees,  holding  proboUy  a 
security  already  insufficient,  if  they  were  to  be  burdened  with 
the  costs  of  the  provisional  assignee,  when  the  mortgagor  became 
insolvent  j  and  it  would  be  a  great  encouragement  to  the  pro- 
visional assignee  to  appear,  when  infaat  he  ought  not  to  appear, 
there  being  no  purpose  to  be  served  by  his  appearance,  exoept 
simply  that^  he  might  ask  for  his  costs. 

The  Master  of  the  Bolls  : — ^The  provisional  assignee  ka 
necessary  party  to  the  suit,  as  representing  the  interest  of  the  mori* 
gagor ;  and  being  a  puldic  officer,  who  does  not  take  upon  him- 
self by  any  act  of  his  own  to  represent  the  insolvent^  but  on 

whom  the  duty  of  representing  the  estate  is  thiowii 
[*355]     *for  public  convenience,  it  would  be  a  great  hardship, 

if  the  rule,  which  applies  to  assignees  in  bankruptcy, 
were  extended  to  him.  He  must  have  his  costs  fix)m  the  plain- 
tiff, who  will  add  them  to  the  costs  which  he  is  entitled  to  be 
paid,  before  he  can  be  redeemed. 


Major  v.  Lanslky. 


Rolls.— 1831 :  24th,  27th  and  31st  January,  23d  Feb. 

A  married  woman,  to  whom  a  rent  chai^  for  life  in  reversion  is  devised  to  her  sepa- 
rate use,  without  the  intervention  of  trustees,  joins  with  her  husband  in  Maigning 
it  for  a  valuable  consideration :  she  is  bound  hj  that  assignment  aft^  the  death 
of  her  husband. 

William  Neale,  by  his  will,  dated  the  28th  of  March,  1821, 
devised  certain  real  estates  to  his  brother,  James  Neale,  for  life ; 
and,  after  his  decease,  to  his  niece,  Louisa  Eeding,  her  heirs  and 
assigns,  forever ;  charged,  nevertheless,  after  the  decease  of  James 
Neale  with  one  annuity,  or  clear  yearly  rent  of  50t,  payable 
half  yearly,  which  he  thereby  gave  to  his  niece,  Martha  Lansley, 
wife  of  Edward  Lansley,  during  her  natural  life,  for  her  sole  use 


CASES  IN  CHANCERY.  855 

Mqjor  Y.  Lansley. 

and  benefit,  notwithstanding  her  coverture,  and  firee  fix)m  the 
debts,  control  or  engagements  of  her  said  husband,  for  which  her 
receipt  alone  was  to  be  a  good  discharge ;  and  from  and  after 
the  decease  of  Martha  Lansley,  he,  the  testator,  directed  that,  if 
Edward  Lansley  should  be  then  living,  the  said  annuity  should 
be  paid  to  Edward  Lansley,  and  his  assigns,  during  his  natural 
life,  by  the  like  half  yearly  payments.  Powers  of  entry  and  dis* 
tress,  in  case  the  annuity  should  be  in  arrear,  were  given  to 
Martha  Lansley  and  Edward  Lansley  successively. 

The  testator  died  in  November,  1822:  James  Neale,  the 
brother,  on  whose  decease  the  annuity  became  payable,  died  in 
January,  1828:  and  Edward  Lansley  died  in  the  following 
August,  leaving  his  wife,  Martha,  him  surviving. 

*By  an  indenture,  dated  in  October,  1828,  and  made  [*366] 
between  Edward  Lansley  and  Martha  his  wife,  of  the 
first  part,  the  plaintLGT  of  the  seoond  part,  Wheeler  and  Gilbert 
of  the  third  part^  and  Bawlins  of  the  fourth  part,  in  consideration 
of  400Z.,  paid  by  the  plaintiJBf  to  Lansley,  and  which  sum,  with 
interest,  Lansley  covenanted  to  pay  on  or  before  the  4th  of  Aprili 
*then  next,  it  was  witnessed  that  Lansley  and  Martha  his  wife 
did  grant,  bargain,  sell  and  confirm  unto  Wheeler  and  Gilbert, 
their  heirs  and  assigns,  the  said  annuity  or  yearly  rent  of  50i, 
given  by  the  will  of  William  Neale  to  Martha  Lansley,  together 
with  all  her  powers  and  remedies  for  recovering  and  compelling 
payment  thereof  to  hold  the  same  to  Wheeler  and  Gilbert,  their 
heirs  and  assigns,  during  the  life  of  Martha  Lansley,  subject  to 
the  provisos,  declarations,  and  agreements  thereinafter  ex- 
pressed :  and  Edward  Lansley,  with  the  privity  and  approbation 
of  Martha  his  wife,  covenanted  with  the  plaintiS"  that  he,  Lansley, 
and  his  wife  would,  as  of  Trinity  Term  then  last  or  Michaelmas 
term  then  next,  levy  to  Wheeler  and  Gilbert  a  fine  sur  concess- 
erunt  of  the  said  annuity  or  yearly  rent,  which  fine  was  to  inure 
to  the  use  of  Wheeler  and  Gilbert  and  their  heirs  during  the  life 
of  Martha  Lansley,  subject  to  the  provisos,  agreements  and  de- 
ckrations  thereinafter  expressed. 
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By  the  same  indenture,  Edward  Lansley  conveyed  to  Wheeler 
and  Gilbert,  and  their  heirs,  the  annuity  given  to  him  in  rever' 
sion,  expectant  upon  the  death  of  his  wife.  It  was  further  de- 
clared and  agreed  that  if  Edward  Lansley,  his  heirs,  executors, 
administrators  or  assigns,  should  pay  to  the  plaintiff,  his  execu- 
tors, administrators  or  assigns,  the  sum  of  400?.,  with  interest  as 
thereinbefore  mentioned,  Wheeler  and  Gilbert  should  reconvey 
the  said  annuity,  thereby  first  granted  and  confirmed,  unto  the 

said  Martha  Lansley  for  her  sole  and  separate  use, 
[*357]     *and  in  the  same  manner,  and  with  the  same  powers 

as  were  expressed  concerning  the  same,  in  the  will  of 
William  Neale ;  and  reconvey  the  said  annuity  or  yearly  rent 
and  premises,  thereby  secondly  granted,  unto  Edward  Lansley, 
or  his  assigns,  as  he  or  they  should  direct. 

A  power  was  given  to  Wheeler  and  Gilbert,  if  the  principal 
money  and  interest  was  not  discharged  within  ax  months  after 
payment  had  been  required  in  writing,  to  sell  the  annuities :  the 
moneys  arising  from  the  sale  were  to  be  applied  in  satisfying 
what  should  be  due  for  the  400Z.  and  interest ;  and  the  surplus 
was  to  be  paid  to  Edward  Lansley,  and  Martha  Lansley,  their 
respective  executors,  administrators  or  assigns,  according  to  their  • 
respective  rights  and  interests. 

At  the  death  of  Edward  Lansley  the  whole  of  the  principal 
sum  was  due,  together  with  an  arrear  of  interest ;  and  the  bill 
was  filed  to  have  the  equity  of  redemption  foreclosed  or  the  an- 
nuities sold. 

No  fine  had  been  levied. 

Mr.  Treshve,  and  Mr.  Oirdkstoiiej  senior,  for  the  plaintiff. 

Mr.  Girdlestone,  junior,  for  the  defendant  Martha  Lansley. 

The  annuity  being  given  without  the  intervention  of  trustees, 
the  husband  took    the    legal    estate  in  it  during  the  joint 
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!iv3es  of  himself  and  his  wife.(a)  At  the  time  when  *the  [*868] 
security  was  executed,  she  had  only  a  reversionary 
equitable  interest  Upon  the  death  of  the  husband,  the  legal 
estate  vested  in  her.  The  equitable  interest,  which  had  pre- 
viously existed  in  the  contemplation  of  this  court,  in  order  that 
effect  might  be  given  to  the  direction  that  the  annuity  was  to  be 
to  her  separate  use,  ceased.  Upon  the  iegal  estate  the  deed  of 
1823,  had  no  operation ;  and  there  was  not  now  any  distinct 
equitable  estate  to  her  separate  use,  which  the  deed  could  charge. 
A  fine  would  have  bound  her  legal  interest ;  and  the  husband's 
covenant  to  levy  a  fine  showed  that  the  parties  were  dealing 
upon  the  supposition,  that  without  a  fine  the  interest  of  the  wife 
could  not  be  effectually  charged.  A  fine,  however,  had  not  been 
levied ;  and  as  the  deed  was  at  law  a  mere  nullity  as  against  the 
wife,  she  was  now  entitled  to  a  legal  annuity,  which  was  not 
fiubject  to  any  incumbrance  or  charge.  The  plaintiff,  therefore, 
was  not  entitled  to  any  relief  against  Mrs.  Lansley,  and  the  bill 
ought  to  be  dismissed. 

In  reply,  Mr.  Treshve  insisted  that  the  annuity  being  given  to 
the  separate  use  of  the  wife,  she  was,  qua  the  annuity,  a  feme 
£ole :  that  she  was  bound  by  the  deed  which  she  had  executed ; 
and  that  that  deed  bound  the  annuity  at  all  times,  however  her 
interest  in  it  might  be  afterwards  modified  or  varied. 

Rippon  V.  Dawdmg,{b)  Bramlmll  v.  HaM^ic)  Wnghi  v.  Sir 
Henry  Ertgkjield^{d)  Wright  v.  Lord  Oidogan^{e)  Hyde  v.  Price^{g) 
Oompion  V.  €hlUnson,(h)  Sturgis  v.  Gorp^if)  Martin  v.  Mitchellj{k) 
were  cited. 

(a)  In  Folyhlank  v.  Edwkira  (1  Doug.  329),  U  was  held,  that  the  husband  of  a 
woman  tenant  in  fee,  must  declare  on  a  seisin  in  fee  in  himsdfand  his  wife  in  rig?U  of 
hit  wife^  and  that  if  he  stated  that  he  was  seised  in  his  demesne  as  of  freehold  in 
light  of  his  wife,  it  would  be  bad  on  special  demurrer. 

(&)  Amb.  665.  (g)  3  Ves.  iSt. 

(e)  Amb.  46*7.  (h)  1  H.  BL  334. 

(d)  Amb.  468.  -  (i)  13  Ves.  190. 

4e)lBro.P.a48B,  TomLed.  (&)  2  X  &.  W.  4ia. 
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[*869]  ^HS  MjiSTESt  or  thk  Bolls  :-^Th£  dafendaat,  beoig 
a  feme  covert  entitled  for  life  to  her  eepaiate  use  to 
a  re versioziary  interest  in  an  annuity  charged  on  real  estate,  joined 
with  her  husband  in  assigning  the  annuity  by  Aeed  to  the  plaintiff* 
The  husband  having  died  a  few  months  after  this  zeversionaiy  in- 
terest fell  into  possession,  the  plaintiff's  title  to  the  annuity  was 
disputed  by  the  wife,  upon  the  ground  that  by  the  death  of  the 
husband  the  legal  interest  in  the  annuity  became  vested  in  her, 
and  had  not  passed  to  the  plaintiff,  no  fine  having  been  levied  by 
her. 

The  wife,  at  the  time  of  the  assignment,  had  an  equitable  in- 
terest in  the  annuity  or  rent  charge  for  her  life  to  her  separate 
use,  and  the  legal  interest  was  then  in  the  husband  for  the  joint 
lives  of  himself  and  his  wife ;  and,  in  the  consideration  of  a 
court  of  equity,  the  subsequent  accession  of  the  legal  interest  to 
the  wife  by  the  death  of  the  husband,  cannot  defeat  the  effect  of 
the  equitable  assignment  of  her  beneficial  interest,  which  she  had 
before  made  for  a  fiill  and  valuable  consideration. 


[*360]        *Elizabeth  Donne  v.  Reuben  HAkt. 

1831 :  25th  Noyember,  24th  December. 

The  oontingent  reversionary  interest  of  the  wife,  in  the  tnst  of  a  term  for  yeeam,  maj 
be  sold  by  the  husband ;  and  the  wife  snrriving  will  be  bound  by  such  sale,  thou^ 
the  husband  dies  before  the  contingeiicy  is  determined  or  the  reyersion  faBs  into 
possession. 

William  Hannam  deceased,  by  his  will  dated  the  17th  of 
October,  1792,  bequeathed  to  trustees^  among  other  things^  a 
leasehold  for  years,  upon  trust  for  his  son  Thomas  Hannam  for 
his  life,  and  after  his  decease,  upon  trust  for  all  and  every  the 
children  of  Thomas  whom  he  should  leave  at  the  time  of  his  de- 
cease, their  executors,  administrators  and  assigns,  in  equal  shares 
and  proportions.    The  testator  also  bequeathed  unto  the  same 
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iBUBtotiJB  naoliier  leasebcdd  fbr  years,  upcaoL  tnist  for  lik  wife  dur- 
iBg  her  life,  and  after  her  decease,  lor  h»  son  the  aaid  Thomas 
HapfflKni  duziog'  hia  life,  and  after  his  decease,  for  all  and  every 
the  Qhildren  of  hia  son  Thomas,  which  he  should  haye  at  the 
time  of  his  decease,  their  executors,  administnitors  and  assigns, 
in  equal  shares  and  proportions. 

The  testator  died  in  the  year  1794 ;  and  his  widow  shortly 
afterwards.  The  son  Thomas  had  several  children,  one  of  whom, 
Elizabeth,  intermarried,  iu  the  year  1810,  with  Theophilus 
Henry  Donne. 

By  an  indenture  of  assignment,  bearing  date  the  20th  of  Au- 
gust, 1812,  and  made  between  Theophilus  Henry  Donne  and 
Elizabeth  his  wife  of  the  one  part,  and  Reuben  Hart  of  the 
other  part — ^reciting  that  Donne  and  his  wife  had  con- 
tracted *with  Hart  for  the  sale  to  him  of  aU  their  right  [*361] 
and  interest  in  and  to  the  messuages,  tenements,  stocks, 
funds,  and  securities  for  money  bequeathed  by  the  will  of  Wil- 
liam Hannam,  for  the  price  or  sum  of  150/. — ^it  was  witnessed 
that,  in  consideration  of  55i  paid  by  Hart  to  Donne  and  his 
wife,  and  of  the  further  sum  of  95Z.  covenanted  to  be  paid  within 
a  year  after  the  death  of  Thomas  Hannam  by  Hart  to  Donne  and 
his  wife,  Donne  and  his  wife  and  each  of  them  granted  and  as- 
signed unto  Hart,  his  executors,  administrators,  and  assigns,  all 
their  estate,  right  and  interest,  shares  and  proportions  in  all  the 
leasehold  premises  bequeathed  by  the  will  of  the  testator,  to  hold 
the  same  to  Hart,  his  executors,  administrators,  and  assigns,  for 
the  residue  of  the  terms  respectively  to  come  therein;  subject 
nevertheless  to  the  life  estate  of  Thomas  Hannam  therein. 

Theophilus  Henry  Donne  died  in  the  year  1828;  Thonias 
Hannam  died  in  the  year  1880,  leaving  five  children  him  sur- 
viving. 

In  Hilary  term,  1881,  Elizabeth,  the  widow  of  Donne,  filed  a 
bill  against  Hart,  insisting  that  the  assignment  of  Ihe  kaaehold 
premises  was  not  operative  as  against  her. 
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Dense  y.  Hart 

Mr.  Pembertan  and  Mr.  Bligk^  for  the  plaintifiE)  dted  Hbmsbff  v* 
Lee^(a)  Purdew  v.  Jackson^fp)  Hornier  v.  MorUmy{c)  and  Waisonv. 
Dennis  ;{d)  and  they  argued  that  the  same  principle,  which  ap- 
plied to  reversionary  interests  in  personal  chattels,  extended  to 
a  contingent  reversionary  interest  in  the  trust  of  a  term. 

[*362]        Mr.  PldUimore^  contra. 

Lord  Coke  8ays,(a)  ^^  A  man  may  have  a  term  for  years  in  the 
right  of  his  wife,  whereof  the  husband  hath  power  to  dispose  at 
any  time  during  his  life,  and  if  he  surviveth  his  wife,  the  law 
doth  give  the  lease  to  him.  But  if  he  make  no  disposition  there- 
of, and  his  wife  survive  him,  it  remaineth  with  the  wife.  K  a 
man'be  possessed  of  a  term  of  forty  years  in  the  right  of  his  wife, 
and  maketh  a  lease  for  twenty  years,  reserving  a  rent,  and  die, 
the  wife  shall  have  the  residue  of  the  term,  but  the  executors  of 
the  husband  shall  have  the  rent,  for  it  was  not  incident  to  the 
reversion,  for  that  the  wife  was  not  party  to  the  lease.  So  note, 
a  disposition  of  part  of  the  term  is  no  disposition  of  the  whole, 
^ut  if  the  husband  grant  the  whole  term,  upon  condition  that 
the  grantee  shall  pay  a  sum  of  money  to  his  executors,  &c.,  the 
husband  die,  the  condition  is  broken,  the  executors  enter,  this  is 
a  disposition  of  the  term,  and  the  wife  is  barred  thereof;  for  the 
whole  interest  was  passed  away."  In  another  passage,(^)  Lord 
Coke  expresses  himself  thus :  "  If  she  (the  wife)  were  possessed 
of  a  term  for  years,  yet  he  (the  husband)  is  possessed  in  her 
right ;  but  he  hath  power  to  dispose  thereof  by  grant  or  demise ; 
and  if  he  be  outlawed  or  attainted,  they  are  gifts  in  law.  Upon 
an  execution  against  the  husband  for  his  debt,  the  sheriff  ftiay 
sell  the  term  during  her  life ;  but  the  husband  can  make  no  dis- 
position thereof  by  his  last  will.  Also,  if  he  make  no  disposition 
or  forfeiture  of  it  in  hi§  life,  yet  it  is  a  gift  in  law  imto  him  if  he 
do  survive  his  wife ;  but  if  he  make  no  disposition,  and  die  be* 

(a)  2  MadcL  16.  (d)  3  Russ.  90. 

(6)  1  EuflB.  1.  (e)  Co.  Litt  46,  b. 

(e)  3  Bobs.  66.  (7)  Co.  litt  351,  a. 
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five  his  wife,  she  shall  have  it  again.''  Mr.  Butler,  in  his  note,(a) 
lays  down  the  doctrine  in  very  explicit  terms:  '^If  a 
*person  marries  a  woman  entitled  to  a  possible  or  con-  [*363] 
tingent  interest  in  a  term  of  years,  if  it  is  a  legal  inter* 
est,  that  is,  such  an  interest  as,  upon  the  determination  of  the 
previous  estate,  or  the  happening  of  the  contingency,  will  imme- 
diately  vest  in  possession  in  the  wi&,  there  the  husband  may  as- 
sign it,  unless  perhaps  in  those  cases  where  the  possibility  or 
contingency  is  of  such  a  nature  that  it  cannothappen  during  the 
husband's  lifetime."  Orey  v.  KerUi8h^{b)  Bates  v.  Dandy,{c) 
Theobalds  v.  Duffoy,{d)  Sir  Edward  Turner's  Case,{e)  and  Tudcyr 
V.  Samynej{g)  are  authorities  which  confirm  the  same  proposition. 
The  assignment  of  the  husband  passes  the  whole  of  the  wife's 
interest  in  a  term,  whether  her  interest  be  immediate  and  vested, 
or  contingent  and  reversionary. 

Mr.  Femberton^  in  reply,  observed  that  the  authorities  which 
had  been  cited,  had  reference  merely  to  legal  interests  in  terms. 
"  There  are,"  says  Sir  William  Grant,  in  Mitford  v.  Mitford{h) 
"  some  legal  interests  which  do  not  admit  or  stand  in  need  of, 
being  reduced  into  possession,  being  in  possession  already,  and 
not  lying  in  action ;  as  temu  for  years,  and  other  chattels  real, 
of  which  the  legal  title,  is  in  the  wife.  They  will  survive,  if 
no  act  is  done  by  him ;  but  he  may  assign  them,  which  passes 
the  legal  interest,  Avhether  with  or  without  consideration."  The 
doctrine,  therefore,  had  no  application  to  cases  in  which  the 
conveyance  of  the  husband  does  not  pass  any  legal  interest. 


Dee,  24rfi. — ^*The  Master  of  the  Eolls  : — ^In  this    [*364] 
case  William  Hannam  by  his  will  gave  a  term  of  years, 
to  which  he  was  entitled  in  certain  houses,  to  trustees,  upon  trust 
for  his  son  Thomas,  during  his  life,  and  after  the  death  of  Thomas, 

(a)  Co.  litt.  361,  &  note  304,  editloii  of  1794.  (t)  1  Vem.  t. 

(h)  1  Atk.  280.  ig)  2  Vem.  270. 

(c)    2  Atk.  207.  (h)  9  Vea.  87. 
(cQ  9  ICod.  102. 
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for  supli  child  or  dbildren  as  he  should  .Iwre  at  his  dieceaie. 
Thomas  had,  among  other  children  a  daughter,  who  is  the  plain- 
tiff, and  who  daring  the  life  of  her  fiithei^  intermanied  with 
Theophilus  Henry  Donne.  Donne,  and  the  plaintiff  his  wife,  in 
the  lifetiine  of  her  father,  assigned  her  contingent  interest  in  this 
term  ofjears  to  the  defendant,  for  a  yaluableocmsideration.  Donne 
died,  leaving  the  Mher  him  surviving;  and,  the  &ther  being 
now  dead,  the  plaintiff  claims  this  term,  upon  the  ground  that 
the  assignment  toihe  defendant  was  void. 

It  is  elear  that  the  wife's  contingent  legal  interest  in  a  term 
may  be  sold  by  the  husband ;  and  there  is  no  difference  in  equity 
between  the  legal  interests  in  and  the  trusts  of  a  term. 


[*8B5]      *WlLLIAM  SlMSON  AlHD  RlCHARD  PaRROTT,  V.  JeNKIN 

Jones  and  John  William  Innes. 

ROLia — 1831 :  15fh  FebroAiy,  23d  March. 

On  the  marriage  of  a  female  m&nt  who  was  a  ward  of  oour^  and  entltiled  to  &  kaae* 
hold  estate  to  her  separate  use,  a  settlement  was  made  under  the  order  of  tbft 
court,  giving  to  the  trustees  a  power  of  sale  over  the  leasehold  estate :  A  sale 
made  by  the  trustees  under  the  power,  during  the  minority  of  the  female  infant^ 
is  not  valid. 

TnoMxis  Kelly,  being  possessed  of  certain  leaseholds  held  for 
long  terms  of  years,  by  his  will,  dated  the  18th  Angust,  1818, 
'after  other  devises  and  bequests,  gave  and  devised  nnto  his 
daughter  Mary  Hem,  and  the  plaintiffi,  William  Simson  and 
Bichard  Parrott,  their  heirs,  executors  and  administrators,  all  his 
freehold  and  copyhold  estates .  not  specifically  bequeathed,  and 
all  other  his  estate  and  effects,  upon  trust,  to  pay  unto  his  sister, 
Margaret  Doran,  for  her  life,  an  annuity  of  80!.,  and  unto  his 
said  daughter,  Mary  Hem,  an  annuity  of  2001  for  her  life,  for 
her  separate  use,  which  several  annuities  he  charged  upon  his 
leasehold  messuages  not  specifically  bequeathed ;  and  as  to  all 
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ib4  residue  of  his  said  trust  estate  and  effects,  and  not  therein- 
before specificallj  bequeathed,  charged  with  the  said  several 
annuities,  upon  trust  for  his  the  testator's  grandchOdien,  Thomas 
Hem  and  Margaret  Hem,  their  hein,  exooutors,  administrators 
and  assigns,  to  be  equally  divided  between  them,  share  and  share 

'  alike,  as  tenants  in  common,  to  be  paid,  assigned  and  transferred 
imto  his  grandson,  when  he  should  attain  the  age  of  twenty-one 

>  years,  and  the  share  of  his  granddaughter  to  be  paid,  assigned  or 
transferred  to  her  when  she  should  attain  the  age  of  twenty-one 
years  or  marriage,  which  should  first  happen ;  and  the 
testator  thereby  willed  and  declared,  that  the  *shaTe  of  [*866] 
his  granddaughter  Margaret  should  be  for  her  own  sole 
and  separate  use  and  disposal,  exclusive  of  any  husband  or  hus* 
bands  with  whom  she  -should  intermarry,  and  wherewith  he, 
they  or  any  of  them  should  not  intermeddle ;  neither  should  the 
same,  or  any  part  thereof  be  subject  or  liable  to  his  or  their  or 
any  of  their  debts,  control,  management  or  engagements,  but  the 
receipt  or  receipts  of  his  said  granddaughter  alone,  or  of  such 
person  or  persons  as  she  should  from  time  to  time  order,  direct 
or  appoint  to  receive  the  same,  should  only  be  effectual  and  sufi&- 
cient  discharges  for  the  same.  In  case  either  of  his  grandchil- 
dren died  before  his  or  her  share  became  a  vested  interest,  the 
share  of  him  or  her  so  dying,  was  to  go  to  the  survivor :  the  share 
of  his  grandson  was  to  become  a  vested  interest  on  his  attaining 
his  age  of  twenty-one  years,  and  that  of  his  granddaughter  on 
her  attaining  the  age  of  twenty-one  years  or  marriage ;  and  in 
casef  both  his  grandchildren  should  depart  this  life  without  at- 
taining vested  interests,  the  testator  gave  the  trust  property  over 
as  therein  mentioned.  He  appointed  his  daughter  Mary  and  the 
plaintiffs,  executrix  and  executors  of  that  his  will. 

Thomas  Kelly  died  on  the  18th  August^  1828,  and  the  plain- 
lafe  alone  proved  his  will.  The  daughter  Mary  did  not  prove 
the  will,  or  act  in  the  execution  of  the  trusts  of  it;  but  she  was 
appointed  guardian  of  her  children  by  an  order  of  the  Court  of 
Chancery  made  upon  petition. 
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Some  tisie  afterwards  Thomas  Hern  and  Margaret  Hero,  by 
their  mother,  as  their  next  friend,  instituted  a  suit  in  the  Court 
of  Chancery  against  the  two  trustees  and  executors,  and  Marga- 
ret Doran,  for  the  administration  of  the  estate  of  the  tes- 
[*367]  tator,  and  the  *execution  of  ^e  trusts  of  his  will ;  and 
George  Eshelby  haying  made  proposals  of  marriage  to 
the  granddaughter,  who  was  then  of  the  age  of  eighteen  years,  it 
was  by  an  order,  dated  the  22d  of  January,  1829,  referred  to 
the  Master  to  consider  and  certify  whether  George  Eshelby 
was  a  proper  person  for  the  plaintiff^  Margaret  Hem,  to  inter- 
marry with :  and  if  the  said  Master  should  be  of  opinion  that  he 
was  a  proper  person,  he  was  to  lay  proposals  before  the  Master, 
and  the  Master  was  to  inquire  and  certify  whether  the  same 
were  fit  and  proper  to  be  carried  into  execution. 

The  Master,  by  his  report,  dated  the  11th  of  February,  1829, 
certified  that  George  Eshelby  was  a  proper  person  for  the  plain- 
tiff Margaret  Hem,  to  intermarry  with,  and  approved  of  a  pro- 
posal which  had  been  laid  before  him  for  the  settlement  of  her 
property. 

By  another  order,  dated  the  12th  of  February,  1829,  the  Mas- 
ter's report  was  confirmed ;  and  it  was  referred  to  him  to  ap* 
prove  of  a  proper  settlement,  or  articles  for  a  settlement,  upon 
the  basis  of  the  proposal  mentioned  in  his  report ;  and  upon  the 
execution  of  the^  settlement,  Margaret  Hern  and  Geoi^c  Eshelby 
were  to  be  at  liberty  to  intermarry. 

The  indenture  of  settlement  approved  by  the  Master  was 
dated  the  26th  of  Februar}'-,  1829,  and  was  made  between  George 
Eshelby  of  the  first  part ;  Margaret  Hern,  described  as  an  infant 
of  the  age  of  eighteen  years  or  thereabouts,  of  the  second  part; 
John  Lucas  and  Mary  his  wife  (formerly  Mary  Hern,  and  de- 
scribed as  the  mother  and  guardian  of  Margaret  Hern),  of  the 
third  part ;  and  Simson  and  Parrott  of  the  fourth  part.  After 
reciting  the  will  of  Thomas  Kelly,  and  stating  that  the  be- 
quest of  his   residuary  estate  to  Mary  Lucas  jointly  with 
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*Simson  and  Parrott  had  never  been  accepted  by  [*868j 
her,  John  Lucas  and  Mary  his  wife,  so  fiir  as  regarded 
the  legal  operation  of  the  said  residuary  bequest,  thereby  re- 
nounced and  disclaimed,  and  so  far  as  there  might  have  been 
any  assent  to  the  said  residuary  bequest  in  respect  to  Mary 
Lucas,  or  any  acceptance  thereof  by  her  or  on  her  behalf,  re- 
mised and  released  unto  Simson  and  Parrott  the  residuary  be- 
quest, and  all  such  legal  estate  of  and  in  the  estates  and  premises 
in  such  bequest  comprised,  as  otherwise  might  be  vested  in  John 
Lucas  and  Mary  his  wife,  to  the  intent  that  the  said  residuary 
bequest  might  take  effect  in  Simson  and  Parrott,  exclusively  of 
the  said  Mary  Lucas.  The  indenture  then  witnessed  that  all  the 
undivided  moiety,  and  all  other  the  part,  share,  estate,  and  in- 
terest, of  or  to  .which  Margaret  Hem,  under  or  by  virtue  of  the 
will  of  Thomas  Kelly,  was  then  or  should  at  any  time  thereafter, 
by  accruer,  survivorship  or -otherwise,  become  or  be  possessed  or 
entitled,  in  possession,  reversion  or  expectancy  or  otherwise,  of 
or  in  the  testator's  residuary  freehold,  leasehold  and  other  per- 
sonal estates,  should  (subject  and  without  prejudice  to  the  an- 
nuity to  Mary  Lucas,  and  other  beneficial  interests)  stand  and 
be  settled,  and  that  Simson  and  Parrott,  their  heirs,  executors, 
administrators  and  assigns  respectively,  should  stand  and  con- 
tinue seised,  possessed  and  interested  of  and  in  the  same,  upon 
trust,  after  the  solemnization  of  the  marriage,  with  all  convenient 
speed,  and  within  the  period  of  three  years  from  the  date  of  the 
indenture,  if  the  same  could  be  conveniently  effected,  but  if  not, 
then  as  soon  as  might  be  after  the  expiration  of  that  period,  and 
either  with  or  without  the  consent  or  concurrence  of  any  other 
person  or  persons  who  might  be  necessary  or  proper  and  compe- 
tent in  that  behalf,  as  the  particular  circumstances  of  the  case 
might  require,  to  sell  and  dispose  of  so  much  and  such  part  and 
parts  of  the  said  testator's  said  residuary  estate,  or  of 
the  said  *MargaTet  Hem's  moiety,  share,  estate,  and  in-  [*S69] 
terest  thereof  and  therein,  as  should  consist  of  or  com- 
prise any  freehold  or  leasehold  estates,  either  by  public  auction 
or  private  contract,  to  any  persons  willing  to  become  the  pur- 
chasers, for  the  best  prices  which  at  the  time  of  such  sales  might 
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be  reasonably  had  for  the  same ;  and  for  diat  pntpose  to  entaf 
into,  make  and  execute  all  sTxch  coTenants,  contracts,  agree- 
ments,  conveyances,  assignments,  &c.,  as  to  the  tnistees  shotdd 
seem  reasonable  and  necessary.  The  indenture  contained  tiie 
usual  clause  making  the  trustees'  receipts  an  effectual  discharge 
for  the  purchase  moneys.  It  was  then  dedaied  that  the  trusbeei 
should  stand  possessed  of  the  moneys  to  arise  from  liie  eale  of 
the  said  Margaret  Hem's  moiety  of  the  said  premises,  upon  cer* 
tain  trusts  therein  stated,  for  the  benefit  of  Margaret  during  her 
life,  to  her  separate  use ;  after  her  decease,  for  the  benefit  of 
George  Eshelby,  during  his  life,  determinable  as  therein  men- 
tioned ;  and  then  for  the  benefit  of  the  children  of  that  marriage, 
and  also  of  such  other  children  of  Margaret  as  she  might  direel 
to  be  let  in  to  participate ;  failing  all  such  children,  then  as  fiba 
should  by  will  appoint,  and  in  default  of  appointment,  for  her 
executors  or  administrators,  in  manner  therein  mentioned. 

The  settlement  was  executed  and  the  marriage  duly  solemnixed. 

Thomas  Hem  attained  his  age  of  twenty-one  years  on  the  24A 
of  March,  1880 ;  and,  by  indenture  dated  the  14th  of  April,  1880, 
assigned  unto  Simson  and  Parrott,  their  executors,  administm- 
tors  and  assigns,  his  moiety  and  interest,  by  virtue  of  the  will  of 

Thomas  Kelly,  in  the  several  leasehold  premises,  being 
[*870]    part  of  the  testator's  ♦residuary  estate,  upon  trusts  for 

sale  similar  to  those  contained  in  the  settlement 

An  arrangement  was  at  the  same  lime  completed,  by  which 
the  leaseholds  were  exonerated  from  Mary  Lucas'  annuity :  the 
other  annuitant,  Margaret  Doran,  was  dead. 

On  the  26th  of  May,  1880,  the  trustees  put  up  some  of  the 
leaseholds  for  sale  by  public  auction ;  and  at  that  sale  Jones,  on 
behalf  of  himself  and  the  other  defendant  Innes,  became  the 
purchaser  of  two  of  the  lots,  paid  the  deposit^  and  signed  aa 
agreement  for  the  completion  of  the  purchase.  Upon  the  inves- 
tigation of  the  title,  it  was  objected  that  the  settlement,  though 
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made  under  the  saactioii  of  the  courts  could  not  bind  the  interest 
of  an  infant  in  leaaehdda  for  years,  limited  to  her  separate  use ; 
that  the  in&nt,  when  she  came  of  age,  might  repudiate  the  set- 
tlement; and  that,  therefore,  a  good  title  could  not  be  made 
under  the  power  of  sale  which  the  parties  had  attem|)ted  to  give 
flie  larusteea.  The  yendors  were  advised  liat  the  objection  was 
not  tenable ;  and,  on  the  26th  of  November,  1880,  they  filed  a 
bill  for  specific  performance  of  the  agreement  The  defendants^ 
in  their  answer,  rested  their  defence  on  the  objection  already 
soggested.    Mrs.  I^helby  was  still  under  age. 

Mr.  BickersteOh  and  Mr.  Evans  for  the  plaintiff. 

Although  the  acts  of  infimts,  generally  speaking,  may  be  void 
or  voidable,  according  to  circumstances,  yet  marriage  agreements . 
are  difieient  from  all  others ;  and  it  has  been  repeatedly  decided 
that  settlements  of  jointures  in  lieu  of  dower,  and  settlements  of 
the  personal  estate  of  in&nts,  made  by  parents  or  guar- 
dians on  their  *behalf,  befi>re  and  in  consideration  of    [*871] 
marriage,  are  conclusively  binding  upcm  such  infimts : 
BoTvy  V.  A8hley^{a)  Drury  v.  I)rury,{b)  Theobalds  v.  Duff&y^ic) 
Oniet  V.  OorbeL{d) 

Courts  of  equity  possess,  and  have  uni£yrmly  exercised,  an  in- 
trinsic jurisdiction  and  authority  (including  and  exceeding  all 
the  powers  recognized  as  existing  in  guardians)  to  deal,  in  the 
way  of  settlement,  and  for  other  beneficial  purposes,  with  the 
property,  and  more  particularly  the  personal  property  of  infistnts, 
without  reference  to  the  competency  either  of  the  infant  or  of 
any  other  party.  No  proceeding  is  more  common  than  for  the 
court  to  refer  it  to  tiie  Master  to  inquire  whether  a  certain 
arrangement  will  be  for  the  benefit  of  an  infant;  and  if  he  finds 
in  the  affirmative,  the  arrangement  is  carried  into  eflfect,  and  the 

(a)  3  Atk.  607. 

(6)  2  Edon,  39;  3  Bro.  P.  C.  492,  Toml.  edition. 

(c)  9  Mod.  102. 

id)  1  Sim.  ft  Stu.  612;  5  Kuas.  254. 
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infant  is  bound  by  it.  Here  the  settlement,  having  been  made, 
not  only  with  the  approbation  of  the  mother  and  guardian  of  the 
infant,  but  under  the  deliberate  sanction  and  order  of  the  court, 
must  be  presumed  to  be,  and  to  have  been  held  to  be,  beneficial 
to  the  infant;  and  she,  therefore,  will  not  be  allowed  to  impeach 
it.  There  is  no  doubt  that  if  the  leaseholds  had  not  been  limited 
to  her  separate  use,  the  settlement  would  have  bound  her ;  and 
the  annexation  of  that  equitable  incident  to  her  estate,  furnishes 
a  ground  rather  for  giving  the  court  a  right  of  more  extensive 
control  than  for  excluding  its  jurisdiction  in  ioto.  The  limitation 
of  interests  to  the  separate  use  of  a  married  woman  is  altogether 
a  creature  of  equity,  which  the  court  modifies  and  regulates 

without  reference,  and,  in  some  particulars,  in  oppo- 
[*872]     sition,  *to  the  principles  of  the  common  law ;  and  a 

peculiar  interest,  thus  created  by  the  court,  ought  not 
to  be  allowed  to  stand  in  the  way  of  the  salutary  protection 
which  the  court  would  otherwise  extend  to  the  infant.  It  would 
be  a  singular  result  that,  if  the  moiety  of  the  leaseholds  had  been 
given  by  the  testator  to  his  granddaughter  without  any  expression 
of  intention  on  his  part  to  secure  the  property  from  the  husband, 
the  court  would  have  carefully  settled  the  property ;  and  yet, 
.the  testator  having  expressed  that  intention  (but  without  restrain- 
ing anticipation),  that  the  court  should,  for  that  very  reason, 
abstain  from  giving  her  the  protection  to  which  she  would  other- 
wise have  been  entitled.  If  the  objection  taken  to  this  title  pre- 
vail, many  settlements  on  the  marriage  of  infants  will  be  inva- 
lidated, which  have  been  made  on  the  faith  of  the  competency 
of  parents  and  guardians,  or  of  the  Court  of  Chancery,  to  deal 
with  their  personal  property. 

Mr.  Pemberton,  Mr.  Preston^  and  Mr.  Stuart^  for  the  defendants. 

Cases  of  jointure  have  no  application  to  the  present  question. 
Dower  is  a  provision  which  the  law  has  given  to  the  wife  out  of 
the  property  of  her  husband;  the  law  has  also  provided  that  that 
right  may  be  excluded  by  a  jointure;  and  after  considerable 
difference  of  opinion,  it  was  finally  settled  that  the  lady,  though 
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an  infant^  shall  be  excluded  from  dower  by  a  jointure,  which  her 
parent  or  guardian  accepted  for  her  as  a  reasonable  provision. 
But  neither  parent,  nor  guardian,  nor  the  court,  has  any  power 
to  enter  into  a  contract  which  shall  bind  the  property  of  a  female 
infant,  so  as  to  exclude  her  from  exercising  over  it  those  rights 
nrhich  she  would  otherwise  have :  dough  v.  Cloughj{a) 
*Dur7}ford  v.  Laney{b)  Slocombe  v.  Olubbf{c)  Milner  v.  [*373] 
Lord  Harewood,{d) 

A  settlement  of  a  female  infant's  real  estate,  made  on  her 
marriage,  does  not  bind  her.  It  is  true  that  a  settlement  of  her 
personal  estate  is  binding';  but  it  is  binding  only  as  the  settle- 
ment aud  contract  of  the  husband,  affecting  and  restricting  the 
interest  which  he  takes  in  her  personal  property  by  his  marital 
right,  not  as  the  contract  of  the  wife,  limiting  any  rights  which 
she  would  otherwise  have.(e)  Where  personal  property  is  limited 
to  the  separate  xise  of  a  female  in&nt,  she  is,  qua  that  property, 
in  the  same  situation  as  if  she  were  a  male ;  marriage  could  give 
the  husband  no  interest  in  or  control  over  it ;  the  settlement 
,  cannot  restrict  his  rights,  for  the  marriage  gave  him  none ;  and 
how  can  the  contract  of  the  female  infant  give  him  rights  which 
the  marriage  could  not  give  him,  or  deprive  her  of  rights  which 
would  remain  in  her  notwithstanding  coverture. 

Where  the  court  acts  for  infants,  it  acts  merely  as  a  trustee : 
Ex  parte  Phillips^{g)  Ware  v.  PolhilL{h)    The  circumstance  that 
the  settlement  was  made  with  the  sanction  and  imder  the  appro- 
bation of  the  court,  might  induce  the  court  to  prevent 
any  person  from  *dislurbing  its  arrangements,  while     [*374] 

(a)  3  Wooddeson,  463,  note,     6  Ves.  110,  (c)  2  Bro.  0.  C.  545. 

(b)  I  Bro.  C.  C.  106.  {d)  18  Ves.  259. 

(«)  How  will  this  view  of  the  law  be  affected  by  the  doctrine  which  seems  to  be 
laid  down  in  Massey  v.  Parker?  (2  Mylne  &  Keen,  p.  174).  If  personal  property  ia 
given  to  a  female  unmarried  infant  to  her  separate  use,  and  she  marries  after  she  at* 
tains  twenty-one,  does  that  property  vest  in  the  husband,  so  that  he  has  an  absolute 
power  of  disposing  of  it?  If  it  does,  what  wiU  his  rights  be,  if  the  infant  maniea 
before  she  attains  twenty-one,  and  without  a  settlement? 

07)  19  Ves.  118.  (h)  11  Ves.  247. 

VOL.  II.  21 
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the  minoritj  continues ;  but  if  Mrs.  Esbelby,  when  she  oomea 
of  age,  chooses  to  repudiate  it,  the  court  has  no  power  to  make 
it  binding  upon  her, 

Mr.  Bickersteih,  in  reply. 

The  Master  of  the  Rolls  : — ^In  this  case,  a  settlement  is 
made,  on  the  marriage  of  the  infant,  of  leaseholds  which  were 
already  secured  to  her  separate  use,  and  the  question  is,  whether 
that  disposition  shall  prevail.  I  am  of  opinion  that  the  question 
is  to  be  decided  on  the  general  principle,  that  an  infent  is  inca- 
pable of  contract  or  alienation. 

Where  a  female  infant  possessed  of  personal  property  marries, 
and  a  settlement  of  that  property  is  then  made,  the  settlement 
operates,  not  as  a  contract  by  the  wife,  but  as  a  limitation  by  the 
husband  of  his  marital  rights.  Accordingly,  no  settlement  or 
contract  for  a  settlement,  made  on  the  marriage  of  a  female 
infant,  can  affect  her  interest  in  her  freehold"  estates. 

It  has  been  argued  that  the  settlement  was  made  after  a  refer- 
ence to  the  Master,  and  with  the  approbation  of  the  court* 
Where  an  infant  is  bound  to  elect,  the  court  will  decide  for  the 
infant  what  election  ought  to  be  made ;  but  this  court  has  no 
authority  to  give  an  infant  a  power  of  alienation,  even  for  her 
own  benefit. 

I  am  of  opinion  that  the  trustees  cannot  make  a  good  title ; 
and  the  bill  must  be  dismissed  with  costs. 


[*375]        *  March  23d. — ^A  communication  having  been  made 
to  the  Master  of  the  Rolls,  that  some  of  the  parties  were 
anxious  for  a  more  full  explanation  of  the  grounds  of  his  decision, 
his  Honor  gave  the  following  judgment 

The  testator,  Thomas  Kelly,  by  his  will  gave  to  his  grandson 
and  granddaughter,  Thomas  Hern  and  Margaret  Hem,  afterwards 


/ 
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Margaret  Eshelby,  their  executors,  administrators  and  assigns, 
tke  equitable  interest  in  certain  leasehold  estates,  to  be  equally 
divided  between  them  as  tenants  in  common ;  to  be  a  vested  in- 
terest as  to  the  grandson  when  he  should  attain  twenty-one,  and 
as  to  the  granddaughter  when  she  should  attain  twenty-one  or 
marry,  which  should  first  happen ;  but  to  be  to  her  separate  use, 
independent  of  any  husband  whom  she  might  happen  to  marry. 
The  granddaughter  being  made  a  wai]^  of  court,  and  the  court 
having;  in  contemplation  of  her  intended  marriage  with  George 
Eshelby,  referred  it  to  the  Master  to  approve  of  a  proper  settle- 
ment of  her  fortune,  a  certain  indenture  of  settlement  was,  in 
pursuance  of  the  Master's  report,  made  and  executed  by  and 
between  the  said  George  Eshelby  of  the  first  part ;  the  said  Mar- 
garet Hem,  the  intended  wife,  therein  described  to  be  an  in&nt 
cf  the  age  of  eighteen  years,  of  the  second  part ;  and  Mary  LucaSi 
the  mother  and  guardian  of  the  said  Margaret  Hem,  of  the  third 
part ;  whereby  it  was  declared  that  the  said  Margaret  Hern's 
moiety  of  the  said  leaseholds  should  continue  and  be  vested  in 
the  plaintiflfe,  who  were  the  trustees  under  the  will  of  the  said 
testator,  Thomas  Kelly,  upon  trust  to  sell  and  dispose  of  the  same 
as  soon  as  conveniently  might  be,  and  to  stand  possessed  of  the 
moneys  to  anse  from  such  ssde  upon  the  trusts  therein  mentioned. 

By  a  certain  other  indenture  the  moiety  of  the  grandson  in  the 
«dd  leaseholds  was  in  like  manner  continued  and  vested  in  the 
said  trustees  for  the  like  purpose  of  sale. 

*In  pursuance  of  these  indentures  the  plaintifEs,  the  *[376] 
trustees,  put  up  for  sale  the  leasehold  premises  by  public 
auction  on  the  26th  of  May,  1830;  and  the  defendants,  Jones  and 
Inncs,  became  the  purchasers  of  part  of  the  property,  and  si|^ed 
agreements  in  writing  accordingly ;  but,  they  having  afterwards 
refused  to  complete  their  purchase,  on  the  ground  of  a  defect  in 
the  title  as  it  regarded  the  moiety  of  the  granddaughter,  the 
present  bill  was  filed  by  the  plaintif&  for  the  specific  performance 
of  the  contract. 
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per  annum ;  and  in  case  either  of  my  nephews  shotdd  die,  the 
other  to  inherit  the  whole  SOOl ;  and  if  my  brother  Jacob  Agace 
dies  without  issue,  then  my  two  nephews,  Zachariah  Agaoe  and 
Daniel  Agace,  to  inherit  from  my  brother  Jacob  Agace.  I  also 
give  and  bequeath  to  my  aunt,  Mary  Agace,  25t  per  annum ;  I 
also  give  and  bequeath  Mrs.  Temperance  Cole  25L  per  annum; 
these  last  are  only  for  life,  then  to  my  dear  wife.  The  reason" 
why  I  leave  only  the  interest  to  my  brother  Jacob  and  my  two 
nephews  is,  that  if  they  die  without  issue^  the  money  may  go  to 
my  relations,  to  be  divided  between  my  cousins,  James  Legrew, 
Mrs.  Susan  Godard,  widow  of  John  Godard,  and  Mrs.  Esther 
Privo,  wife  of  Mr.  Nicholas  Sebire,  three  shares  equally  alike," 
The  residue  of  his  estate  he  gave  to  his  wife  Martha. 

The  testator  died  in  the  year  1778. 

[*379]  *A  sum  of  20,000?.  3  per  cent,  consolidated  bank 
annuities  was  set  apart  to  provide  for  the  800/.  a  year 
and  the  two  payments  of  150?.  a  year  given  by  the  testator  ta 
his  brother  and  two  nephews.  Jacob  Agaoe  died  in  the  year 
1782  without  issue;  from  which  time  the 'dividends  of  the 
20,000?.  stock  were  divided  equally  between  the  two  nephews. 
Zachariah  Agace  died  without  issue ;  and  Daniel  Agace  received 
the  600?.  a  year  till  the  year  1828,  when  he  also  died  without 
issue. 

The  bill  was  filed  by  the  representatives  of  James  legrew^ 
Susan  Godaid  and  Esther  Privo,  who  were  all  dead,  against  the 
personal  representatives  of  the  testator^  who  were  also  the  per- 
sonal representatives  of  his  widow  and  residuary  legatee,  and 
of  Daniel  Agace,  the  survivor  of  the  nephews.  It  prayed  a 
declaration  that  the  plaiotiflfe  were  entitfed  in  equal  shares  to  the 
moneys  invested  for  securing  the  three  annuities. 

The  defendants,  by  their  answer,  submitted  that  the  gifk  over 
to  the  cousins  was  too  remote,  being  a  gift  on  a  general  fidlure 
of  the  issue  of  the  brother  and  the  two  nephews. 
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Mr.  JSickersteih  and  Mr.  Lovat^  for  the  plaintiffs. 

The  question  is,  whether  the  gift  to  the  three  cousins  is  to 
take  effect  only  on  a  general  failure  of  issue  of  the  brother,  and 
nephews,  or  on  a  fiiilure  of  their  issue  in  their  lifetime.  Here 
there  are  two  circumstances  which  show  that  the  testator  meant 
a  fiiilure  of  issue  in  the  lifetime  of  the  brother  and  nephews. 
First,  the  fund  is  not  given  absolutely  to  the  brother  and  the 
nephews ;  the  interest  of  it  only  is  given  to  them  for  life  in  the 
particular  manner  pointed  out  in  the  will ;  and  when  the  testa- 
tor professes  to  assign  a  reason  for  the  disposition 
*which  he  makes  of  the  property  after  their  death,  he  [*380] 
must  be  understood  to  speak  with  reference  to  the 
state  of  things  which  might  exist  at  their  death.  The  testator 
in  effect  says,  "  My  intention  is  that  the  capital  of  the  fund, 
which  is  to  provide  for  these  annuities,  is  to  go,  at  the  death  of 
my  brother  and  nephews,  if  they  die  without  issue,  to  my  three 
cousins."  Can  any  person  doubt  that  "  death  without  issue,"  in 
such  a  disposition,  must  have  reference  to  the  death  of  the 
rsuvivor  of  the  brother  and  nephews?  Second.  In  the  pre- 
ceding port  of  the  will,  "  dying  without  issue"  is  a  phrase  used 
to  denote  not  a  general  failure  of  issue,  but  a  failure  of  issue 
within  the  compass  of  a  life  in  being.  When  the  testator  says, 
"  if  my  brother  Jacob  Agace  dies  without  issue,  then  my  two 
nephews,  Zachariah  Agace  and  Daniel  Agace,  to  inherit  from 
my  brother  Jacob  Agace,"  he  unquestionably  means  to  refer  to 
a  failure  of  issue  of  Jacob  Agace  at  his  death,  and  in  the  life- 
time of  the  two  nephews.  Such  is  the  construction  of  the  ^vill, 
which  all  parties  have  acted  upon ;  and  if  "  dying  without  issue  " 
be  held,  in  this. passage,  to  denote  a  general  failure  of  issue,  the 
limitation  over  of  the  800Z.  a  year  to  the  nephews  during  their 
lives,  would  be  open  to  the  same  objection  which  the  defendants 
raise  to  the  claim  of  the  representatives  of  the  cousins.  In  like 
manner,  when  the  testator  says,  "  in  case  either  of  my  nephews 
should  die,  the  other  to  inherit  the  whole  300?.,"  he  plainly  re- 
fers not  to  the  death  of  one  of  the  nephews  at  any  time,  but  to 
the  death  of  one  of  them  in  the  lifetime  of  the  other.    Finding 
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in  the  will,  that,  when  dying  is  mentioned,  it  means  dying  in  the 
lifetime  of  "  the  other  of  two  perflons,"  and  that  when  dying  with- 
out issue  is  mentioned,  it  denotes  not  a  general  fiuluie  of  ifisue,  but 
a  failure  of  issue  in  the  lifetime  of  the  nephews ;  the  fiiir  infers 

ence  is,  that  when  the  testator  has  given  the  interest  of 
[*381]    a  fund  to  a  brother  and  nephews  for  life,  *and  proceeds 

to  limit  it  to  other  persons,  if  they  die  without  issue, 
he  intends  a  feilure  of  issue  in  the  lifetime  of  the  survivor  of  the 
brother  and  nephews. 

Mr.  Pembertorij  contra. 

The  testator  has  given  annual  sums  to  his  brother  and  two 
nephews,  so  that  the  surviving  nephew  takes  the  whole;  and 
upon  their  death  without  issue,  he  has  limited  over  the  capital 
to  his  cousins.  "  Death  without  issue''  denotes  a  general  fiulme 
of  issue,  whether  as  used  in  reference  to  real  or  personal  estate, 
unless  there  be  something  in  the  will  to  show  plainly  a  different 
intent:  Love  v.  Wmdkav}f{a)  Dingly  v.  Dinglyj{b)  Burford  v. 
Leej(c)  Boden  v.  Walsonf{d)  Boehm  v.  Clarke^{e)  Barlow  v.  SaUer^ig) 
Ward  V.  Bevil;{h)  Feame  on  Contingent  Eemaindeia(i) 

In  this  will  there  is  nothing  to  limit  the  failure  of  issue  to  a 
particular  time.  The  circumstance  that  the  brother  and  nephews 
have  an  interest  which  expires  with  their  lives  cannot  have  that 
effect,  unless  it  is  to  be  said,  in  opposition  to  settled  rules,  that  if 
personal  property  is  given  to  A.  for  life,  and  if  A.  dies  without 
issue,  to  B.,  the  remainder  to  B.  is  not  too  remote.  When  the 
testator,  in  the  preceding  part  of  the  will,  says,  "  if  my  brother 
Jacob  Agace  dies  without  issue,  then  my  two  nephews  Zachariah 
Agace  and  Daniel  Agace  to  inherit  from  my  brother,"  there  is  a 
plain  implication  that  he  refers — ^not  to  failure  of  the  brother's 
issue  generally — but  only  to  fiiilure  of  his  issue  in  the  lifetime 

(a)  1  Lev.  290.  (e)  9  Vee.  680. 

(6)  2  Preem.  40.  (g)  17  Ves.  479. 

(c)  2  Freenu  210.  (h)  1  To.  ft  Jerv.  612. 

(d)  Amb.'?98.  (0  P-  **4, 
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of  the  nephews :  becaiifle  it  is  evident  from  the  subse- 
quent part  *af  the  will  that  the  nephews  are  to  take  *[382] 
only  for  life ;  and,  consequently,  the  event  on  which 
they  are  so  to  inherit,  must  be  an  event  which  is  to  happen  in 
their  lifetime.  But  the  will  does  not  furnish  any  circumstance 
of  this  kind,  which  can  have  the  effect  of  limiting  to  particular 
lives  the  &ilure  of  issue,  on  which  the  capital  is  given  over. 

Mr.  Bickerstetli,  in  reply. 

In  none  of  the  cases  cited  did  the  person,  on  whose  failure  of 
issue  the  limitation  over  was  to  have  effect,  take  only  an  an- 
nuity. Besides,  the  rule  of  law  is  not  controverted ;  and  the 
question  is,  does  not  enough  appear  on  the  hjce  of  this  will  to 
show,  that  the  fiiilure  of  issue  on  which  the  cousins  were  to  take 
the  capital  which  yielded  the  annuities,  when  the  annuities  ex- 
pired, was  a  failure  of  issue  in  the  lifetime  of  the  surviving 
nephew. 


February  15th. — ^The  Master  of  the  Rolls:— The  ques- 
tion in  this  cause  is,  whether,  upon  the  true  construction  of  the 
wUl,  it  appears  to  be  the  intention  of  the  testator  that  the  death 
without  issue  of  the  three  annuitants  is  to  be  a  death  without 
issue  generally,  or  a  death  without  leaving  issue  living  at  the 
time  of  the  death. 

In  directing  that,  in  case  either  of  his  nephews  should  die,  the 
other  is  to  inherit  the  whole  300t,  it  13  plain,  from  the  subse- 
quent passages  in  the  will,  that  the  testator  means  only  that  the 
survivor  shall  take  the  annuities  of  150L  each  for  his  life.  So,  in 
directing  that  if  his  brother  Jacob  should  die  without 
issue,  then  his  *two  nephews  should  inherit  from  his  [*383] 
brother,  he  in  like  manner  means  that  his  two  nephews 
shall  take  between  them  the  800Z.  for  life ;  and  in  this  case  the 
words  "  without  issue,"  meaning  a  death  without  issue  in  the 
lives  of  his  nephews,  the  limitation  over  to  them  would  be  gooi 
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But  when,  in  the  subsequent  part  of  the  will,  he  gives  the  money 
which  would  produce  the  annuities  to  the  persons  represented  by 
the  plaintiffs,  in  case  of  the  death  of  his  brother  and  two 
nephews  without  issue,  there  are  no  words  which  can  authorize 
a  court  to  declare  that  he  meant  death  without  issue  living  at 
the  time  of  the  death  of  his  broths  and  nephews,  any  or  either 
of  them. 


November  Ibth. — ^The  plaintiffe  appealed  from  his  Honor's  de- 
cision. 

The  Solicitor' General^  Mr.  Lovai  and  Mr.  Sidebatiom^  in  sup- 
port of  the  appeal. 

The  court  has  always  been  astute  to  discover  and  give  effect 
to  any  circumstances  and  expressions  in  a  will,  from  which  an 
intention  can  be  collected  to  cut  down  the  legal  signification  of 
the  words,  "  dying  without  issue,"  and  to  restrict  it  to  the  popu- 
lar sense  of  death  without  issue  in  the  lifetime  of  the  first  taker. 
Even  trivial  expressions  have  been  held  sufficient  for  this  pur- 
pose, where  the  obvious  intention  required  such  a  construction. 
Pinbury  v.  Elkin^{a)  Nichols  v.  Hooper^{b)  Wilkinson  v.  Souih^ip) 
Trotter  v.  OswaJd^id)  Gfiamberlain  v.  Jacobf{e)  Oawler  v.  Cadby.{g) 
The  expression,   "to  inherit  from  my  brother,"  is  surely  as 

strongly  indicative  of  an  intention  to  confine  the  failure 
[*384]  ^  of  *i8sue  to  the  lifetime  of  the  brother,  as  the  words 

"then  after  her  decease,"  or  "at  their  death,"  upon 
which  Pinbury  v.  Ulkin^Qi)  and  Rackstraw  v.  Vile^{i)  were  de- 
termined in  fiivor  of  the  limitation  over.  Prima  facie  indeed, 
there  is  every  probability  that  the  nephews,  who  were  to  inherit 
the  annuity  of  300Z.  fixjm  the  testator's  brother,  were  intended  to 
take  the  same  interest  in  that  as  they  were  to  take  in  their  own 

(o)  1  P.  Wms.  663.  («)  Amb.  72. 

(6)  1  P.  Wms.  198.  Ig)  Jac.  346. 

(c)  7  T.  R.  555.  (A)  1  P.  Wma.  563. 

(£Q  1  Cox  317.  (»)  1  a  ft  St  604. 
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annuities;  and  tliese  were  expressly  annuities  for  their  lives 
only.  The  subject  matter  of  the  gift,  besides,  is  not  a  sum  of 
money  in  gross,  but  simply  the  interest  of  a  fund,  or  rather,  an- 
nuities of  a  definite  amount,  with  respect  to  which  it  seems  the 
natural  and  probable  intent,  even  if  the  testator  had  not  in  the 
subsequent  clause  assigned  a  reason  for  the  peculiar  form  of  his 
bounty,  that,  upon  the  death  of  all  the  annuitants  leaving  no 
issue,  the  rights  of  the  legatees  over,  which  were  to  be  contin- 
gent on  that  event,  should  immediately  take  effect. 

Assuming,  then,  that  the  nephews  took  no  more  than  life  in- 
terests in  the  annuities,  not  enlarged  by  any  subsequent  words 
into  quasi  estates  tail,  the  limitation  over  being  expectant  upon 
mere  life  estates,  would  have  the  effect  of  cutting  down  the  fail- 
ure of  issue  on  which  it  was  made  to  depend,  to  a  failure  oi^the 
dropping  of  the  lives.  This  doctrine,  which  appears  to  have  the 
sanction  of  Lord  Hardwicke  in  Trafford  v.  Boehm{a)  is  highly 
reasonable  in  itself;  for  as  by  the  supposition  the  nephews  took 
estates  for  life  only,  and  their  issue  could  take  nothing  by  im- 
plication as  purchasers,  the  time  to  which  the  failure  of  issue 
spoken  of  must  of  necessity  be  referred,  is  the  time  when  the 
life  interests  were  to  cease. 

*Sir  E.  Sugden  and  Mr.  Preston,  for  the  defendants.       [*885] 

The  general  rule,  as  laid  down  by  Lord  Eldon  in  Chandlessr, 
Price,{b)  is  undisputed ;  that  wherever  "the  words  would  raise 
an  estate  tail  in  real  estate  they  will  give  the  absolute  property 
in  personalty,  and  if  there  is  no  distinct  expression  to  restrain  it 
to  the  time  the  law  allows,  the  consequence  must  prevail,-  what- 
ever is  the  intention."  The  words  "  inherit  from  my  brother" 
cannot  operate  to  confine  the  estate  given  to  the  nephews  in  the 
annuity  of  800Z.  to  mere  life  interests.  The  nephews  were  to 
take  what  the  brother  had  enjoyed,  by  a  sort  of  succession  from 
him ;  but  it  was  not  necessarily  immediate  succession,  and  the 

(a)  3  Atk.  440.  (ft)  3  Ves.  90. 
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expresaon  would  be  equally  appropriate  if  the  property  which 
they  were  to  inherit  were  to  devolve  on  them  from  the  brother 
after  his  issue  had  become  extinct  To  the  plaintiffs,  however, 
it  is  quite  immaterial  whether  tfae>  testator^s  nephews  took  a 
mere  life  estate  or  an  absolute  interest  In  either  view  the  gift 
over  is  too  remote,  being  limited  after 'a  general  failure  of  issue  ci 
the  first  taker.  It  might  have  been  a  question  whether,  if  the 
nephews  had  left  issue,  their  estate  was  enlarged  by  the  effect  of 
the  limitation  in  case  of  their  death  without  issue  to  a  ywosi  estate 
tail,  as  in  Love  v.  Wiiidham  ;(a)  or  whether  the  issue  would  take 
by  implication  as  purchasers.(t)  But  with  that  the  plaintiffs 
have  no  concern ;  nor  is  it  any  argument  in  fevor  of  their  pres- 
ent pretension  that  there  is  no  person  m  esse  before  them  who  is 
capable  of  taking,  so  long  as  the  event  upon  which  alone  theit 
interest  is  to  arise  is  too  remote ;  and  of  that  it  is  impossible  to 

raise  a  doubt ;  for  it  is  plain,  upon  the  language  of  the 
[*386]    clause  assigning  the  reason  for  the  gift,  *that  while  any 

issue  of  the  nephews  were  in  existence  the  cousms  were 
to  take  nothing. 

The  testator  obviously  had  two  intentions,  one,  that  his 
nephews  should  have  the  annuities  for  their  lives ;  the  other, 
that  in  some  way  or  other  their  issue,  if  they  had  any,  should 
be  permitted  to  enjoy  the  capital  of  the  fund  :  and  to  accomplish 
that  object,  the  court  would  probably  hold  the  life  estates  to  be 
enlarged  so  as  to  give  the  children  a  benefit  through  the  medium 
of  their  parents.  At  any  rate  it  is  admitted,  that  if  the  nephews 
left  issue,  the  claim  of  the  plaintiffs  would  be  excluded ;  although 
that  exclusion,  if  the  argument  on  the  other  side  be  sound, 
would  be  of  no  benefit  to  the  issue,  and  would,  therefore,  be 
irrational  and  absurd.  No  such  doctrine  as  has  been  supposed 
is  to  be  found  in  Trafford  v.  Boelim  ;(c)  nor  has  it  ever  been 
established  in  any  case,  that  because  the  estates  first  given  are 
life  estates,  and  the  limitations  over  (not  being  mere  life  interests) 

(a)  1  Lev.  290. 

ip)  See  Exparic  Bogora,  2  Madd.  4k49,  Andrte  v.  Ward,  Greem  v.  Ward^  1  Ruao. 
260.  (c)  3  Atk.  440. 
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are  made  to  depe&d  on  a  fiiiluxe  of  issue  of  the  fiiBt  takers,  the 
fiulure  of  issue  referred  to  is  a  £iilure  of  issue  at  the  death  of  the 
first  takers.  The  proposition  supposed  to  be  stated  in  that  case 
vas,  that  the  circumstance  of  the  limitations  over  being  for  life 
<Hilj  (which  is  not  the  case  with  which  the  court  has  now  to  deal, 
for  the  gift  over  to  the  cousins  is  of  the  corpm  of  the  fund),  was 
to  be  considered  aa  warranting  an  inference  that  the  specified 
fiulure  of  issue  was  a  &ilure  at  the  death  of  the  first  taker ;  and 
that  proposition  which  could  hare  no  application  here,  and  which 
never  had  the  sanction  of  Lord  Hardwicke,  is  completely  ex- 
ploded by  Sir  W.  Grant  in  Bodim  v.  Clarke{a)  and  Barhw  y. 
SaUer,{b)  authorities  which  dispose  of  the  present  question. 

*It  has  been  repeatedly  decided,  and  is  now  settled  [*887] 
law,  that  with  reference  to  the  effect  of  a  bequest  to  a  ^ 

man  for  life,  and  if  he  die  without  issue,  the  principal  to  go 
over,  it  makes  not  the  slightest  difference  whether  the  bequest  A» 
of  the*  interest  of  money  or  of  money  it8el£(c)  BuUerfield  v. 
BuUerjield,{d)  Everest  v.  OeU,{e) 

The  Solicitor- Generalj  in  reply. 

The  Lord  Chancellor  : — ^I  have  no  doubt  whatever  that 
taking  the  whole  together,  this  is  a  limitation  upon  a  general 
failure  of  issue,  and  that  the  executory  bequest  is  consequently 
void.  I  will  take  it  in  two  ways ;  first,  supposing  the  bequest 
to  have  stood  without  the  superadded  words,  "  the  reason  why," 
&c. ;  and  secondly,  importing  those  words  into  the  consideration 
of  the  question. 

In  the  first  place,  it  is  clear,  if  the  bequest  to  the  cousins  if 
the  brother  and  nephews  should  die  without  issue  had  stood 
alone,  without  the  clause  explaining  the  nature  and  object  of  the 
prior  gift,  that  according  to  the  authorit}^  of  all  the  cases,  and  to 

(a)  9  Ves.  480.  (c)  Feame's  C.  R.  p.  475.  (•)  1  Ves.  jim.  286. 

(h)  17  Ves.  679.  (d)  1  Ves.  sen.  133,  154. 
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what  is  now  admitted  to  be  the  dear  law,  it  would  have  been 
void  as  being  a  limitation  after  a  general  failuTe  of  issue ;  and 
that  in  that  respect  it  makes  not  the  least  difference  whether  the 
first  legatee  took  an  express  estate  for  life,  or  whether  he  took  a 
larger  interest.  In  either  case  the  failure  of  issue  spoken  of  is 
construed  to  be  a  &ilure  of  issue  at  any  period  of  time,  the  first 
estate  is  held  to  be  enlarged  by  implication  into  an  absolute  in- 
terest,  and  the  limitation  over  is  void  for  remoteness. 

[*388]  *This  doctrine  has  been  so  fully  established  by  the 
case  of  Love  v.  Windham^{a)  where  the  estate  of  the 
first  taker  was  expressly  a  life  estate;  and  by  two  cases  in 
Freeman,(6)  where  the  gift  to  the  first  taker  was  to  him  generally 
without  being  so  restricted,  that  it  is  unnecessary  to  do  more 
than  refer  to  it  now. 

The  next  consideration  is,  whether  any  substantial  distinction 
cA  be  founded  on  the  subsequent  clause :  "  The  reason  why  I 
leave  only  the  interest  to  my  brother  Jacob  and  my  two  nephews 
is,  that  if  they  die  without  issue  the  money  may  go  to  my  relations," 
That  clause  seems  to  me  rather  to  strengthen  the  respondent's 
argument  that  the  cousins  were  entitled  to.take  nothing  so  long 
as  any  issue  of  the  nephews  were  in  existence,  and  that  a  general 
failure  of  issue  therefore  was  in  the  testator's  contemplation.  I 
will  assume,  however,  as  has  been  argued  at  the  bar,  that  this 
clause,  coupled  with  the  rest  of  the  instrument,  clearly  shows 
that  the  nephews  to  whom  the  annuity  of  800Z.  was  given  over 
**  in  the  event  of  the  brother  dying  without  issue,  were  to  take  by 
the  gift  a  life  interest  only.  The  observations  of  Lord  Hard- 
wicke  in  Trafford  v.  Boehm^{c)  which  have  been  referred  to,  were 
originally  misapprehended  by  Sir  W.  Grant  in  his  remarks  upon 
that  case  in  Bodim  v.  Clarice  ;{cl)  but  he  afl;erwards  took  an  op- 
portunity, when  giving  judgment  in  Barlow  v.  SaUery{e)  to  cor- 

(a)  1  Lev.  290. 

(b)  Burford  y.  Zee,  2  Frcem.  210,  and  Anon.  ibid.  287. 

(c)  3  Aik.  440. 

(d)  9  Ves.  680. 

(e)  11  Vea.  479. 
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rect  his  mifitake,  and  at  the  same  time  to  deny  the  proposition 
which  Lord  Hardwicke  had  been  supposed  to  lay  down,  that 
where  the  gift  over  is  for  life  merely,  that  limits  the  failure  of 
isBue  on  which  the  subsequent  gift  is  made  to  depend  to 
a  fidlure  at  the  death  of  the  first  taker.  ♦This  proposi-  [*S89] 
tion,  so  far  firom  deriving  any  countenance  from  the 
judgments  of  Sir  W.  Grant  in  Bodim  v.  Clarhe  and  Barlow  v. 
Salter^  is  directly  opposed  to  them.  At  all  events,  it  is  not  easy 
to  see  what  bearing  it  can  have  upon  a  case  like  the  present, 
where  the  gift  over  with  which  the  court  has  to  deal  is  a  gift  to 
the  cousins,  in  terms  which  would  carry  an  absolute  interest  in 
the  ftmd.  The  rest  of  the  cases  referred  to  on  behalf  of  the  ap- 
pellants, appear  to  me  to  have  no  application. 

It  is  not  necessary  for  the  present  purpose  to  decide,  and  it 
was  not  necessary  for  the  defendants  to  aigue  the  question, 
whether  the  nephews  took  mere  life  estates,  or  whether  they  tool^- 
absolute  interests ;  although  looking  to  the  wording  of  the  clause 
in  which  the  testator  assigns  the  reason  for  the  peculiar  form  of 
his  gift,  the  words  seem  to  import  a  general  &ilure  of  issue,  and 
strongly  &vor  the  opinion  that  they  took  absolute  interests. 
The  judgment  of  his  Honor  must  be  affinped. 


♦Campbell  v.  IlARDixa.  [♦890] 

1831:  12121  and  aeth  Julj. 

A  testator  bj  hia  will  gave  to  Caroline,  described  as  his  natoral  daughter,  a  sum  of 
stock,  and  his  house  and  land  at  C. :  with  a  direction  that  if  she  married,  the  prop- 
erty should  bo  settled  solely  upon  herself  and  children ;  but  in  case  of  her  death 
without  lawful  issue,  the  money  so  left  to  her  to  be  equally  divided  betwixt  his 
nephews  and  nieces  who  might  be  living  at  the  time,  and  the  land  at  C.  to  his 
nephew  J.  H. :  Held,  that  Caroline  took  an  absolute  interest  in  the  stock. 

John  Harding  by  his  will  duly  attested,  gave  and  bequeathed 
as  follows:  "To  my  adopted  daughter,  commonly  called  Caro 
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line  Harding  [described  in  another  part  of  tliewill  as  his  natural 
daughter],  the  sum  of  20,000i.  8  per  cent  consols,  and  my  house 
and  landed  property  at  Cul  worth,  also  of  Morton  Pinkney ;  but 
in  case  of  her  death  without  lawful  issue,  I  then  will  the  money 
so  left  to  her  to  be  equally  divided  betwixt  my  nephews  and 
nieces  who  may  be  living  at  the  time ;  and  the  land,  &c.,  at  Cul- 
worth,  to  my  nephew,  the  Rev.  J.  Harding ;  and  that  at  Morton 
Pinkney,  to  my  nephew,  Lieut.  John  Harding.  And  I  request 
my  much  esteemed  friends,  Robert  Campbell,  Esq.,  and  Daniel 
Stuart,  Esq.,  to  be  the  guardians,  and  allow  whatever  they  please 
for  her  education  annually ;  and  after  sKe  has  left  school,  and  if 
she  marries,  it  must  be  with  their  consent,  and  the  property  to 
be  solely  settled  upon  herself  and  children,  and  in  no  way 

changed  or  alienated I  leave  to  each  niece  and 

nephew  of  mine  the  sum  of  l,(K)Ot ;  and  to  Charlotte  Ann  Har- 
ding, my  niece,  daughter  of  my  late  brother  Francis,  the  sum  of 
8,OO0Z. ;  but  in  case  of  her  death  without  issue,  this  8,0001  to  re- 
vert back,  and  to  be  divided  betwixt  my  nephews  and  nieces 

who  may  then  be  living. What  property  I  may  die 

possessed  of,  not  otherwise  appropriated,  I  divide  into  fifteen 
shares,  seven  of  which  to  be  for  my  brother  William,  and  after 
him,  to  his  seven  children ;  five  for  my  sister  Candy,  and  after 
her,  to  her  five  children ;  and  the  remaining  three  to  my  sister 
Wright^  and  her  children  afterward." 

[*391]  *One  of  the  questions  in  the  cause  was,  whether  the 
20,000/.  stock  bequeathed  to  Caroline  Harding  vested 
in  her  absolutely,  or  whether  she  took  it  subject  to  an  executory 
bequest  over.  The  Vice-Chancellor  decided  that  Caroline  Hard- 
ing took  an  absolute  interest  in  the  stock,  and  that  the  bequest 
over,  being  limited  after  a  general  failure  of  issue,  was  void. 

Subsequently  to  the  date  of  the  Vice-Chancellor's  decree,  Caro- 
line Harding  died,  an  infant,  unmarried,  and  without  issue ;  leav- 
ing a  Avill,  of  which  her  guardians,  the  plaintiffs  Campbell  and 
Stuart,  were  appointed  executors.  Charlotte  Ann  Harding 
shortly  afterwards  intermarried  witli  John  Pulman;   and  the 
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suit  having  been  duly  revivedf  the  present  appeal  was  brought 
by  the  defendants  claiming  interests  in  the  20,000/.  stock  undez 
the  limitation  oy^  to  the  testator^s  nephews  and  nieces. 

Mr.  TtmsSjMr.  Teedj  and  Mr.  Hbdjkin,  in  support  of  the  ap- 
peal. 

It  is  not  denied  that  if  the  words^  **  in  case  of  Caroline  Hard- 
ing's death  without  issue,"  had  gtood  unexplained,  they  must  ac- 
cording to  settled  decisions  be  taken,  not  in  their  natural  sense 
as  meaning  ^^  in  case  she  leaves  no  issue  at  the  time  of  her  death," 
but  in  their  legal  sense,  as  importing  the  failure  of  her  issue  when- 
ever that  may  hajqjen,  however  long  after  her  natural  death ;  but 
as  this  technical  construction  frequently  defeats  a  testator's  intent 
in  favor  of  the  legatees  over,  by  enabling  the  first  taker,  having 
no  issue,  to  dispose  of  the  property  to  strangers,  the  court,  more 
especially  in  cases  of  personal  estate  where  technicalities  are  less 
regarded,  eagerly  catches  at  anything  in  the  will,  which,  by  indi- 
cating that  the  vesting  of  the  ulterior  interests  is  not  to 
be  postponed  to  the  indefinite  and  possibly  *remote  pe-  [^892] 
riod  when  the  first  taker's  issue  shall  be  extinct^  raises 
an  inference  that  the  failure  of  issue  spoken  of  is  to  be  referred  to 
a  definite  and  not  very  distant  period,  such  as  the  happening  of 
the  first  taker's  death,  or  the  detenmnation  of  some  other  life  or 
lives  in  being.  In  favor  of  this,  which  has  been  called  the  natural 
and  grammatical  sense  of  the  words,(a)  judges  have  always  felt  a 
strong  leaning ;  and  they  have,  therefore,  been  anxious  and  as- 
tute to  discover  words  or  circumstances  in  the  instrument  itself, 
which  would  justify  them  in  departing  from  the  technical  con- 
struction, and  in  restricting  the  event  on  which  the  ulterior  gift 
is  made  to  depend  to  a  period  within  which,  by  the  rules  of  law, 
it  may  be  capable  of  taking  effect.(i) 

This  will  may  be  considered  with  reference  either  to  the  pro- 
visions specifically  made  for  Caroline  Harding  herself  or  to  the 

(a)  Bigge  v.  Bensley,  1  Ero.  C.  C.  187. 
(6)  Fearne  Cont.  Rem.  471. 

VOL..  II.  22 
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general  scope  of  that  part  of  the  instrament  with  which  her  inter- 
est is  not  expressly  connected ;  and,  considering  in  either  view,  it 
furnishes  strong  grounds  for  construing  the  words  "  death  with- 
out issue,"  according  to  their  natural  rather  than  their  l^&l 
import.  • 

In  order  to  give  effect  to  every  part  of  a  will,  the  collocation 
of  the  clauses  or  limitations  may  be  disregarded,  provided  the 
court  can,  by  transposing  ihem,  deduce  a  consistent  and  intelli- 
gible disposition  from  the  whole ;  Anon,{a)  Bidoui  v.  Dowding.{b) 
Now  this  testators  primary  object  was  to  provide  for  Caroline 
Harding  and  her  issue ;  and  if  she  should  have  no  issue, 
[*393]  then  to  provide  for  his  nephews  and  *nieces.  After  be- 
queathing in  general  terms  20,000t  stock  to  Caroline, 
and  if  she  should  die  without  issue,  to  his  nephe^vs  and  nieces, 
the  testator  proceeds  to  qualify  the  bequest  He  makes  provi- 
sion for  the  three  events  of  her  marrying,  of  her  having  children, 
and  of  her  dying  without  issue.  To  take  these  events  in  their 
natural  order;  the  will  first  requires  that  if  she  marries,  it  shall 
be  with  the  consent  of  her  guardians ;  secondly,  as  to  her  child- 
ren, the  property  is  to  be  solely  settled  upon  herself  and  children, 
and  in  no  way  changed  or  alienated.  So  fiir,  therefore,  from 
being  intended  to  have  any  absolute  interest  in  the  fund,  she  was 
not  to  anticipate  a  single  shilling  of  it.  It  was  to  be  put  in  set- 
tlement— solely  settled  upon  herself  and  children.  A  settlement 
framed  in  conformity  with  this  direction  would  necessarily  restrict 
her  to  a  mere  life  interest  in  the  event  of  her  leaving  children ; 
and  even  if  she  died  childless  before  any  settlement  was  made, 
her  death  without  children  would  vest  in  her  no  ultimate  dispos- 
able interest.  If  the  property  had  been  land,  such  a  disposition 
as  this  direction  for  a  settlement  implies,  would  give  an  estate  to 
the  children  as  purchasers,  and  to  her  only  a  life  estate,  without 
any  subsequent  estate  in  tail  or  in  fee  to  arise  in  default  of  child- 
ren ;  Ginger  v.  White.{c)  Besides  the  two  first  events  provided 
for,  the  maiTying  and  the  leaving  children,  there  might  also  be  a 

(a)  Cro.  Kliz.  9.  (6)  1  Atk.  419.      .  (c)  WOlea^  348. 
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Aiid — her  death  without  haring  had  any  children  to  take  under 
the  contemplated  settlement.  The  testator  accordingly  goes  on : 
"  in  case  of  her  death  without  issue,  I  then  will  the  money  to  my 
nephews  and  nieces  living  at  the  time."  In^what  sense  of  death 
without  issue?  Plainly  in  that  sense,  and  with  reference  to  that 
object  which  had  been  already  considered ;  with  reference 
to  *such  issue  as  were  to  take  under  the  settlement,  viz.,  [*394] 
children.  That  was  the  construction  supported  in  Oinger 
V.  White,  where  the  words  "  without  issue,"  were  held  to  mean, 
**  without  the  class  of  issue  before  mentioned  in  the  same  will," 
that  is,  without  children.  So  in  Ooodright  v.  Dunham,{a)  Hock- 
fey  V.  Mawhey^Q})  Blackhom  v.  Edgley,{c)  That  the  will  here  sets 
out  with  general  words  of  gift  to  Caroline  Harding  is  immaterial ; 
for  if  the  argument  be  well  founded,  that  the  wording  of  the  ul- 
terior bequests  is  strong  enough  to  exclude  the  construction  of  a 
general  failure  of  issue,  those  bequests  are  not  too  remote,  but 
will  be  upheld  as  good  executory  limitations,  notwithstanding 
that  the  previous  gift  purports  to  be  absolute.  Such  would  be 
the  inference  even  if  the  property  here  disposed  of  were  real 
estate :  in  personalty  the  court  leans  much  more  strongly  to  sup- 
port the  beouests  over;  Doe  v.  Dyde,{d)  Salkeld  v.  Vernon,{e) 
Varulergnchtv,  BIak€.{g)  In  no  case  where  the  Word  "  issue," 
would  bear  the  sense  of  children,  has  the  law  construed  the  ex- 
pression, "in  case  of  the  first  taker's  death  without  issue,"  as 
importing  indefinite  failure,  and  consequently  enlarging  the  first 
taker's  life  estate  into  an  absolute  interest.  These  provisions, 
therefore,  are  significant  indications  that  death  without  issue, 
meaning  death  without  having  had  any  such  issue  as  would  have 
taken  under  the  settlement,  and  not  death  without  issue  indefi- 
nitely, was  the  event  in  the  testator's  contemplation. 

Referring  next  to  that  portion  of  the  will  which  re- 
lates less  particularly  to  the  interests  of  Caroline  Harding  than 
to  the  general  disposition  of  the  testator's  property,  the  frame 

(a)  Doug.  264.  (d)  1  T.  R.  693. 

(6)  1  Ves.  jun.  142.  (e)  1  Ed.  64. 

(c)  1  P.  Wms.  600.  (jg)  2  Vea.  jun.  534. 
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[*896]  and  cluwracter  of  the  provisions  *are  even  stronger  in 
favor  of  giving  the  restricted  construction  to  the  dying 
without  issue  upon  which  the  contingent  interests  of  the  nephews 
and  nieces  are  limit^  to  arise.  The  testator,  it  is  observable, 
provides  only  for  his  nephews  and  nieces  living  at  the  date  of  his 
will ;  in  describing  them  he  uses  the  word  "  my,"  which  neces- 
sarily confines  the  class  so  designated  to  the  individuals  standing 
in  the  specified  relation  at  the  time  when  the  will  speaks ;  as 
much  so  as  if  they  had  been  enumerated  by  name.  With  no  cor- 
rectness of  speech,  indeed,  could  the  relationship  of  uncle  and 
nej^ew  be  said  to  subsist  between  the  testator  and  the  then  un- 
born children  of  his  brothers  and  sisters.  The  Master's  report 
finds  who  the  nephews  and  nieces  were,  viz.,  seven  Hardings,  five 
Wrights,  and  three  Candys,  making  with  Charlotte  Ann  Harding 
sixteen  in  all,  and  that  they  all  survived  the  testator. 

The  testator  indicates  no  intention  of  providing  for  any  not 
already  in  existence.  This  is  clearly  to  be  inferred  from  the 
gift  of  8,000^.  to  Charlotte  Ann,  and  of  1,000?.  to  each  of  the 
others.  The  nephews  and  nieces  who  take  the  1,000?.  a  piece, 
can  be  those  only  who  were  living  in  the  testator's  lifetime ;  and 
the  nephews  and  nieces  mentioned  in  the  same  senfence,  among 
whom  the  3,000?.  are  to  be  divided  in  case  of  Charlotte  Ann's 
death  without  issue,  must,  of  course,  be  the  same  individuals 
who  are  each  to  take  the  1,000?.  legacies ;  in  other  words,  those 
living  at  the  testator's  death:  and  as,  moreover,  it  is  expressly 
provided,  that  in  order  to  participate  in  Charlotte  Ann's  3,000?. 
legacy,  they  must  be  living  at  her  death,  the  gift  of  the  3,000?.  to 
those  nephews  and  nieces  is  a  gift  confined  to  persons  in  esse.  That 
being  so  with  respect  to  the  legacy  given  over  upon  Char- 
lotte Ann's  death  without  issue,  the  same  intent  must  be  pre- 
sumed as  to  the  20,000?.  stock  given  over  upon  the 
[*396]  *death  of  Caroline  without  issue.  The  phrases  "revert 
back"  points  in^the  same  direction.  The  testator  might 
naturally  speak  of  money  reverting  back  to  individuals  already 
existing,  and  specified  in  the  will,  and  whose  general  residuary 
provision  of  fifteen  shares  had  been  so  fer  diminished  by  the  set- 
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ting  apart  of  8,000Z.  for  Charlotte  Ann ;  but  he  would  hardly 
aay  the  money  was  to  revert  back  to  persons  not  mentioned  in  any 
of  his  provisions,  and  not  yet  in  existence.  These  circumstances, 
which  negative  any  intent  to  admit  after-bom  nephews  and 
nieces,  are  material  in  this  view — ^that  as  the  gift  of  20,000/.  is 
confined  to  those  who  may  be  surviving  at  the  time  of  Caroline's 
decease  without  issue,  the  feilure  of  her  issue  is  so  restricted  that 
it  must  happen,  if  at  all,  during  the  lives  of  nephews  and  nieces 
existing  at  ihe  testator's  death — within  the  compass  of  lives  in 
being.  Had  the  testator  contemplated  a  general  failure  of 
issue,  a  feilure  for  instance  a  century  after  his  death,  it  would 
have  been  absurd  in  him  to  confine  his  bequest  to  those  of 
his  nephews  and  nieces  who  should  be  living  at  the  time :  he 
must,  therefore,  have  meant  either  failure  of  issue  at  the  time 
cf  his  daughter's  death,  or  failure  of  issue  within  such  a  time 
as  might  not  improbably  arrive  during  the  lives  of  some  of  the 
nephews  and  nieces.  The  case  would  then  fell  directly  within, 
the  principle  of  Pells  v.  Brown  ;{a)  for  there  is  no  difference 
between  the  words  "if  Caroline  die  without  issue,  then  to 
my  nephews  living  at  the  time,''  and  the  words  "  if  she  dies 
without  issue,  living  my  nephews,  then  to  those  nephews."  So 
in  Lamb  v.  Archer^{h)  the  limitation  over  to  B.,  if  A.  died  without 
issue,  living  B.,  was  held  good,  because  the  contingency,  if  it 
took  effect  at  all,  could  only  take  effect  within  the  com- 
pass of  a  life :  Nicholls  v.  *Skinjner,{c)  Upon  this  con-  [*897] 
fltruction  Caroline  would  take  an  absolute  interest  in 
the  stock,  subject  to  an  executory  bequest  over,  in  the  event  of 
her  death  and  the  failure  of  her  issue  during  the  lives  of  the  six- 
teen nephews  and  nieces. 

This  argument  assumes  that  the  language  of  the  will  is  such 
as  not  to  adnut  after-born  nephews  and  nieces ;  but,  even  sup- 
posing the  words  were  large  enough  to  include  them,  so  that  the 
feilure  of  Caroline's  issue  after  her  death  might,  by  an  unlooked- 
for  addition  to  the  femily  of  one  of  the  testator's  brothers  or  sistei8| 

(a)  Cro.  Jac.  690.  (6)  1  Salk.  226. 

(c)  Free  Ch.i28^  oorreoted from  the  Beg.  Book,  2  Merir.  136. 
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be  after  her  decease  postponed  beyond  the  compasa  of  lives  in 
being,  that  circumstance  would  not  affix  to  the  words  the  sense 
of  an  indefinite  failure  of  issue.  Children  in  ventre  sa  mere  are 
for  the  purpose  of  taking,  held  to  be  in  esse;  and  upon  this  prin- 
ciple the  vesting  or  the  interest  might  possibly  be  postponed : 
but  the  postponement  could  be  for  a  very  brief  period  only ;  for 
any  nepnews  or  nieces  of  the  testator  must  of  necessity  come 
into  esse  within  nine  months  after  the  decease  of  his  brothers  and 
sisters  (and  the  parents  of  those  brothers  and  sisters  are  aditdtr 
ted  to  have  been  long  since  dead),  and  therefore  the  gift  over 
would  still  be  within  the  toompass  of  lives  in  being.  In  Doe  v. 
Wehber^{(i)  the  court  considered  a  direction  in  the  will,  that  the 
devisee  over  should  pay  1,0007.  to  such  persons  as  the  first  taker 
should  appoint,  or  to  the  first  taker's  executors,  as  a  sufficient 
indication  that  the  failure  of  issue  contemplated  was  a  fiiilure  at 
the  first  taker's  death,  and  not  at  an  indefinite  period;  inasmuch 
as  the  provision  respecting  the  1,0002.  was  a  personal  trust  left 

to  the  discretion  of  the  first  taker,  a  living  person; 
[*398]     Keily  v.  Fowler,{b)    *In  Murray  v.  Addenhrooh^{c)  the 

court  supported  a  limitation  over  on  fiiilure  of  issue 
male,  on  the  ground  that  these  words  were  to  be  considered, 
upon  the  whole  context  of  the  will,  as  equivalenir  to  the  words 
"  if  there  shall  be  no  son  then  living."  And  the  decision  of  the 
Master  of  the  Rolls  in  the  very  recent  case  of  Malcolm  v.  Taylofr{d) 
proceeded  upon  the  same  principle. 

But  the  words  "  living  at  the  time"  warrant  a  construction 
which,  besides  bringing  the  period  of  vesting  to  a  nearer  and 
more  definite  point,  is  also  the  most  obvious  and  natural,  and 
therefore  preferable  to  the  one  which  has  hitherto  been  con- 
tended for — ^that  the  property,  in  case  of  Caroline's  decease  with- 
out issue,  shall  go  to  those  nephews  and  nieces  who  may  be 
living  at  the  time — ^at  the  time,  that  is,  of  her  departing  this 
life.  On  this  construction,  it  becomes  immaterial  whether  the 
words  of  the  will  be  deemed  capable  of  admitting  after-born 

(a)  1  B.  A  Aid.  713.  (c)  4  Russ.  407. 

(&)  3  Bro.  P.  C.  299,  Wilm.  298.  (d)  Page  4X%  infn. 


CASES  m  CHANCERY,  89)8 

Campbell  Y.  Harding. 

nephews  and  nieces ;  for  then  all  who  take,  whether  bom  before 
or  after  the  testator's  death,  take  vested  interests  immediately  on 
the  expiration  of  a  life  in  being,  viz.,  the  life  of  Caroline.  That 
Buch  an  effect  may  be  properly  imputed  to  the  words  ''  living  at 
the  time,"  is  shown  by  a  great  variety  of  cases,  in  which  expres- 
sions of  a  similar  and  certainly  not  stronger  kind,  such  as,  ^Hhen 
after,"  "immediately  after,"  and  "leaving,"  have  beeA  held  to 
cut  down  the  failure  of  issue,  previously  spoken  of  in  general 
terms,  to  a  Mlure  of  issue  at  the  time  of  the  first  taker's  de- 
cease ;  Pinbury  v.  Elkin^{a)  Keily  v.  Fowhr^ip)  Roe  v.  Jeffery^(c) 
Wilkinson  v.  /^nth.{d)  These  considerations  apply  with 
peculiar  *force,  when  it  is  recollected  that  Caroline  was  [*399] 
an  in&nt,  and,  as  appears  upon  the  face  of  the  will 
itself  a  natural  child ;  and  that  the  testator  had  therefore  an 
additional  motive  for  anxiously  providing,  by  an  effectual  limi- 
tation over,  against  the  otherwise  not  improbable  contingency  of 
the  legacy  falling  to  the  crown  by  her  dying  intestate  and  with- 
out issue ;  Gawler  v.  Oadby.{e) 

As  this  will,  then,  after  using  words  which,  had  they  stood 
alone,  would  have  given  to  Caroline  an  absolute  interest  in  the 
20,000i,  has  gone  on  to  qualify  those  words  by  clauses  directing 
the  property  to  be  given  to  her  children  as  purchasers,  if  she 
should  have  children,  and  if  not,  then  to  the  nephews  and  nieces, 
it  is  clear  from  those  qualifying  clauses  that  the  testator  did  not 
intend  her  in  any  case  to  take  an  absolute  interest.  By  deciding 
that  her  interest  is  absolute,  the  court  would  at  once  annul  all 
the  words  and  clauses  relating  to  the  20,000?.,  except  the  words 
"20,O00Z.  to  Caroline  Harding,"  and  everything  that  follows 
might  just  as  well  have  been  omitted  or  expunged.  But  i1^  on 
the  other  hand,  either  of  the  constructions  contended  for  be 
adopted,  effect  is  given  to  every  part  and  provision  of  the  instru- 
ment, the  limitation  over  is  valid  and  operative,  and  all  the  in- 
tentions of  the  testator  will  be  fulfilled. 

(a)  1  P.  Wms.  663.  (d)  7  T.  R.  656. 

(h)  3  Bro.  P.C.  299,  TomL  ed.  Wilm.  298.  (e)  Jaa  346. 

(c)  7  T.  B.  689. 
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Sir  B.  iSkigdeh  and  Mr*  Moahews^  in  support  of  tbe  decree, 
tended  that  the  case  fell  dearl j  within  the  general  role,  as  estab* 
lished  by  the  two  authoritiea  in  Ereemany(a)  on  which  the  jndg* 
mentofthe  Yice-Obancellor  had  mainly  prooeeded;  and  that 
the  circumstanoes  on  which  tiie  appellants  relied  as  creating  a 

distinction  in  their  fitvcHrwere  inatiffidenty  considered 
[*400]    ^either  singly  or  collectively,  to  justify  the  conrt  m 

cutting  down  the  general  &ilure  of  issue  on  which  the 
gift  over  was  limited  to  a  failure  of  issue  living  at  the  death  <^ 
Caroline  Harding ;  B^  v.  Bmshyj(b)  Basrhw  v.  tSMer.{t)  li 
could  not  be  disputed  that,  by  the  terms  of  this  devise,  Caroline 
Harding  took  an  estate  tail  in  the  landed  property ;  and  that  it 
was  an  established  principle,  subject  only  to  the  exoeptioi^  upoB 
*  the  effect  of  the*  word  "leaving,"  that  wherever  the  words  would 
raise  an  estate  tail  in  teal  estate,  they  would  carry  an  absdnte 
interest  in  personalty.  The  particular  circumstances  and  ex- 
pressions referred  to  as  a  ground  for  construing  the  death  with- 
out issue  upon  which  the  limitation  over  to  the  nephews  and 
nieces  was  to  take  effect,  to  be  a  death  without  issue,  in  the  life- 
time of  Caroline,  were  much  more  slight  and  equivocal  than  in 
any  of  the  cases  where  such  a  construction  had  been  adopted. 
Pinburt/  v.  Elkin  and  Hoe  v.  J^ery,  were  anomalous  cases,  and, 
perhaps,  would  hardly  be  followed  at  the  present  day ;  but  even 
if  their  authority  were  admitted,  they  could  not  govern  the  case 
before  court.  The  cases  of  BlaMom  v.  Edgley^{d)  Oinger  v, 
Vfhi(e^{e)  Malcolm  v.  TayhrJ^)  and  Murray  v.  Addenbrook,{h) 
had  no  application,  as  they  all  depended  upon  the  very  special 
frame  and  wording  of  the  particular  wills  from  which  the  court 
had  collected  in  those  cases  that  the  death  without  issue  there 
spoken  of,  was  to  be  intended  a  death  without  such  issue  as  would 
have  taken  by  force  of  the  prior  limitations. 

Here  the  gift  over,  if  Caroline  died  without  lawful  issuOi 

(a)  Burford  ▼.  Z^  2  Freem.  210,  and  (d)  1  P.  Wma.  600. 

Anon.  ibid.  287.  (e)  WiUea,  348. 

(&)  1  Bit).  C.  a  187.  iff)  Page  416,  tn/Wi. 

(c)  17  Vea.  479.  (A)  4  Ruas.  401. 
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1  to  the  teskatoro'  nephews  and  nieces  living  at  the 
*time— living,  tliaA  m,  at  the  time  of  the  feilurc  of  her  [*401] 
lawfnl  issue.  That  limitation  was  certainly  too  remote ; 
fixT)  as  it  was  deseriptive  of  a  class  in  terms  4ai^  enough  to 
include  all  after-born  children  of  the  testator^  brothers  and 
sisters,  it  would,  if  it  were  allowed  to  operate,  suspend  the  time 
of  vesting  beyond  the  period  of  lives  in  being,  and  possibly,  also 
beyond  a  period  of  twenty-one  years  afterwards ;  Jee  v.  Atuiley,{a) 
Leake  v.  Iiobin9(m,{b)  Btdl  v.  Prikhard,{c)  Palmer  v.  Holford.{d) 
The  illegitimacy  of  Caroline  Harding  would  not  affect  the  ques* 
tion,  because,  in  the  settlement  which  the  testator  directed  to  be 
made  in  the  event  of  her  marriage,  he  anxiously  provided  for 
ber  issue. 

Mr.  Spence  appeared  for  the  defendants  Mr.  and  Mrs.  Pulman. 

Mr.  Twt88,  in  reply. 


July  26ffi. — ^The  Lord  Chancellor  (after  stating  the  material 
clauses  of  the  will)  proceeded  as  follows  : 

The  question  here  is,  that  which  so  frequently  arises  in  cajses 
touching  executory  devises  of  this  description,  whether  the 
limitation  over  "  to  my  nephews  and  nieces"  is  a  limitation  upon 
a  general  feilure  of  issue  of  the  daughter,  or  whether  it  is  a  limi- 
tation over  upon  a  failure  of  issue  at  a  given  time,  namely,  at  her 
decease ;  that  is  to  say,  whether  the  words  are  to  be  read,  "  if  my 
daughter  die  without  issue"  generally,  or  are  to  be  read,  "  if  she 
die  without  issue  living  at  the  time  of  her  death."  In 
the  one  case,  had  the  subject  been  realty,  an  *estate  [*402] 
tail  would  have  been  created ;  consequently  there  would 
be  in  the  immediate  taker,  it  being  personalty,  an  absolute  inter- 
est, discharged  of  all  the  limitations  over ;  in  the  other  case  there 

(a)  1  Cox,  324.  (c)  1  RuacL  213. 

(6)  2  Mer.  363.  (tf)  4  RuaiL  403. 


402  OASES  IN  CHANCERY. 

~".  '■  '*  -.11.    -  .  Ill,, 

Cftoqibell  V.  Harding. 

would  have  been  no  estate  tail  in  the  fiist  taker  had  it  been 
realty ;  and  it  being  personalty,  there  would  be  an  estate  given 
to  the  first  taker  absolute  in  point  of  form,  but  subject  to  a  good 
limitation  over,  operating  by  way  of  executory  devise.  The 
Vice-Chancellor  held  that  the  words  were  to  be  taken  without 
qualification,  and  as  importing  a  general  failure  of  issue,  not 
issue  failing  at  a  given  time. 

nis  Honor  is  said  to  have  mainly  relied  upon  two  decisions 
in  Freeman,(a)  where  the  general  case  occurs  in  its  most  abstract 
and  naked  form.  These  have  now  become  leading  authorities 
upon  this  difficult  and  somewhat  various  branch  of  the  law; 
they  have  been  uniformly  followed,  and  they  may  be  said  to  have 
settled  the  law,  where  there  is  no  restrictive  circumstance  to 
create  an  exception. 

The  question  here,  however,  is  not  whether,  if  this  had  stood 
alone  (as  in  Burford  v.  Zee)  "  to  my  daughter  Caroline,  and  in 
case  of  her  death  without  issue,"  then  over,  that  would  mean  a 
general  failure  of  issue,  or  a  fnilure  by  leaving  no  issue  living  at 
the  time  of  her  death ;  but  whether  there  is  nothing  in  this  par* 
ticular  wUl  which,  taking  the  whole  instrument  together  (but 
more  especially  taking  this  particular  portion  of  it  together), 
makes  the  case  an  exception  &om  the  general  rule,  a  rule  as  wdl 
settled,  both  as  to  real  and  personal  estate,  as  anything  known 
in  the  law. 

It  may  be  laid  down  as  an  undeniable  proposition,  the  result 
to  be  collected  from  the  very  numerous  cases  on  the 
[*403]  *subject,  that,  in  regard  to  these  executory  devises,  a 
distinction  has  been  taken  between  real  and  personal 
estate ;  and  that  though,  where  the  words  occur  without  qualifi- 
cation, the  leaning  would,  in  construing  a  devise  of  real  estate, 
be  towards  a  general  failure  of  issue,  in  favor  of  the  heir  at  law, 
there  is  no  such  leaning  where  the  property  is  merely  personal ; 

(a)  Burford  y.  Loe^  IVeeQL  210,  and  Anozu  ib.  287. 
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the  court  haring  in  the  latter  case  been  rather  astute  and  anxious 
to  catch  at  any  circumstances  appearing  on  the  will  itself  which 
may  restrict  the  failure  of  issue  to  the  period  of  the  death  of  the 
first  taker.  The  question  then  comes  to  be,  whether — regard 
being  had  to  the  principles  recognized  in  those  cases  where  a 
limited  instead  of  general  failure  of  issue  has  been  held  to  be  the 
true  construction,  and  regard  being  also  had  to  the  firanj^e  of  the 
present  bequest,  or  perhaps  I  might  say  of  the  whole  instrument 
together — ^^vhether  this  case  c(»ies  within  any  of  these  authori- 
ties, or  the  principles  to  be  gathered  from  them.  My  original 
impression  was,  that  none  of  the  cases  came  up  to  the  present, 
and  that  if  I  were  to  decide  for  the  restricted  instead  of  the 
general  and  indefinite  sense,  thereby  giving  effect  to  the  bequest 
over,  I  should  be  going  a  good  deal  further  than  they  warrant- 
ed ;  and  the  result  of  further  consideration  is  confirmatory  of  my 
first  opinion. 

It  is  to  be  observed  in  the  outset,  that  although  doubts  have 
been  thrown  out  at  different  times  in  Westminster  Hall  touch- 
ing the  correctness  of  Lord  Macclesfield's  distinction(a)  between  , 
real  and  personal  estate,  his  Lordship  holding  that  the  words 
"**  without  leaving  issue"  Avere  to  be  taken  as  referring  to  a  gene- 
ral failure  in  a  devise  of  realty,  and  in  the  restricted  sense,  as 
referring  to  the  leaving  issue  at  the  time  of  the  death, 
♦in  a  bequest  of  personalty ;  and  although  those  doubts  [*404] 
have  been  sanctioned  by  judges  no  less  eminent  than 
Lord  Thurlow  and  Lord  Kenyon,  the  great  authority  of  Lord 
Eldon,  in  Crooke  v.  De  Vandes^  tends  to  restore  the  weight  due 
to  the  authority  of  Forth  v.  Chapman  upon  this  point  In  Crooke 
V.  De  Vancle8{b)  Lord  Eldon  says :  "  When  I  read  the  case  of  Por* 
ier  V.  Bradleyj{c)  speaking  with  all  due  deference  to  the  learned 
judge  who  expressed  that  dictum^  it  appeared  to  me  that  it  went 
to  shake  settled  rules  to  their  very  foundation.  I  had  heard  the 
case  of  Forth  v.  Chapman  cited  for  years,  and  repeatedly  by  Lord 

(a)  In  Forth  v.  Chapman,  1  P.  Wma.  663.        (c)  3  T.  R.  14S.  . 

(b)  9  Ves.  197. 
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Kenyon  himself  as  not  to  be  shaken.  I  never  knew  it  shaken ; 
and  if  Porter  v.  Bradley  has  not  been  since  disturbed  in  the  Court 
of  King's  Bench,  upon  the  principles  expressed  by  Lord  Alvan* 
ley  in  CampbeU  v*  Campbell  against  shaking  settled  rules,  I  will 
not  add  to  the  authority  of  that  dictum^  Lord  Kenyon's  obser- 
vation, though  merely  obiter  dictum,  broke  in  considerably  upon 
the  distinction  with  respect  to  the  effect  of  the  word  "  leaving" 
as  applied  to  real  and  personal  property ;  and  there  is  no  doub^ 
also,  that  the  judgment  in  lioe  v.  Jeffery,{a)  which  was  aquestioa 
touching  a  devise  of  real  estate,  and  in  which  that  dictum  was 
much  relied  upon,  tended  still  more  to  shake  the  distinction  laid 
down  by  Lord  Macclesfield  in  Forth, v.  Chapman  with  respect  to 
the  different  operation  of  the  word  "  leaving"  as  applied  to  cases 
<3f  real  and  of  personal  property* 

To  the  first  class  of  cases  in  which  the  general  words  "  dying 
without  issue"  have  been  taken  in  a  restricted  sense,  belongs  the 

case  of  Nichols  v.  Hooper^(f})  where  the  gift  was  to  B. 
£*405]    &r  life,  remainder  to  C.  and  his  heirs ;  *but  if  C.  should 

die  without  issue  of  his  body,  tlien  the  testator  gave 
1002.  apiece  to  his  J^wo  nieces,  to  be  paid  within  six  months  after 
the  death  of  the  survivor  of  B.  and.C.  The  language  of  this  be- 
quest clearly  indicates  the  plainest  intention  that  there  should  be 
a  limitation  to  the  period  when  the  gift  over  was  to  take  effect, 
inasmuch  as  something  was  to  be  done  upon  that  fiiilure — d,  sum 
of  money  was  to  be  paid  within  six  months  after  tl^  decease  of 
the  first  takers ;  a  circumstance  distinctly  lowing  th^t  the  con- 
templation of  the  parties  was  confined  to  a  failure  of  issue  at  the 
death  of  the  first  and  second  takers,  and  excluding  the  operation 
of  the  general  rule. 

Another  class  of  cases  is  similar  to  Tkrget  v.  Gauni,{c)  That 
was  a  bequest  of  a  term  to  A.  for  life,  and  no  longer ;  and  after 
his  decease,  to  such  of  his  issue  as  he  should  by  will  appoint; 
and  in  case  he  should  die  without  issue,  remainder  over.    Now, 

(a)  T.  E.  589.  {b)  I  P.  Wms.  198.  (c)  1  P.  Wma.  432. 
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the  circumstance  tHat  tlie  bequest  was  to  go  in  remainder  to 
Buch  issue  as  he  should  by  his  will  appoint,  was  a  strong  indica- 
tion that  the  legatee  over  was  to  be  some  person  of  whom  A.  was 
cognizant,  some  person,  therefore,  in  esse  during  his  lifetime,  and 
consequently  limiting  the  generality  of  the  words. 

Next  come  cases  of  the  same  description  2&  Hughes  v.  Sayery(a) 
and  NichoUe  v.  Skinnerjifi)  which  are  substantially  the  same, 
where  the  gifk  was,  "  if  A.  or  B.  die  witho*ut  issue,  then  to  the 
survivor;"  and  where  the  circumstance  that  the  legatee  over 
w^as  to  be  one  of  the  individuals  for  whose  lives  the  whole  had 
been  previously  limited,  was  considered  restrictive  and  inconsist- 
ent with  the  notion  of  a  perpetuity. 

*To  the  fourth  class,  which,  in  one  of  those  points,  [*406] 
resembles  the  others,  belongs  Piiibury  v.  Elkin,{c)  which 
was  a  bequest  to  A.,  and  if  she  die  without  issue,  then  after  her 
decease  80/,  to  remain  to  the  testator's  brother.  The  same  prin- 
ciple was  by  implication  recognised  in  Paine  v.  Slration,{d) 
where,  if  the  interlined  words,  "after  her  death,**  had  not  been 
afterwards  scored  out,  and  ultimately  determined  to  form  no  part 
cf  the  will,  tiiey  would,  it  seems,  have  been  held  sufficient,  on 
the  authority  of  Pinhury  v.  EUcin^  to  restrict  the  generality  of 
Ae  expression,  ^h^  dictum  of  Lord  Hardwicke,  in  Theebridge 
V.  Kilbum€,{e)  that  the  words  "  immediately  from  and  after  the 
decease,"  were  too  precarious  a  foundation  for  the  restricted  con- 
struction, appears  certainly  at  v^iance  with  the  decision  in  Pin- 
bury  V.  Elkin ;  but  the  observation  was  entirely  extra-judicial, 
and  is  therefore  less  deserving  of  attention. 

The  last  class  of  cases  referred  to  is  the  most  important  and 
most  general ;  those,  I  mean,  where,  from  the  terms  of  the  de- 

(a)  1  P.  Wma.  634. 
(6)  Prec.  Cai.  628. 

(c)  1  P.  Wma.  663. 

(d)  2  Atk.  647,  3  Bro.  P.  C.  99,  TomL  editioa  ' 

(e)  2  Ye&  sen.  233. 
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vise  with  reference  either  to  tlie  subject  matter  of  the  gift,  or  to 
the  extent  of  interest  given  to  the  devisee  or  legatee  over,  a  pre- 
sumption is  necessarily  raised,  inconsistent  with  the  construclion 
of  an  indefinite  failure.-  I^  for  instanoe,  the  estate  which  the 
testator  is  dealing  with  be  an  estate  held  pur  <mter  vie^  it  is  im- 
possible that  the  gift  over,  after  a  general  failure  of  issue,  can 
tend  to  a  perpetuity.  If  an  estate  held  for  the  life  of  A.  and  B. 
be  devised  to  C  for  his  life,  and  if  he  shall  die  without  issue  in 
the  most  general  form,  then  over  to  D.,  it  is  perfectly  clear  that 
the  limitation  over  must  vest  in  D.,  according  to  the  strict  rule 
of  law,  within  the  compass  of  lives  in  being. 

[*407]  *The  other  and  more  usual  case  is,  where  a  restriction 
is  raised  from  the  nature  of  the  estate  given  by  the  limi- 
tation over ;  as  where,  for  example,  the  interest  given  over  is  an 
estate  for  life  or  lives,  that  circimistance  imports  such  a  restric- 
tion, and  raises  a  presumption  in  favor  of  the  words  meaning 
issue  living  at  the  time  of  the  death,  which  thus  prevents  the 
perpetuity.  I  state  this  proposition  with  diffidence,  because  it 
appears  to  be  somewhat  at  variance  with  the  doctrine  laid  down 
by  Sir  W.  Grant  in  Barlow  v.  Salter,{a)  although  the  case  with 
which  he  was  there  dealing  was  that  of  a  gift  to  survivors  abso- 
lutely, and  not  merely  of  life  estates,  and  in  that  respect  diifered 
from  the  class  I  am  now  considering.  In  Barlow  v.  Salter  Sir 
W.  Grant  says,  "  If  there  is  any  case  which  has  ascribed  to  the 
circumstance  of  a  devise  over  for  life  the  effect  here  contended 
for  [the  effect,  that  is,  of  confining  the  fiulure  of  issue  to  the* 
death  of  the  prior  devisee],  I  must  beg  leave  to  doubt  the  sound- 
ness of  the  decision.  The  case  of  Roe  on  (lie  demise  of  Sheers  v, 
Jeffery^Qt)  certainly  gives  no  countenance  to  that  doctrine,  as  the 
devise  over  was  only  of  life  estates :  and  on  that  ground  Lord 
Kenyon  compared  it  to  Pells  v.  BrownJ\c) 

The  cases  at  law,  however,  leave  no  doubt  that  the  character 
of  the  devise  over,  as  being  an  estate  for  life  only,  has  been  im- 

(a)  17  Vea  479.  (6)  7  T,  R.  689.  (c)  Cro.  Jaa  690. 
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ported  into  the  con^deratdon  of  the  question  of  construction,  and 
that  it  fttmiahes  a  fifth  head  of  exception  to  the  general  rule. 
Hoc  Y.  Jeffery^  which  was  a  case  argued  with  his  wonted  ability 
by  Sir  Samuel  Romilly,  was  clearly  decided  upon  special 
grounds.  That  was  a  devise  to  A.  for  life,  with  remainder  toB. 
and  his  heirs ;  but  in  case  B.  should  die,  and  leave  no 
•issue,  then  the  premises  were  to  be  and  return  unto  E.,  [*408] 
M.  and  S.,  or  the  survivor  or  survivors  of  them,  equally 
to  be  divided.  Upon  this,  three  things  may  be  observed :  first,' 
the  word  "  leave"  occurs ;  if  he  die  and  leave  no  iasue — ^an  ex- 
pression which,  had  the  subject  been  personal  estate,  would, 
upon  the  authority  of  Forth  v.  Chapman^  have  at  once  decided 
the  question ;  and  which,  notwithstanding  the  well  settled  dis- 
tinction between  real  and  personal  property  in  that  respect,  was 
much  relied  npon  by  Lord  Kenyon  in  his  judgment.  The  next 
circumstance  distinguishing  Roe  v.  Jeffery  is  survivorship,  which 
brings  it  within  the  class  of  cases  already  adverted  to,  such  as 
Hughes  v.  SoLyer,  and  Nicholla  v.  Skinner,  A  third  circimistance 
also  exists,  upon  which  the  courts  mainly  rely — ^the  circimistance 
of  the  devisees  over  taking  mere  life  estates ;  for  in  the  execu- 
tory devise  to  E.,  M.  and  S.  there  are  no  words  of  inheritance. 
Upon  these  grounds,  separately  and  together,  the  court  held  the 
limitation  over  in  Roe  v.  Jeffery  to  be  a  good  executory  devise. 

Kdly  V.  Fowler,{a)  decided  in  the  House  of  Lords,  is  a  case 
by  itself,  and  so  very  peculiar  in  its  character,  that  it  cannot 
•form  a  rule,  or  be  ranged  under  any  of  the  classes  referred  to. 
It  appears  to  have  proceeded  .entirely  upon  its  own  circumstan- 
ces, and  cannot,  therefore,  be  considered  as  breaking  in  upon  the 
general  rule.  The  court  there  as  it  appears  from  the  report,  as 
well  as  from  the  language  of  Lord  Thurlow  and  Lord  C.  J.  Wil- 
mot,  laid  hold  of  all  the  circumstances,  but  most  particularly  the 
circumstance  of  its  being  a  personal  trust,  the  duties  imposed  on 
the  executors  strongly  implying  a  delectus  personarum :  the 
very  peculiar  form  of  the  direction  that  the  property  should 

(a)  3  Bro.  P.  0.  299,  Toml.  ed.  Wilmot*fi  notes,  298. 
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[*409]  return  *back  to  the  executors  in  order  to  be  divided,  and 
the  nature  of  the  chattels  to  be  given  to  the  daughter, 
viz.,  twenty  cows  and  one  horse,  in  the  event  of  the  limitation 
over  taking  effect,  were  also  material  features  in  the  case ;  and 
from  all  these  circumstances  and  expressions  taken  together,  the 
court  considered  itself  justified  in  holding,  that  the  failure  of 
issue  must  be  intended  to  be  confined  to  the  period  of  the  life  of 
the  first  taker.  This  is  the  mode  in  which  Mr.  Feame  under- 
stood an<\  explained  that  decision ;  although  it  seems  not  to  have 
been  satisfactory  to  Lord  Thurlow,  who,  in  afterwards  comment- 
ing upon  the  case  in  Bigge  Vc  Bensl€y,{a)  is  reported  to  have 
said,  "  It  would  be  better  sense  to  say,  that  in  Keily  v.  Fowlet 
there  was  no  rule  of  construction  than  Mr.  Peame's  rule.'* 
Another  version  of  Lord  Thurlow's  dictum  is,  however,  extant, 
at  which  Mr.  Feame  had  no  occasion  to  take  offence,  and  which 
represents  his  Lordship  as  having  only  said,  "  There  is  no  other 
rule  than  Mr.  Feame's."  But  Mr.  Feame  appears  not  to  have 
seen  the  latter  version,  and  the  fencied  disapprobation  of  Lord 
Thurlow  drew  from  him,  in  the  last  edition  of  his  treatise,  an 
additional  passage,  in  which  he  vindicates  the  reasoning  he  had 
previously  adopted. 

With  respect  to  Blackhom  v.  Edgleyy{b)  I  may  observe  that  it 
seems  to  have  little  or  no  bearing  on  the  case  before  the  court ; 
the  question  in  discussion  there  relating  to  a  proposition  now 
thoroughly  established,  that  it  makes  no  diffei'ence  whatever, 
whether  the  words  give  an  express  estate  tail,  or  an  estate  tail  * 
by  implication. 

•  Upon  a  review  of  all  the  cases,  I  am  satisfied  tliat  no 
[*410]    authority  can  be  found  for  going  beyond  the  *devise 

itself  taking  all  its  parts  together.  I  will  not  be 
stopped  by  a  colon  or  a  period :  if  the  next  succeeding  sentence  is 
manifestly  a  substantial  part  of  the  bequest,  I  shall  t]^eat  it  like 
an  Act  of  Parliament,  which  has  no  stQps,  and  read  it  as  a  part 

(a)  1  Bro.  C.  a  18'r.  (6)  1  P.  Wma.  600. 
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of  the  bequest ;  but  I  will  not  go  into  another  brancli  of  the  will 
for  the  purpose  of  showing  a  general  intention.  Of  what  use  is 
it  to  look  at  intention  in  these  cases  ?  Did  any  man  ever  make 
a  will  in  which  he  wished  that  an  executory  devise  should  fail? 
The  very  making  of  this  will  shows  the  contrary.  In  Burford 
▼.  iee(a)  the  testator  no  doubt  intended,  and  was  desirous,  that 
the  estate  should  upon  certain  events  go  to  the  devisee  over. 
His  intention  that  the  ulterior  limitation  should  take  effect,  was 
just  as  plain  as  if  he  had  used  the  words  "  living  at  the  time  of 
the  first  taker's  death :"  but  a  limitation  after  the  Mlure  of  issue 
generally  is  an  intent  not  sanctioned  by  the  law :  it  would  tend, 
were  it  effectuated,  to  create  a  perpetuity  by  suspending  the 
vesting  of  the  ulterior  estate  for  a  period  exceeding  lives  in  being 
and  twenty-one  years  further ;  and  for  that  reason,  and  not  with 
reference  to  intention,  it  is  not  permitted. 

I  have  stated  that  the  court  is  bound  to  look  to  the  particular 
devise,  and  not  to  travel  out  of  it  in  order  to  find  circumstances 
for  restricting  the  generality  of  the  terms  in  which  the  executory 
gift  over  is  limited.  The  testator  has  here  said  that  in  case  of 
Caroline's  death  without  lawful  issue,  he  tken  wills  the  money  to 
be  divided  so  and  so,  and  reliance  is  placed  upon  the  word 
"  then."  But  in  Beaitclerk  v.  Dormerip)  it  is  expressly  laid  down 
by  Lord  Hardwicke  that  though  the  word  "  then"  in  the  gram- 
matical sense  is  an  adverb  of  time,  yet  in  limitations  of 
estates  and  framing  contingencies  *it  is  a  word  of  refer-  [*411] 
«nce,  and  relates  to  the  determination  of  the  first  limi- 
tation in  the  estate,  when  the  contingency  arises.  Used  in  this 
way,  "then"  is  a  particle  of  inference  connecting  the  conse- 
quences with  the  premises,  and  meaning  "  in  that  event"  or  "  if 
that  happens."  It  is  therefore  a  word  of  reasoning  rather  than 
of  time,  and  it  is^  to  be  understood  here.  In  «7ee  v.  Avdley^{c) 
where  some  stress  was  laid  upon  the  word  "  then,"  the  expres- 
sion was  applied  in  a  very  different  way ;  for  the  property  was 
directed  to  be  equally  divided  among  the  children  of  C.  "then 

(a)  2  Freem.  210.  (b)  2  Atk.  308.  (e)  1  Cox,  324 
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living ;"  and  this  accordingly  brings  me  to  the  latter  clause  here, 
in  which  the  ftind  in  the  specified  event  is  directed  to  be  divided 
between  the  testator's  nephews  and  nieces  who  may  be  living  "  at 
the  time."  Now  I  do  not  think  the  expression  "  at  the  time" 
carries  the  case  further  than  the  word  "  then,"  understanding 
that  word  in  its  grammatical  sense  as  referring  to  and  marking 
time.  The  question  still  remains  behind,  at  what  time  ?  Is  it 
"  at  the  time  of  the  death  (in  whatever  event  it  happens)  of  the 
first  taker  ?"  or  is  it  not  rather  "  at  the  time  of  the  death  of  the 
first  taker  without  issue  ?"  I  say  that  upon  the  authorities  it  is 
to  be  taken  to  be  "  at  the  time  of  the  death  without  issue."  "  At 
the  time"  is  of  itself  an  elliptical  phrase  which  recognizes  some- 
thing to  be  understood ;  and  where  there  is  an  obvious  ellipsis, 
the  sybiniellectum  must  be  collected  from  what  occurs  before: 
here  the  antecedent  is  "  dying  without  issue."  K  that  is  to  be 
construed  "  dying  without  issue  at  the  time  of  the  death,"  the 
expression  "  at  the  time"  in  the  subsequent  clause  may  mean 
"  living  at  the  time  of  the  death :"  but  it  is  unnecessary  to  im- 
port these  latter  words,  the  meaning  of  the  first  limitation  having 

been  already  ascertained  without  supplying  them.  li^ 
[*412]     on  the  other  hand,  the  *dying  without  issue  is 'to  be  a 

dying  without  issue  generally,  then,  by  a  parity  of  rea- 
soning, the  words  "  at  the  time"  in  the  subsequent  clause  must 
refer  to  the  words  "  dying  without  issue"  generally,  and  the  ques- 
tion is  immediately  determined  the  other  way.  It  is,  therefore, 
impossible,  according  to  any  fair  principle  of  construction,  to  cany 
the  case  further  upon  the  expression  "  at  the  time"  than  upon  the 
word  "  then"  used  as  an  adverb  of  time.  The  question  then  re- 
solves itself  into  this — ought  that  expression  to  be  construed  as 
referring  to  the  time  of  the  deceased,  or  to  the  time  of  the 
feilure  of  issue ;  and  that  again  brings  us  round  to  the  point  from. 
which  the  inquiry  originally  set  out,  that  is  to  say,  to  the  con- 
struction to  be  put  on  the  clause  of  gift  itself  Indeed  it  is  only 
by  a  petiiio  prtnctpit^  or  something  very  like  it,  that  the  least 
shadow  of  argument  can  be  founded  on  the  expression  "living 
at  the  time,"  and  that  only  by  importing  it  into  the  clause  from 
a  subsequent  part  of  the  WilL 
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Next,  if  Caroline  marries — I  pass  over  some  intermediate  gifts, 
which  are  immaterial — "  if  she  marries,  it  mul^t  be  with  their 
consent,  and  the  property  to  be  solely  settled  upon  herself  and 
children,  and  in  no  way  changed  or  alienated."  Assuming  this 
to  be  equivalent  to  a  direction  that  the  property  shall  be  settled 
for  her  separate  use,  and  afterwards  for  her  children,  I  do  not 
find  that  it  alters  the  case.  The  testator  is  contemplating  and 
providing  for  the  event  of  his  daughter's  marriage.  In  that 
event  he  requires  the  fund,  to  be  settled  upon  her  and  the  chil- 
dren of  the  marriage,  to  be  for  her  sole  use,  so  as  to  exclude  the 
debts,  engagements  and  control  of  the  husband  during  cover- 
ture ;  and  subject  to  her  interest,  in  case  she  comes  under  marital 
authority,  it  is  to  be  settled  upon  the  children.  But  there 
still  remains  one  case  unprovided  for,  as  to  which  *the  [*413] 
question  would  be — what  was  to  take  place,  not  in  the 
event  of  her  marriage  and  having  no  issue  (for  the  settlement 
would  provide  for  that),  but  in  the  event  of  her  not  marrying  ? 
and  that  brings  us  round  to  the  other  point,  and  leaves  the  case 
exactly  where  it  stood  before. 

To  consider  next  the  effect  of  the  bequests  to  other  persons : 
for  instance,  "  to  Charlotte  Ann  Harding,  my  niece,  daughter  of 
my  late  brother  Francis,  the  sum  of  8,000t,  but  in  case  of  her 
death  without  issue  this  8,000?.  to  revert  back,  and  to  be  divided 
betwixt  my  nephews  and  nieces  who  then  maybe  living."  The 
expressions  here  by  no  means  come  up  to  those  which  are  to  be 
found  in  Keily  v.  Fowler^{a)  where  the  subject  of  the  gift  was  to 
return  hack  to  those  identical  persoTUZ  delectce^  the  executors,  and 
was  to  be  actually  provided,  in  terms  clearly  contemplating  and 
expressing  a  desire  that  it  should  revert  to  them  personally. 
That,  however,  is  not  the  consideration  now ;  nor  am  I  at  liberty 
to  import  it  into  the  present  question ;  for  if  the  construction 
with  respect  to  the  limitation  over,  in  the  event  of  Charlotte's 
death  without  issue,  had  been  qlearly  the  other  way — ^if  that  had 
been  a  good  limitation  to  the  nephews  and  nieces,  it  would  have 

(a)  8  Bro.  P.  C.  299,  Toznl.  ed. 
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been  so  in  consequence  of  the  difference  in  the  words  used.  If 
a  man  uses  one  form  of  expression  in  one  part  of  his  will,  and  a 
different  form  in  another,  the  ordinary  rules  of  construction 
would  incline  me  to  believe  that  he  had  a  different  meaning  in 
the  two  cases.  But,  be  that  as  it  may,  it  is  a  consideration  into 
which  I  cannot  enter ;  for  it  has  nothing  to  do  wit*h  the  bequest 
which  I  am  now  called  upon  to  construe. 

[*414]  *I  have  read  through  the  rest  of  this  will,  but  it  is 
quite  clear  that  nothing  turns  upon  any  other  part  of  it ; 
and  my  opinion  upon  the  whole  is,  that  the  gift  over  to  the 
nephews  and  nieces  is  void  as  an  executory  bequest,  and  that  the 
absolute  interest  in  the  fund  vests  in  Caroline,  the  first  taker. 

It  is  said  she  was  a  natural  daughter ;  but  I  cannot  perceive 
how  that  circumstance  should  at  all  affect  the  question  of  con- 
struction, upon  which,  as  I  have  already  observed,  considera- 
tions of  probable  intention  have  no  bearing  whatever.  Of 
course  the  testator  never  wished  or  intended  that  the  crown 
should  take ;  it  is  clear  he  would  have  wished  to  prevent  the 
crown  from  taking  in  the  event  of  Caroline  dying,  and  for  that 
purpose,  to  enable  her  to  dispose  by  will  of  the  personal  estate: 
and  she  has  accordingly  made  a  will  which  defeats  the  rights  of 
the  crown.  Nevertheless,  whatever  might  have  been  his  acts, 
and  whatever  his  intent,  if  that  circumstance  had  been  present 
to  his  mind,  it  is  clear  it  cannot  now  be  taken  into  account,  for 
it  is  a  fact  which  is  entirely  independent  of  the  will. 

Mere  presumption  of  intention,  drawn  from  extrinsic  circum- 
stances, unless  some  expression  of  the  intention  be  found  in  the 
instrument  itself,  is  of  no  value  ;  and,  beyond  mere  presumption, 
there  is  nothing  here  which  can  control  the  legal  effect  of  the 
clause  constituting  the  substance  of  a- gift  to  Caroline.  What- 
ever expressions  may  occur  in  other  parts  of  the  will,  inconsist- 
ent with  and  independent  of  that  particular  gift,  I  strongly  in- 
cline to  think  that  the  court  is  not  entitled  to  pay  regard  to 
them :  but  I  wish  it  to  be  understood  that,  even  if  I  were  at  lib- 
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erty  to  range  over  the  whole  instrument,  no  such  indications  of 
intention  are  to  be  found.  Nor  have  I  been  able  to 
*discover  any  cases,  either  at  law  or  in  equity,  in  which  *[416] 
the  court  has  gone  out  of  the  devise  itself  ^  how- 
ever, any  such  cases  exist,  they  would  not  have  the  slightest 
bearing  upon  the  decision  of  this  particular  question,  though 
they  might  break  in  upon  the  general  rule  to  be  gathered  fiom 
the  authorities,  that  in  giving  a  construction  upon  the  bequest, 
the  court  is  to  confine  itself  to  the  words  which  constitute  and 
contain  the  body  of  the  gift. 

For  these  reasons  the  decision  of  his  Honor  must  be  afBnned; 
but  it  is  not  a  case  for  costs. 


This  case  was  afterwards  carried  by  appeal  to  the  House  of 
Ijorda,  under  the  name  of  Candy  v.  CampbeU;  where  the  judg- 
ment of  the  Lord  Chancellor  was  aJB&rmed  on  the  19th  day  of 
June,  1834. 


♦Malcolm  v.  Taylor.  [416] 

Bou&~1831.:  33d  June,  Gth,  8th  and  19th  July.  L.  C.  3Mh  and  Slrt  Deoomber. 
1832:  10th  March. 

Where  real  and  perBonal  esti^ea  are  given  together  for  life,  and  so  limited  over  that 
a  child  of  the  tenant  for  life  woiild  take  a  Tested  interest  in  the  real  estate  at  its 
birth,  and  in  the  personal  estate  at  twenty-one  being  a  son,  or  at  twenty-one  or 
marriage,  being  a  daughter,  and  there  is  a  gift  over  in  the  erent  of  the  tenant  fbr 
life  dying  without  issue,  it  is  to  be  intended  a  dying  without  such  issue  as  wouM 
take  by  force  of  the  prior  limitations. 

A  testatrix,  alter  bequeathing  divers  annuities  and  legacies,  and,  amongst  others,  a 
sum  of  stock  to  M.  M.  to  vest  at  twenty-on^  or  marriage,  devised  and  bequeathed 
a  West  India  plantation,  and  all  the  residue  of  her  money  in  the  funds,  after  pay- 
ment of  the  annuities  and  legacies  thereinbefore  bequeathed,  and  also  her  plats^ 
books  and  certain  portraits,  to  K  G.  T.  and  M.  T.  for  their  lives  equally,  and  after 
the  death  of  either,  the  whole  to  the  survivor  for  life,  and  after  the  decease  of  the 
survivor,  then  uuto  such  children  of  M!.  T.  as  she  should  by  deed  or  will  appoint; 
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and  in  de&ult  of  appointment,  then  the  plantation  and  the  residae  of  the  money  in 
the  flinds  to  be  equally  divided  among  the  said  children  and  their  heirs;  and  if 
but  one  child,  the  whole  to  such  child  and  his  or  her  heira,  the  fhnded  property  to 
be  an  interest  vested  in  them^  being  sonsi  at  twenty-one,  and  being  dao^ters,  at 
twenty-one  or  marriage;  but  in  case  M.  T.  should  die  without  issue  of  her  body 
lawfully  begotten,  the  testatrix  devised  the  plantation  equally  among  all  the  chil- 
dren of  A.  W.  and  their  heirs;  and  she  bequeathed  her  said  residue  of  her  money 
in  the  funds,  and  all  her  ssdd  plate,  books  and  portraits  unto  J.  M.  for  life,  and 
after  his  decease  to  his  eldest  son  fbrever.  All  the  rest  and  residue  of  her  estate 
and  effects  the  testatrix  gave  and  bequeathed  unto  E.  6.  T.  and  M.  T.  absolutely. 
M.  T.  having  survived  E.  G.  T.  and  died  without  having  been  married,  it  was 
held,  that  J.  M.  took  a  life  interest  m.  the  funded  property ;  that  J.  M.  took  no  in- 
terest in  the  plate,  books  and  portraits,  the  limitation  over  of  those  articles  being 
too  remote ;  that  the  stock  legacy  to  M.  M.,  which  had  lapsed  by  her  death  under 
ege  and  unmarried,  passed  under  the  residuaiy  bequest  of  the  funded  property, 
for  the  benefit  of  J.  M.,  and  did  not  sink  into  the  general  residue. 

Maetha  Taylor,  spinster,  being  seised  in  fee  of  an  interest 
in  a  moiety  of  the  Lysons  Plantation,  in  the  island  of  Jamaica, 
with  the  slaves  and  stock  thereupon,  and  being  also  possessed  of 
a  large  personal  estate,  by  her  will,  which  was  duly  executed  and 
attested,  after  giving  divers  specific  legacies  to  her  mother  Dame 
Elizabeth  Goodin  Taylor,  her  sisters  Anna  Susanna  Watson  Tay- 
lor and  Maria  Taylor,  and  to  other  persons,  gave  and  bequeathed 
as  follows :  "  Also  I  give  and  bequeath  the  sirna  of  5,000Z.  sterling 

to  my  mother,  the  said  Elizabeth  Goodin  Taylor,  and  a 
[*417]    like  sum  *of  5,000i  to  my  sister,  the  said  Maria  Taylor : 

and  I  give  and  bequeath  the  sum  of  500?.  to  the  said 
Anna  Susanna  Watson  Taylor,  to  be  laid  out  in  some  remem- 
brance of  me.  I  also  give  and  bequeath  the  sum  of  1,000Z.  to 
Simon  Watson  Taylor,  eldest  son  of  my  said  sister,  Anna  Su- 
sanna Watson  Taylor,  to  purchase  a  piece  of  plate  in  remem- 
brance of  his  late  uncle  and  godfather,  my  dear  brother.  I  also 
give  the  sum  of  50?.  a  piece  to  my  uncle  Neil  Malcolm  and  to  his 
wife  Mary  Ann  Malcolm,  to  be  laid  out  in  remembrance  of  me, 
as  a  trifling  mark  of  my  esteem ;  and  to  each  of  their  four  child- 
ren, namely,  Neil  Malcolm,  Elizabeth  Mary  Malcolm,  Mary  Mal- 
colm and  David  Orme  Cuthbert  Malcolm,  I  give  the  sum  of  20t 
to  purchase  some  small  remembrance  of  me ;  and  I  give  and  be- 
queath to  their  third  son,  and  my  brother^s  godson,  John  Malcolm, 
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tiie  sum  of  8,000i.  for  Ms  own  absolute  use  and  benefit,  to  be  paid 
to  and  be  an  interest  vested  in  him  on  his  attaining  his  age  of 
twenty-one  years,  and  to  be  accumulated  for  him  in  the  meantime 
at  compound  interest.  I  also  give  and  bequeath  to  Mary  Ann 
Martha  Malcolm,  third  daughter  of  the  said  Neil  and  Mary  Mal- 
colm, the  sum  of  2,000t  for  her  own  use  and  benefit,  to  be  paid 
to  and  be  an  interest  vested  in  her  on  her  attaining  the  age  of 
twenty-one  years  or  being  married,  whichever  shall  first  happen, 
and  in  the  meantime  to  be  accumidated  for  her  at  compound  in- 
terest." The  testatrix  then  gave  a  number  of  pecuniary  legacies 
to  some  of  her  more  distant  relatives  and  connections,  and  to  ser- 
vants, and  continued  thus :  "  And  I  give,  devise  and  bequeath 
my  share  or  portion,  right  and  interest  of  and  in  the  nioiety  of 
Lysons  Plantation  or  estate  in  the  island  of  Jamaica,  and  the 
slaves,  cattle  and  stock  thereupon  and  thereunto  belonging,  and 
also  all  the  residue  and  remainder  of  my  money  in  the  ^mds,  after 
payment  of  the  annuities  and  legacies  hereinbefore  be- 
queathed, and  also  all  *my  plate,  books  and  the  portraits  [*418] 
of  my  father,  brother  and  uncle  Simon  Taylor,  imto  and 
to  the  use  of  the  said  E.  G.  Taylor  and  Maria  Taylor,  and  their 
respective  assigns  for  the  terms  of  their  natural  lives,  share  and 
share  alike,  and  after  the  death  of  either  of  them  then  unto  the 
survivor  of  them  and  her  assigns  for  her  life :  and  I  will  and 
direct  that  the  estate,  share  and  proportion  of  the  said  Maria  Tay- 
lor shall  be  for  her  own  sole  use  and  benefit,  separate  and  apart 
jfrom  any  husband  she  may  hereafter  marry ;  and  her  receipts 
alone  to  be  sufiicient  discharges  for  the  produce,  profits,  interest 
or  dividends  thereof;  and  after  the  decease  of  the  survivor  of 
them,  the  said  E.  G.  Taylor  and  Maria  Taylor,  unto  such  of  the 
children  of  the  said  Maria  Taylor  as  she  shall  by  any  deed  in  her 
lifetime,  or  by  her  last  will  and  testament  duly  executed  and  at- 
tested in  the  presence  of  three  or  more  witnesses,  direct  or  ap- 
point ;  and  in  default  of  such  direction  or  appointment,  and  as 
fisir  as  the  same  shall  not  extend,  then  I  will  and  direct  that  my 
said  share  or  portion  of  the  moiety  of  Lysons  Estate  and  the  said 
residue  of  my  money  in  the  funds  shall  be  equally  divided  be- 
tween and  among  the  said  children,  share  and  share  alike,  their 
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heirs  and  assigns,  and  if  but  one  such  child,  then  the  whole  to 
such  one  child,  his  or  her  heirs  and  assigns ;  the  funded  property 
to  be  an  interest  vested  in  and  paid  to  them  or  the  survivors  or 
survivor,  being  sons,  at  twenty-one,  and  being  daughters^  at 
twenty-one  or  marriage :  and  in  case  the  said  Maria  Taylor  shall 
die  without  issue  of  her  body  lawfully  begotten,  then  I  give,  de- 
vise and  bequeath,  after  the  decease  of  the  survivor  of  them,  th^ 
said  E.  G.  Taylor  and  Maria  Taylor,  my  said  portion  of  the 
moiety  of  the  Lysons  Estate  unto  and  among  all  and  iBvery  thq 
children  of  the  said  Anna  Susanna  Watson  Taylor  and  to  their 
heirs  and  assigns,  equally  to  be  divided  between  them, 
[*419]  share  and  share  ^alike ;  and  in  case  the  said  Maria  Tay- 
lor shall  die  without  issue  as  aforesaid,  I  then  giye  and 
bequeath  (after  the  death  of  the  said  E.  G.  Taylor  and  Maria 
Taylor)  the  said  residue  of  my  money  in  the  funds,  and  all  my 
said  plate,  books  and  portraits  of  my  father,  brother  and  unde, 
unto  the  said  John  Malcolm  and  his  assigns  for  his  life ;  and  after 
his  decease,  I  give  and  bequeath  the  same  to  his  eldest  son  forr 
ever.  But  in  case  the  said  John  Malcolm  shall  die  under  age  and 
without  issue,  I  then  give  and  bequeath  the  said  residue  of  my 
said  money  in  the  funds,  plate,  books  and  portraits  unto  the  sai4 
Mary  Ann  Martha  Malcolm  absolutely :  but  the  said  plate,  books 
and  portraits,  shall  after  her  decease  go  to  her  eldest  and  other 
sons  or  children  in  succession,  so  far  as  the  rules  of  law  and 
equity  will  permit,  by  way  or  in  nature  of  heirlooms ;  yet,  never- 
theless, so  that  the  same  shall  not  vest  absolutely  in  any  person 
or  persons,  until  he,  she  or  they  respectively  shall  attain  or  have 
attained  the  age  of  twenty-one  years,  or  dying  under  that  age, 
shall  leave  issue  of  his,  her  or  their  body  or  respective  bodies. 
And  all  the  rest,  residue  and  remainder  of  my  estate  and  elTectS) 
real,  personal  and  mixed,  I  give,  devise  and  bequeath  unto  the 
said  Elizabeth  Goodin  Taylor  and  Maria  Taylor,  their  heirs,  exe- 
cutors, administrators  and  assigns,  equally  to  be  divided  between 
them,  share  and  share  alike :  and  I  nominate,  constitute  and  ap- 
point the  said  E.  G.  Taylor  and  Maria  Taylor,  joint  executrixes 
of  this  my  last  will  and  testament." 
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The  testatrix  died  in  the  year  181f .    Maria  Taylor  survived 
JSUzabeth  Goodin  Taylor,  and  died  without  having  ever  beem 
married.    Mary  Ann  Martha  Malcolm  died  in  the  year  1828 
under  age,  and  xumxarried    The  present  bill  was  filed  by  John 
2f  alcolm,  who  had  come  of  age,  but  had  not  married, 
against  Anna  Susanna  ^Watson  Taylor,  and  her  hus-     [*420] 
band,  Mr.  Watson  Taylor,  as  representing  the  estates 
fi£  the  testatrix,  and  of  Elizabeth  Gkxxlin  Taylor  and  Martha 
Baylor,  and  against  all  other  parties  claiming  interests  under 
the  will. 

The  main  question  in  the  cause  was,  whether  in  the  events 
which  had  happened,  the  plaintiff  was  entitled  to  the  residue  of 
the  testatrix's  money  in  the  funds,  and  to  the  plate,  books  and 
portraits;  and  if  he  was,  whether  he  took  an  absolute  interest,  or 
a  life  estate  only,  in  these  two  several  deacriptions  o£  property, 
JPor  the  plaintiff  it  was  argued,  that  the  word  issue  was  \o  bo 
understood  in  a  restricted  sense,  as  meaning  children ;  or  that  it 
was  to  be  intended  as  issue  living  at  the  death  of  Maria  Taylor. 

l^e  defendant,  Mrs.  Watson  Taylor,  daimed  to  be  entitled  to 
tlie  property,  upon  the  ground,  that  by  the  dying  without  issuer 
the  testatrix  contemplated  a  general  Mlure  of  issue  of  Maria 
Taylor,  and  that  the  limitation  over  to  the  plaintiff  in  that  event 
ir  AS  too  remote.  The  same  questions  were  also  raised  in  a  cros^ 
auit  of  Taylor  v.  Afalcolm,  which  was  brought  on  for  hearing 
together  with  the  original  suit. 

The  case  was  very  fiiUy  argued  by  Mr.  Bickerateth,  Mr.  Miller 
and  Mr.  Hodgkin,  for  the  plaintiff;  and  by  Mr.  PemberUm^  Mr. 
S^pence^  Mr.  Preston^  Mr.  J.  B.  Parry ^  and  Mr.  W.  BfiaseUj  for  the 
^iffisrent  defendants. 


July  5ft. — ^Thb  Masteb  of  the  Bolls: — ^As  applied  to  tba 
real  estate,  the  expression  ^'  dying  without  issue"  is  to  be  con- 
strued  a  dying  without  having  had  issue,  because,  as  a  child  of 
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Maria  Taylor  would  take  a  vested  interest  upon  its 
[*421]    birth,  the  limitation  *over  can  have  no  other  object 
than  to  provide  for  the  fisdlnre  of  children. 

With  respect  to  the  fiindcd  property,  a  child  of  Maria  Taylor 
would  not  take  a  vested  interest  at  its  birth ;  nor  until,  being  a 
son,  it  attained  twenty-one,  or,  being  a  daughter,  it  attained 
twenty-one  or  married;  and  the  expression  "dying  without 
issue"  cannot,  as  to  this  property,  be  construed  a  dying  without 
having  had  issue,  because  although  Maria  Taylpr  had  a  child  bom, 
the  limitation  over  might  still  take  eflFect  by  the  death  of  such  child 
before  it  attained  twenty-one,  being  a  son,  or,  being  a  daughter, 
before  it  attained  twenty-one,  or  married.  Neither  can  the  ex- 
pression be  construed  a  dying  without  issue  living  at  the  death, 
because,  although  a  child  of  Maria  Taylor  were  living  at  her 
death*  the  limitation  over  might  yet  take  effect  by  the  death  of 
the  child  before  it  acquired  a  vested  interest  The  expression 
"  dying  without  issue,"  as  applied  to  the  funded  property,  must^ 
therefore,  either  mean  a  dying  without  such  issue  as  would  take 
by  force  of  the  prior  limitation,  or  a  general  failure  of  issue. 
It  is  a  reasonable  intendment,  that  a  subsequent  limitation  is 
meant  to  take  effect  upon  failure  of  the  prior  gift,  and  is  a  sub- 
stitution in  that  event.  This  is  the  plain  intention  of  the  testa- 
trix with  respect  to  the  real  estate ;  and  it  is  to  be  supposed, 
where  real  and  personal  estate  are  given  together,  that  the  tes- 
tatrix had  the  scone  intention  with  respect  to  the  ftmded  property 
and  the  real  estate.  The  objection  to  this  construction  is,  that 
if  a  son  married  and  died  imder  twenty-one,  leaving  a  child, 
such  child  would  take  nothing ;  and  I  agree  that  it  is  probable, 
that  if  the  possibility  of  such  an  event  had  occurred  to  the  tes- 
tatrix she  would  have  provided  for  it ;  and  the  inquiry  then  is, 

whether  the  testatrix  used  the  words  "dying  without 
[*422]    issue"  in  order*  to  provide  for  *that  event,  or  whether, 

that  event  not  being  in  her  contemplation,  she  could 
not  mean  to  provide  for  it. 

It  is  reasonable  to  infer,  that  if  she  had  contemplated  that 
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event,  she  woTild  have  provided  for  it  in  express  terms  by  vest- 
ing the  property  in  sons  on  their  marriage,  as  she  has  done  in 
the  case  of  daughters.  It  appears  to  me,  that  the  true  answer  to 
the  objection  is,  that  it  not  being  usual  for  sons  to  marry  under 
twenty-one,  the  testatrix  did  not  contemplate,  and  her  will  has 
not  provided  for  that  event ;  but  it  being  usual  for  daughters  to 
marry  under  twenty-one,  the  testatrix  therefore,  contemplated 
and  has  provided  for  that  event  Upon  the  whole,'  therefore,  as 
to.  the  funded  property,  I  am  of  opinion  that  I  shall  best  ad* 
vance  the  expressed  intention  of  the  testatrix,  by  holding  the 
limitation  over  to  mean,  not  a  general  fiulure  of  issue,  but  a 
£ulure  of  the  children  for  whom  the  prior  gift  was  intended. 

With  respect  to  the  plate,  books,  and  portraits,  it  is  manifestly 
a  gift  to  Maiia  Taylor  for  life,  with  a  remainder  over  on  her 
dying  without  issue ;  and  there  is  no  intermediate  gift.  lUnB  is 
either  too  remote  as  meaning  an  indefinite  fisdlure  of  issue,  or  is 
an  estate  tail  by  implication  in  Maria  Taylor;  and  in  either  case 
the  plate,  books,  &c.,  belong  to  Mrs.  Watson  Taylor. 


July  8th  and  19th. — ^The  cause  having  stood  over  to  a  subse- 
quent day,  in  order  to  be  further  discussed  upon  other  points,  a 
subordinate  question  "then  raised  and  argued  was,  whether  the 
stock  legacy  of  2,0002.,  which  had  lapsed  by  the  death  of  Mary 
Ann  Martha  Malcolm  under  age  and  unmarried,  passed  to  the 
plaintiff  under  the  residuary  bequest  of  the  testatrix's  money  in 
the  funds,  or  formed  part  of  the  general  residue  of  her  property, 
belonging  therefore  to  her  residuary  legatees. 

*His  Honor  said  that  in  his  opinion  the  stock  in  [*42S] 
question  was  given  to  Mary  Ann  Martha  Malcolm,  as  a 
charge  upon  the  residue  of  the  testatrix's  money  in  the  funds; 
and  that  being  the  case,  inasmuch  as  the  legacy  had  lapsed  by 
the  death  of  the  legatee  under  age  and  unmarried,  it  must  be 
held  to  pass  under  the  gift  of  that  residue  to  the  plaintiff. 
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By  the  deoree  it  was,  among  other  things,  dedared,  that  ao- 
eording  to  the  true  consfcraction  of  the  will  of  the  testatrix,  the 
plaintiff  John  Malcolm,  upon  the  death  of  Maria  Taylor,  became 
entitled  tor  his  life  to  all  the  residue  and  rismainder  of  the  testar 
trix's  money  in  the  funds  after  payment  of  the  legacies  and  an- 
pnildes  tibereby  bequeathed ;  and  that  such  legacies  and  annuitieB 
wex)e  exclusively  charged  on  the  money  in  the  funds  in  exonera- 
tion of  the  testatrix's  personal  estate;  and  that  the  plate,  books 
and  portraits  therein  mentioned,  became  and  were  the  absolute 
property  of  the  said  Maria  Taylor,  and  that  the  same  now  be- 
longed to  the^fendants,  her  l^al  personal  representatives ;  and 
that  by  the  death  of  Maiy  Ann  Martha  Malcolm  under  age  and 
without  having  been  married,  the  legacy  of  2,000i.,  bequeathed 
to  her  by  the  said  will,  lapsed  {or  the  benefit  of  the  legatee  of 
the  residue  of  the  said  testatrix's  money  in  the  funds,  &c. 


The  plaintiff  and  tiie  defendants  presented  cross  petitions  of 
appeal  against  his  Honor's  decree. 

Sir  E.  Sugden^  Mr.  Knight^  Mr.  JfiOer,  and  Mr.  Hodghin^  for 
the  plaintiff,  John  Malcolm. 

[^424]  ^he  main  question  is,  whetiier  in  the  event  that  haa 
happened  of  Maria  Taylor  dying  after  her  mother,  and 
without  having  had  children,  the  bequest  of  the  funded  property, 
and  of  the  plate,  books  and  portraits  to  John  Malcolm  is  effect- 
ual. With  reference  to  the  money  in  the  funds,  that  question  must 
depend  on  the  answer  to  luiother,  whether  the  words  introducing 
the  gift  over  are  such  as  to  render  the  ulterior  limitation  over 
too  remote.  The  testatrix  gives  her  West  India*  estate  and  the 
rModue  of  her  money  in  the  ftmda  to  the  children  of  Maria  Tay- 
lor, as  she  shall  appoint ;  children  and  they  alone  being  the  ob- 
jects of  her  bounty.  She  next  provides  for  the  case  of  there 
being  no  appointment,  upon  which,  as  to  the  land,  no  doubt  can 
arise ;  for  the  only  term  used  is  children,  and  under  the  language 
of  the  clause,  children,  had  they  come  into  esse^  would  have 
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taken  a  fee  simple  at  the  moment  of  their  birth.  With  respect 
to  the  stock,  the  provision  (though  for  the  purpose  of  eflfecting 
precisely  the  same  intention)  was  necessarily  different,  in  conse- 
quence of  the  different  nature  of  the  subject  matter.  The  direc- 
tion there  is,  that  the  property  shall  not  become  vested  in  the 
children,  unless,  if  sons,  they  attain  twenty-one,  or  if  daughters, 
they  attain  that  age  or  marry.  When  the  testatrix  directs,  that 
in  case  Maria  Taylor  shall  die  without  issue  of  her  body  lawfully 
begotten,  the  West  India  plantation  shall  go  among  the  children 
of  Mrs.  Watson  Taylor,  she  can  have  but  one  intelligible  mean- 
ing, viz.,  that  in  case  Maria  Taylor  dies  without  the  issue  provi- 
ded for  by  the  preceding  limitation,  in  other  words,  without  hav- 
ing had  children  (in  whom,  under  the  words  of  the  prior  devise, 
a  fee  simple  in  the  plantation  would  have  vested  at  their  birth), 
then,  and  then  only,  the  subsequent  and  alternative  limitat^pn  to 
the  family  of  Mrs.  Watson  Taylor  shall  have  effect.  The  testa- 
trix never  looked  beyond  the  first  line  of  devisees.  If 
that  line  did  not  come  into  *€sse^  she  nominated  an-  [*425] 
other  to  take  in  their  stead ;  but  £^  the  two  were  not  to 
take  successively,  she  has  used  no  expression  importing  devolu- 
tion or  descent  The  children  of  Maria  Taylor,  if  they  took  at 
all,  were  to  take  absolutely ;  if  their  interest  never  arose,  the 
property  was  to  go  over,  not  by  way  of  succession,  but  substitu- 
tion, to  other  parties.  To  the  clause  which  immediately  follows 
respecting  the  funded  property,  the  same  rule  of  interpretation 
must  necessarily  be  applied :  "  and  in  case  Maria  Taylor  shall 
die  without  issue  as  aforesaid,  I  then  give  and  bequeath,  after 
the  death  of  E.  G.  Taylor  and  Maria  Taylor  (taking  it  for  granted 
that  the  event  would  happen,  if  at  all,  upon  the  death  of  those 
two  ladies),  the  said  residue  of  my  money  in  the  funds,  &c.,  unto 
the  said  John  Malcolm."  Plainly  the  words  "  without  issue  as 
aforesaid"  can  only  refer  (as  in  the  case  of  the  real  estate)  to  such 
issue  as  would,  under  the  prior  or  aforesaid  limitations,  take  the 
money  in  the  funds,  and  the  death  spoken  of  must  be  a  death 
without  children  attaining  twenty-one,  if  sons,  or  attaining  twen- 
ty-one or  being  married,  if  daughters. 
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The  intention,  as  to  the  real  estate  and  the  stock,  must  hare 
been  exactly  the  same.  The  two  were  to  go  together  to  the 
same  class  of  persons ;  and  accordingly  the  effect  though  not 
the  language  of  the  gift  over,  is  identical  in  the  two  cases ;  for 
after  a  limitation,  which  would  vest  the  plantation  and  the  money 
in  the  fiinds  in  all  the  children  absolutely,  the  former  at  their 
birth,  and  the  latter  at  their  majority  or  marriage,  the  property 
in  both  is  given  over,  in  case  Maria  Taylor  shall  die  without 
issue  capable  of  taking  those  respective  descriptions  of  property. 
Such  as  applied  to  the  money  in  the  funds,  is  the  natural  and 
only  rational  construction  of  the  words  "issue  as  aforesaid,"  that 

is,  issue  before  designated  as  the  objects  to  take  an  abso- 
[*426]    lute  and  vested  *interest  in  the  subject  matter  of  .the  be* 

quest.  The  words  "  as  aforesaid"  are  in  this  view  most 
significant ;  for,  literally  construed,  they  impose  an  express  re- 
striction on  the  generality  of  the  death  without  issue,  on  which 
the  ulterior  limitation  depends,  of  necessity  confining  it  to  the 
failure  of  that  class  of  issue  to  whom,  in  the  prior  clause,  the 
money  in  the  funds  had  been  bequeathed.  In  the  devise  over 
of  the  real  estate  those  words  are  wanting,  because,  the  first  de- 
vise being  to  children  in  fee,  they  are  unnecessary ;  whereas,  in 
the  bequest  of  the  money  in  the  funds,  which  was  only  to  vest 
in  children  on  a  specified  event,  they  were  indispensable,  and 
were  purposely  introduced  in  order  to  keep  the  two  species  of 
property  together  and  in  the  same  course  of  devolution. 

Even  if  the  words  "  as  aforesaid"  had  been  omitted,  the  death 
of  Maria  Taylor  without  issue  must,  consistently  with  the  au- 
thorities, have  been  construed  a  death  without  such  issue.  By 
reading  the  words  literally,  all  the  subsequent  limitations  would 
be  destroyed :  a  whole  class  of  legatees  for  whom  the  testatrix 
meant  to  provide  would  be  disappointed ;  while  another  class, 
for  whom  certainly  she  had  no  such  intention,  namely,  children 
who  died  under  twenty-one  and  unmarried,  would  be  let  in. 
The  expression  "  death  without  issue,"  occurring  as  it  does  here, 
would,  as  applied  to  real  estate,  unque^stionably  import  a  failure 
of  children,  and  not  of  issue  gcnerall  v ;  nor  can  any  case  be  pro- 
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daced  in  which,  after  a  gift  which  wotdd  cany  a  fee  simple  to 
children,  the  devis^  has  been  afterwards  cut  down  to  an  estate 
tail  "upon  the  effect  of  the  word  "  issue."  In  Doe  v.  Perryn^{a) 
which  was  afterwards  confirmed  in  Bex  v.  Marquis  of 
*S(afford,{b)  the  words  "  in  defeult  of  such  issue,"  follow-  [*427] 
ing  a  devise  to  children  and  their  heirs,  were  held  to  be 
equivalent  to  "in  defeult  of  such  children ;"  and  the  same  prin- 
ciple had  been  previously  recognized  in  Ginger  v.  WhiteXc)  and 
in  Ooodright  v.  I>unham,{d)  The  rule  is  equally  applicable  to 
limitations  of  personal  as  of  real  estate,  where  the  intention 
manifestly  requires,  and  the  words,  as  here,  are  without  violence 
susceptible  of  such  a  construction.  Doe  v.  Lyde^{e)  Blackbom  v. 
Edgley^{g)  Maddox  v.  Staines,{h)  Sheffield  v.  Lord  Orrery^{{)  Wil- 
hinson  v.  SouOi^Qc)  SdUceld  v.  Vemon^iJ)  a  case  on  all  fours  with 
the  present ;  Vandergucht  v.  BIakej(m)  Hockley  v.  Mawhey^{7^  Bdl 
V.  Phyn^{o)  Morse  v.  Lord  Ormonde^(p)  Murray  v.  AdderJ)TOoh,{g) 

Exactly  the  same  reasoning  applies  to  the  bequest  of  the  books, 
plate  and  portraits.  His  Honor,  indeed,  considered  that  as  to 
them  the  gift  over  to  the  plaintiff  was  void  for  remoteness.  In 
deciding  upon  the  bequest  of  the  funded  property,  he  confined 
the  default  of  issue  of  Maria  Taylor,  as  if  it  had  been  in  default 
of  sv/ih  issue,  on  the  ground  that  that  property  in  the  preceding 
part  of  the  will  was  given  expressly  to  the  children  in  certain 
events ;  but  that  as  the  will  contained  no  direct  gift  ol  the  plate, 
books^  &c.,  it  supplied  nothing  upon  which  as  to  them  the  defeult 
of  issue  could  be  referred  for  the  purpose  of  being 
restricted.  This  *argument  admits  of  an  easy  answer,  [*428] 
There  is  but  one  set  of  words  introducing  the  gift  over, 
both  of  the  funded  property  and  of  the  plate  and  books,  and 

(a)  3  T.  R.  484.  (A)  7  T.  R.  555. 

(6)  *l  East,  521.  (0  1  Eden,  64. 

(c)  Wfllee^  348.  (to)  2  Vea.  jun.  534. 

{d)  Dougl  264.  (n)  1  Yes.  143 ;  3  Bro.  C.  0.  82. 

(c)  1  T.  R.  593.  (o)  7  Ves.  453. 

(g)  1  P  Wm&  600.  (p)  5  Madd.  99;  1  Rues.  382. 

(h)  2  P.  WiD&  421.  (q)  4  Rubs.  407. 

(i)  3  Atic  282. 
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equally  referable  to  both.  How,  then,  is  it  possible  to  deny  to= 
the  same  words  the  same  constniction  with  r^erenee  to  one  and 
the  same  subject  matter ;  for  though  the  descriptions  of  properly 
are  two,  they  form  the  subject  of  but  one  gift?  The  distinction 
first  introduced  in  Forth  v.  Chapman^{d)  that  the  words  "  leaving 
issue"  shall,  in  a  will,  have  a  different  operation,  according  as 
they  apply  to  real  or  personal  estate,  is  the  exception,  not  the 
rule ;  and,  b&ides,  it  can  have  no  application  to  a  case  where  all 
the  property  disposed  of  is  strictly  of  the  same  nature.  The  be- 
qftiest  of  the  funded  property  enables  us  to  put  a  restricted  con- 
struction on  the  expression  "without  issue  as  aforesaid''  in  the 
first  part  of  the  gift,  and  justifies,  or  rather  requires,  a  similar 
construction  in  the  latter  part  of  it,  the  words  referring  to  the 
twt>  being  identical,  and  the  intention  being  obviously  the  same 
in  both.  In  all  these  cases  the  inquiry  is  not  what  is  the  subject| 
but  what  is  the  intent ;  and  the  intent  may  be  as  effectually  indi- 
cated by  the  gift  of  a  single  book  as  of  a  library.  His  Honor 
supposed  that  there  was  no  intermediate  bequest  of  the  plate  and 
books  to  the  children ;  but  this  was  a  mistake,  for  the  testatrix 
bequeaths  them  expressly  to  such  of  the  children  of  Maria  Taylor 
•  as  she  shall  appoint  The  children  were  to  take  them  through 
the  medium  of  their  mother's  appointment ;  and  a  gift  of  prop- 
erty to  a  person,  as  another  shall  appoint,  contains  by  implica- 
tion a  gift  to  the  object  of  the  power ;  Brovm  v.  Higgs.Q))  Be- 
sides, the  very  circumstance  that  the  issue  were  to  take  as  the 

tenant  for  life  should  appoint,  furnishes  a  ground,  such 
[*429]     as  was  held  sufficient  in  Target  v.  *Oauntj(c)  and  Doe  v. 

Wdberj{d)  for  restricting  the  generality  of  the  expression 
to  such  issue  only  as  could  have  been  objects  of  the  appointment. 
It  may  be  said  that  two  of  the  subjects,  the  plantation  and  the 
funded  property,  are  given  in  express  terms ;  and  that  the  omis- 
sion of  the  plate  and  books  indicates  a  different  intention  as  to 
them;  and  the  argument  might  be  plausible,  were  it  not  mani- 
fest from  th^  whole  frame  of  the  will,  that  the  intention  must 


(o)  1  p.  Wins.  663.  (c)  1  P.  Wma.  432 

lb)  4  Ves,  1QS.    5  Ves.  496.  (d)  1B.&  Aid.  713. 
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kore  been  tine  aaroe  as  to  all  the  three  spedes  of  ffropertyy  and 
that  it  is  merelj  from  an  aoeideutal  slip  that  the  mention  of  the 
plate  and  books  is  not  repeated  with  the  others. 

Assuming  that  the  limitation  over  is  valid  both  as  to  the 
funded  property  and  the  plate,  tlie  plaintiff  must  be  held  to  have 
taken  an  absolute  interest  in  both.  His  Honor  thought  that  as 
children  of  Maria  Taylor  were  not  to  take  vested  interests  unless 
they  attained  twenty -one  or  married,  the  testatrix  in  the  limita- 
tions to  John  Malcolm  and  his  family  contemplated  a  similar 
arrangement;  and  therefore,  notwithstanding  4;he  remarkable 
diversity  in  its  language,  he  read  the  latter  limitation  as  if  it 
referred  to  the  same  conditions.  It  is  manifest,  however,  that  the 
gift  over,  in  case  John  Malcolm  die  under  age  and  without  issue, 
can  never  take  effect.  John  Malcolm  is  now  of  age,  so  that  one  of 
the  two  events  which  together  constituted  the  condition  on  which 
the  property  was  limited  over  is  no  longer  possible.  Certainly 
the  word  "  or"  has  in  many  instances  been  read  "  and"  where 
the  context  seemed  to  require  it,  and  in  order  to  prevent  an  estate 
once  vested  from  being  defeated  by  a  mere  verbal  inaccuracy ; 
Fairfield  v.  Morgan,{a)  But  here,  to  support  his  Honor's 
construction,  the  word  *"  and"  must  be  read  "  or,"  and  [*430] 
that  for  the  purpose  of  defeating  an  estate ;  a  proceed- 
ing which  is  neither  warranted  by  authority  nor  required  by  the 
sense :  indeed  it  is  in  direct  opposition  to  the  decision  in  Doe  v. 
Cooke^iJ))  where  a  bequest  over,  in  case  the  prior  legatee  should 
die  an  infant  unmarried  and  without  issue,  was  held  to  depend 
upon  one  condition,  attended  with  two  qualifications,  and  to  be 
incapable  of  taking  efifect,  because,  though  the  legatee  died  child- 
less, he  had  attained  twenty-one  and  married.  That  case,  more- 
over, is  a  strong  authority  to  show,  that  although  where  an  ex- 
press estate  for  life  only  is  given  to  the  first  taker,  with  a  con- 
tingent remainder  over  which  fails,  the  absolute  interest  in  the 
legacy  will  vest  as  undisposed  of  in  the  testator's  personal  repre- 
sentatives, yet  if  the  subject  matter  of  the  gift  has  once  been  dis- 
tinctly severed  from  the  general  mass  of  the  property,  and  the 

(a)  2  60s.  ft  PuL  N.  B.  38.  (h)  1  East,  269. 
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testator's  intention  appears  to  haye  been  to  dispose  of  the  entire 
subject  away  from  his  executors,  the  whole  will  be  hdd  to  have 
vested  absolutely  in  the  first  taker.  Even  if  his  Honor's  con* 
stniction  were  admitted,  however,  the  ulterior  gift  to  Mary  Ann 
Martha  Malcolm  would  remain  unaffected;  it  would  then  be 
limited  to  arise  on  either  of  two  events;  one  of  them,  the  death 
of  John  Malcolm  under  age,  which  is  within  the  allowed  period, 
but  cannot  now  happen ;  the  other  which  is  too  remote,  being  a 
general  fidlure  of  his  issue,  and  of  course,  causing  the  gift  over 
which  depends  on  it  to  be  void.  The  limitation,  therefore,  is,  in 
substance,  to  John  Malcolm  for  life,  with  remainder  to  his  eldest 
son  forever,  and  if  he  die  without  issue,  then  over.  Now  these 
words  would  in  a  will  of  real  estate  undoubtedly  vest  an  estate 
tail  by  implication  in  John  Malcolm :  Robinson  v.  Iiobinson,{a) 

Hay  V.  Lord  Ooventri/.{b)  Nor  will  the  limitation 
[*431]     *to  his  eldest  son  make  the  slightest  diflference  in  this 

respect;  Mellish  v.  Mellish;{c)  and  it  is  a  settled  rule 
that  wherever  the  words  would  create  an  estate  tail  in  real  estate, 
(whether  expressly  or  by  implication  is  wholly  immaterial),  they 
shall  pass  an  absolute  interest  in  personal  estate ;  Chandless  v. 
Price^{d)  Wilkinson  v.  Souih^{e)  BrouncJcer  v.  Bajo(.{g) 

The  sum  of  2,0001  directed  to  be  paid  out  of  money  in  the 
Amds  was  clearly  a  specific  legacy,  which  would  have  failed  en- 
tirely had  no  funded  property  been  found  at  the  testatrix's  death 
to  answer  it.  It  formed  a  charge  upon  that  specific  fund,  which, 
subject  to  the  burden,  was  bequeathed  to  a  different  legatee; 
and  the  rule  both  in  real  and  personal  property  is  the  same,  that 
wherever  a  charge  imposed  upon  a  particular  estate  by  any  acci- 
dent feils  of  effect,  it  sinks  into  the  estate  charged  with  it,  for  the 
benefit  of  the  person  to  whom  that  estate  is  given ;  Wright  v. 
ItoiL\{h)  Kennell  v.  Ahbott^{i)  Baker  v.  IIaU^{k)  Hose  v.  Rose,{t) 

(a)  1  Burr.  38.  (g)  1  Mer.  2^1. 

{h)  3  T.  R.  83.  (h)  1  Bro.  0.  0.  61. 

(c)  2B,k  GreBS.  520.  (i)  4  VecL  802. 

(d)  3  Vea.  99.  (*)  12  Ves.  49'7. 

(e)  1  T.  R.  655.  *       (0  17  Vea.  347. 
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Mr.  i^jw,  Mr.  Spencer  Mr.  Preston,  Mr.  J.  R  Parry^  and  Mr. 
W*  Bussellj  for  the  different  defendants* 

If  Marut  Taylor  took,  as  vtq  contend,  an  absolute  interest  in 
the  funded  property  in  the  first  instance,  the  gift  over  to  John 
Malcolm  and  his  family,  being  limited  after  an  absolute  interest, 
cannot  take  effect  Upon  this  point,  the  whole  of  the  argument 
on  the  other  side,  as  well  as  the  authorities  adduced  to  prove  that 
John  Malcolm,  under  the  limitation  in  his  &vor,  took  the 
*money  in  the  funds  absolutely,  may  be  retorted  with  at  [*432] 
least  equal  force,  and  used  in  behalf  of  the  defendants 
claiming  as  the  representatives  of  Maria  Taylor.  There  is  no 
gubstantial  difference  between  the  two  sets  of  limitations.  The 
gift  to  John  Malcolm  is  of  a  life  estate  expressly,  and  the  gift  over 
is  not  in  case  of  his  death  without  issue,  but  in  case  of  his  death 
under  age  and  without  issue.  K,  therefore,  he  would  by  virtue 
of  the  limitation  over  have  taken  a  quasi  estate  tail  in  the  funded 
property,  afyriiori^  Maria  Taylor  must  have  taken  a  similar  es* 
tate  imder  the  prior  limitation,  and  the  plaintiff's  interest  would, 
of  course,  be  defeated  altogether. 

The  cases  of  Robinson  v.  Bobinson^(a)  Ckandless  v.  Price,{b) 
and  Brouncker  v,  Bagot,{c)  already  cited,  establish  two  proposi- 
tions; first,  that  wherever  the  words  are  such  that  if  the  subject 
of  the  gift  were  real  property  an  estate  tail  would  be  created, 
they  shall  carry  an  absolute  interest  in  personalty ;  secondly,  that 
for  the  purpose  of  letting  in  and  effectuating  an  apparent  general 
intent,  the  particular  intention  is  to  be  disregarded. 

Now,  upon  the  first  proposition,  it  is  impossible  to  deny  that 
the  gift  over  to  John  Malcolm  amounts  in  substance  to  a  limita- 
tion after  a  dying  without  issue  generally  of  Maria  Taylor.  That 
was  the  construction  which  his  Honor  put  upon  the  clause  with 
reference  to  the  plate  and  books :  but  he  drew,  it  was  said,  a  dis- 
tinction between  the  plate  and  books,  and  the  money  in  the  ftinds, 

(a)  1  Burr.  88.  (b)  8  Ves.  99.  (c)  1  Ker.  2*71. 
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on  the  ground  that  the  latter  iras,  by  the  prior  lumtation,  ex- 
pressly vested  in  the  children ;  and  it  was  urged  that 
[*488]  this  distinction  was  unfounded  *because  Brown  v. 
Eigffs^{a)  had  determined  that  a  gift  to  childxvn  as  liieir 
mother  should  appoint,  of  itself  created  an  interest  in  the  children ; 
md^  &rther,  that  the  intent  as  to  the  two  descriptions  of  property 
must  have  been  the  same.  Brown  v.  Higgs^  however,  only  shows 
tiiat  the  limits  separating  trust  (implying  property)  finom  power, 
are  in  some  oases  hardly  to  be  distinguished.  Here  there  is  no 
gift  at  all  of  the  plate  and  books  to  children,  except  by  virtue  of 
the  power;  and  the  gift  over  is  in  defeult  of  appointment,  a  cir- 
oumstance  firom  which  it  must  be  inferred,  that  the  testatrix  did 
not  intend  the  children  to  take,  unless  by  the  express  provisioii 
of  their  mother.  His  Honor,  therefore,  was  right  in  his  opinion 
that  the  limitation  over  was  upon  a  general  £ulure  of  issue,  and 
consequently  void;  and  that  being  so,  the  argument  that  the  in- 
tention must  have  been  the  same  as  to  both  descriptions  of  prop* 
«rty,  applies  powerfully  in  our  favor. 

It  is  admitted  that  here  is  a  gift  to  Maria  Taylor  for  lile,  wil^ 
a  remainder  over  on  her  dying  without  issue;  and  that  if  those 
words  were  to  receive  their  ordinary  legal  oonstroction^.they 
would  create  in  Maria  Taylor  a  tenancy  in  tail  of  real  estate* 
Now,  unless  a  wiil  affords  dear  indications  that  the  testator  has 
used  technical  expressions  in  another  than  their  tedinical  mean- 
ing, that  meaning  must  prevail ;  nor  will  the  court  be  induced 
by  slight  circumstances  or  verbal  refinements  to  depart  from  its 
general  rule :  Lqpine  v.  Ferard,{b)  Cmnpbell  v.  Hardmg,{c)  It  is 
said,  that  enough  appears  upon  the  face  of  the  wiU  to  show  thai 
the  testatrix  did  not  use  the  words  "death  without  issue,"  in  their 
technical  sense.  Besides,  the  technical,  whidi  may  be 
[^434]  said  *to  be  its  ordinary  legal  sense,  the  expression  is,  in 
law,  capable  of  only  two  other  significations ;  it  may 
mean  a  fiedlure  of  issue  living  at  the  death  of  the  previous  takop, 
or  it  may  mean  a  dying  without  having  had  issue.    Neither  of 

(o)  4  Vea  708 ;  5  Ves.  495.  (c)  P.  390.  supra, 

{b)  P.  378,  supra. 
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tliese  BigB^batiaiis,  howevex,  is  the  one  which  the  i^intiff  now 
«eek8  to  attach  to  it ;  and  both,  indeed,  are  excluded  as  well  by 
the  language  which  the  testatrix  has  used,  and  which  gives  a 
vested  int^^st  to  children  only  in  particular  events,  as  by  the  in* 
feienoe  arising  from  the  fact,  that  either  would  involve  the  ab* 
surdity  of  supposing  that  she  intended  to  make  the  limitatioa 
<>ver  depend  upon  a  circumstance  which  might  be  utterly  imma- 
terial, the  coming  into  existence  of  individuals  who  themselves 
would  take  no  estate.  The  fiiilure  of  issue  here  referred  to  must, 
thereforei  accordii^  to  its  ordinary  and  legal  import,  be  a  general 
fiulure ;  and  this  construction,  while  it  gives  literal  effect  to  every 
word  contained  in  the  instrument,  has  this  further  advantage,  that 
it  could  in  no  possible  event  defeat  the  probable  wishes  of  the 
testatrix.  Even  if  a  son  of  Maria  Taylor  had  come  into  eMe,  and 
bad  died  imder  age,  leaving  issue,  such  issue  would  still  have 
taken  benefits  through  the  medium  of  their  parents'  mother ;  aad 
it  was  plainly  the  object  of  the  testatrix  to  provide  for  all  the 
issue  of  that  lady  before  John  Malcolm  or  his  family  should  be 
let  in.  The  mode  in  which  the  plaintiff  would  construe  the  death 
of  Maria  Taylor  without  issue,  is  equally  novel  and  extraordinary. 
He  proposes  to  read  the  clause  as  if  it  had  stood  ^'  without  such 
issue,"  or,  reddendo  singula  singulis^  "  without  the  several  classes 
of  issue  who  were  to  take  under  the  prioi  limitations."  There  is 
no  authority  for  this  extraordinary  construction,  or  rather  inter- 
polation; and  the  cases  cited  in  isupportof  it  will  be  found, 
when  examined,  to  have  not  the  least  bearing  upon 
*the  point.  In  Doe  v.  Perri/n^{a)  the  words  were,  "  with-  [*4853 
out  such  issue,"  and  there  could  be  no  doubt,  not  only 
from  the  use  of  the  word  ntdi,  but  from  the  context,  that  the  ex* 
preasion  was  there  equivalent  to  '^children."  The  same  obser- 
vation api^ies  to  Rex  v.  Marquis  of  Stafford.{b)  In  Doe  v.  Lyde^{c) 
Wilkinsony.  SovBth^d)  MkASalbehlv.  Vemon^(e)  the  court  considered 
itself  justified  by  circumstances  and  expressions  appearing  on  the 
fiM)e  of  the  will  itself  in  restricting  the  fisulure  of  issue  spoken  o^ 

(o)  3  T.  11.484.  (iQIT.R.555. 

{b)  7  East,  52L  («)  I  Edea,  64. 

^)  1 T.  B.  saa. 
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to  failure  of  cliildren  living  at  the  death  of  the  first  takef ;  in 
other  words,  such  issue  as  would  take  in  that  event :  bat  those 
cases  aflford  no  assistance  to  the  plaintiif 's  argument;  for,  accord- 
ing to  thtem,  if  a  child  of  Maria  Taylor  had  attained  twenty-one, 
and  afterwards  died  in  her  lifetime,  he  must  have  been  excluded 
as  not  answering  the  description  of  issue  living  at  her  death. 
Jesson  V.  Wrigh(j{a)  in  the  House  of  Lords,  a  case  where  the  at- 
tempt was  unsuccessfully  made  to  cut  down  the  technical  mean- 
ing  of  the  word  issue,  exhibits  very  strikingly  the  reluctance  with 
which  the  court  is  induced  to  deviate  firom  the  general  rule. 

Eeliance  is  also  placed  on  the  words  **  as  aforesaid,"  which  are 
said  to  be  descriptive  of  the  class  of  issue  who  were  designated 
as  the  objects  of  bounty  in  the  preceding  limitations  of  the  money 
in  the  funds.  That  is,  however,  a  strained  and  unnatural  con- 
struction ;  and  it  refers  the  death  ^^  without  issue  as  aforesaid" 
not  to  the  last  antecedent,  which  is  a  death  without  lawful  issue 
,  generally,  mentioned  in  the  previous  member  of  the  clause  in 
connection  with  the  devise  of  the  West  India  estate — 
the  only  death  without  issue  which  is  *anywhero  [*486] 
specified  in  tenns — ^but  to  the  fiulure  of  such  issue  as 
would,  under  the  different  contingencies  expressed,  take  a  vested 
interest  in  the  funds.  Bead  in  this  way,  the  words  ^^as  afore- 
said" impose  a  very  singular  qualification  on  the  event  upon 
which  the  limitation  over  is  to  take  effect ;  being  considered  as 
a  compendious  expression,  which,  when  expanded,  is  equivalent 
to  "  such  issue  as,  if  sons,  shall  attain  twenty-one,  or  if  daughters, 
shall  attain  twenty-one  or  marry."  Such  a  mode  of  interpreta- 
tion does  extreme  violence  to  the  language  of  the  instrument, 
and  has  not  even  the  merit  of  accomplishing  what  was  plainly 
the  leading  purpose  of  the  will — ^the  providing  for  the  issue  of 
Maria  Taylor  at  all  events.  The  meaning  of  the  testatrix  un- 
questionably was,  that  nothing  should  go  to  John  Malcolm  and 
his  family  until  the  issue  of  Maria  Taylor  had  foiled ;  and  yet  if 
that  lady  had  died  leaving  a  son,  who  afterwards  died  under  age 

(•)  2  Blitfb,  L 
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leaving  iasoa,  tbat  issue  would,  upon  the  plaintiff 's  construction,  be 
<tf  necessity  excluded,  although  the  words,  no  less  than  the  in- 
tent, are  clearly  otherwise. 

It  is  not,  however,  necessary  to  contend  that  Maria  Taylor 
took  a  ^asi  estate  tail  in  the  funded  property ;  although  ac- 
cording Xo  Love  V.  ^Vind}lam,{a)  Lepine  v.  Ferardj{b)  and  the 
general  current  of  authorities  already  cited,  it  certainly  would 
seem  that  the  effect  of  the  remainder  limited  upon  her  death 
without  issue,  was  to  enlarge  by  implication  the  life  estate  pre- 
viously bequeathed  to  her  in  express  terms.  It  is  enough  to 
show  that  the  ulterior  limitation  to  John  Malcolm  is  void  for  re- 
moteness. His  Honor  has  determined  it  to  be  so,  as  £ir  as  the 
plate,  books  and  pictures  are  concerned,  on  the  ground 
that  they  were  limited  to  him  after  a  general  *faUure  [*4S7] 
of  issue ;  and  except  upon  the  distinction  founded  upon 
Brown  V.  Higgs,  which  has  already  been  shown  to  be  inapplica- 
ble, it  is  impossible  to  suggest  a  reason  why  the  same  principles 
should  not  equally  extend  to  the  bequest  of  the  money  in  the 
funds :  Andree  v.  Ward.(c) 

Assuming,  for  the  sake  bf  argument,  that  the  limitation  to 
John  Malcolm  is  valid,  it  is  clear  that  he  acquired  no  more  than 
a  life  interest  under  it.  The  question  must  here  be  upon  the 
effect  of  the  subsequent  bequest  to  his  eldest  son  forever ;  for 
the  ulterior  gift  to  the  sister  not  being  limited  on  an  indefinite 
failure  of  issue,  but  on  an  event  which  has  failed,  viz.,  the  death 
of  John  Malcolm  under  twenty-one,  the  condition  upon  which 
alone  her  estate  was  to  depend  can  never  now  arise.  Where 
then  is  the  authority  for  holding  that  the  words  "  eldest  son  for- 
ever" can  be  construed  to  mean  all  the  issue  male?  Even  in 
real  estate  such  a  construction  has  never  been  supported,  unless 
where  it  was  a  necessary  inference  from  the  context,  that  the  tes- 
tator contemplated  the  further  object  of  disposing  of  his  property 

(«)  1  Ley.  290. 

(P)  P.  378,  Mfpra;  and  see  Parr  t.  Swindka^  4  Bubs.  283. 

le)  1  Ruaa.  260. 
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to  the  whole  line  of  isstie  in  fitLOoeasion.  In  oaam  o£  that  natoie 
the  oourt,  following  Sonday^s  Cas€{a)  and  ByfijMCs  Cbma,(i)  haa 
sometimes  decided  that  the  word  "  son"  may  be  oonaidefed  aa 
nomen  coUeciivum^  synonymous  with  issue  male,  a  word  erf  limi- 
tation creating  an  estate  tail ;  Sobinson  v.  Robtns<m.{c)  That 
case,  however,  went  a  great  way,  and  the  judges  have  been  dis- 
posed to  narrow,  rather  than  to  extend  the  principle,  and  to  tdy 

on  the  effect  of  a  subsequent  limitation  in  de&tdt  <^ 
[*438]     "such  issue ;"  King  v.  BurcheU,{d)  Frank  r.  *Siovin,{e) 

Stanley  v.  Lennard,{g)  Doe  v.  Webber,{h)  Doe  v.  Haiky^ii) 
the  last  of  which  is  an  express  decision,  that  under  a  devise  to 
A.  for  life,  with  remaifeder  to  his  eldest  son  (then  tmbom)  and 
the  heirs  of  such  son,  A.  took  no  more  than  a  life  interest. 

The  2,000Z.,  legacy,  having  lapsed  by  the  death  of  Mary  Ann 
Martha  Malcolm  under  age  and  unmarried,  must  sink  into  the 
general  residue.  That  sum  was  completely  severed  from  the 
general  mass  of  the  funded  property,  and  the  legatees  of  that 
property  do  not  take  it  subject  to  a  charge  in  Mary  Ann  Mal- 
colm's favor,  but  before  it  comes  to  them  at  all,  it  must  first  an- 
swer the  legacies  previously  given,  o/  which  the  sum  in  question 
was  one.  The  money  in  the  funds  and  the  2,000/.  are  equally 
specific  bequests ;  Sleecli  v.  Tliorington,{k)  A  different  coiistruc- 
tion  would  give  to  the  legatees  of  the  funded  property  a  larger 
share  of  that  property  than  the  testatrix  ever  intended  they 
should  have.  This  is  no  more,  therefore,  than  the  case  of  a  par- 
ticular and  a  general  residue,  the  latter  of  which,  according  to 
the  settled  rule,  includes  and  carries  everything  which  in  the 
result  is  not  effectually  disposed  of.  Page  v.  Leapingtoelly{lj 
Greeny,  Scotty{m)  Tregonicell y.  Sydenham^{n) 

(a)  9  Rep.  127.  (t)  8  T.  R.  5. 

(5)  Cit.  1  Vent.  231.  (*)  2  Vea.  aen.  560. 

(c)  1  Burr.  36.  \t)  18  Ves.  463. 

(d)  Amb.  379  J  1  Eden.  424,  (m)  1  Ves,  jun.  282. 

(e)  3  Eaflt,  548.  (n)  3  Bow,  194 ;  see  also   Gnen  T. 
(9)  1  Ed.  87.  Jkdbon,  p.  288,  MtpfO, 

(A)  1  B.  ft  Aid.  713. 
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1832:  ifercA  lOrt, — ^The  Lord  Chancellob  :— Four  quas- 
tioxvs  aie  raised  upon  this  will ;  first,  whether  the  residue  of  the 
•mouej  in  funds  (said  to  amount  to  70,000/.)  is  given  to 
Maria  Taylor  *absolutel  j,  or  only  for  her  life ;  in  other  [*439] 
words,  whether  or  not  the  gift  over  of  that  residue  to 
John  Maleolm  is  good :  secondly,  whether  the  plate,  books  and 
portraits  are  given  absolutely  to  Maria  Taylor,  or  only  for  her 
life,  and  then  over  to  John  Malcolm :  thiidly,  whether  John 
Malcolm,  if  he  takes  either  or  both  stock  and  plate,  takes  them 
absolutely,  or  only  for  his  life:  and  fourthly,  whether  the 
lapsed  legacy  of  2,000/.  given  to  Mary  Ann  Martha  Malcolm  be^ 
losngs  to  the  residue  of  the  stock,  or  to  tbe  general  personal  estate. 

Of  these  questions  the  most  important,  in  my  view,  is  the 
first ;  but  the  others,  and  especially  the  third,  are  also  of  con- 
siderable moment,  with  reference  both  to  the  amount  of  the  in- 
terests involved,  and  the  nicety  of  the  arguments  applied  to  it, 
the  point  being  one  by  no  means  free  from  difficulty. 

With  a  view  to  the  first  three  questions,  but  especially  the 
first,  it  is  necessary  to  examine  the  schemes  and  structure  of  the 
will,  from  the  first  mention  of  the  residuary  fund  under  consider- 
ation. [The  Lord  Chancellor  read  from  the  will  the  clauses 
of  gift  to  Maria  Taylor  and  her  children,  and  proceeded:] 
Here  it  is  observable,  that,  the  plantation,  ftinded  property  and 
plate,  are  all  blended  together  during  the  earlier  part  of  the  pro- 
visions ;  they  are  all  then  included  in  the  gift  to  the  first  takers, 
Elizabeth  and  Maria ;  all  three  in  the  gift  to  the  survivors ;  all 
three  in  the  gift  to  Maria  Taylor's  sole  and  separate  use  (the 
clause  making  her  receipt  a  discharge  being  for  produce,  profits, 
interest,  or  dividends,  words  applying  to  all  the  descriptions  of 
property) ;  all  three  in  the  power  of  appointing  to  her  children : 
and  it  is  only  when  we  come  to  the  fifth  provision  that 
the  plate  is  dropped,  *and  in  default  of  her  appoint-  [*440] 
ment,  the  plantation  and  stock,  without  the  plate,  are 
dealt  with.  Both  are  given  to  Maria  Taylor*s  children,  share 
and  share  alike,  their  heirs  and  assigns;  and  if  but  one,  the 
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whole  to  that  one,  his  heirs  and  assigns.  Then  comes  a  p|o- 
vision  which  does  not  extend  to  the  plantation.  This  provision, 
confined  as  it  is  to  the  stock,  is  of  much  importance ;  for  it  post- 
pones the  vesting  of  an  interest  in  it  to  the  age  of  twenty-one  in 
the  case  of  sons,  and  twenty-one  or  marriage  in  the  case  of 
daughters ;  whereas  the  interest  in  the  plantation  is  allowed  to 
vest  in  the  children,  both  sons  and  daughters,  at  their  births. 
The  words  are  quite  clear  and  express.  In  these  circumstances 
no  question  is  made  upon  the  devise  of  the  plantation.  His 
Honor  held,  that  it  was  given  to  Maria  Taylor  for  life,  with  a 
power  of  appointing  to  her  children,  and  in  default  of  appoint- 
ment, to  her  children,  share  and  share  alike,  in  fee ;  and  if  she 
have  no  children,  then  to  Mrs.  Watson  Taylor's  children ;  and  it 
is  clear,  that  if  Maria  Taylor  had  children,  their  interest  vested 
at  their  birth.  That  the  legacy  of  the  stock  did  not  vest,  but 
was  contingent,  is  equally  clear. 

We  come  now  to  the  gift  over  of  the  stock,  and  everything 
turns  upon  the  reference  made  in  that  gift:  "And  in  case 
Maria  Taylor  shall  die  without  issue  as  aforesaid,  I  then  give 
and  bequeath,  after  the  death  of  the  said  E.  G.  Taylpr  and 
Maria  Taylor,  the  said  residue  of  my  money  in  the  funds,  and 
all  my  said  plate,  books  and  portraits,  &o.,  unto  the  said  John 
Malcolm,  and  his  assigns,  for  his  life ;  and  after  his  decease,  I 
give  and  bequeath  the  same  to  his  eldest  son  forever." 

Suppose  the  clause  had  stood  "  without  issue"  alone,  and  the 
words  "  as  aforesaid"  had  not  been  added,  it  might  have 
[*441]  been  argued  that  this  either  meant  a  general  *failure  of 
issue,  or  a  failure  of  such  issue  as  last  mentioned, 
namely,  the  issue  to  take  the  plantation ;  the  gift  over  of  the 
plantation  being  the  last  antecedent  In  that  case,  such  an  aigu* 
ment  might  have  been  more  easily  maintained  than  it  can  when 
the  words  are  followed  by  the  expression  "as  aforesaid;"  yet 
even  standing  alone  they  could  not,  without  difficulty,  have  this 
latter  sense  imposed  upon  them,  namely,  of  reference  to  the  last 
antecedent;  for  the  children  are  to  take  the  plantation  at  their 
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birtli,  and  they  are  only  to  take  the  stock  (being  the  subject  ol 
the  gift  over  now  under  consideration),  at  twenty-one^  or  at 
twenty-one  or  marriage. 

The  words  "as  aforesaid,"  however,  plainly  refer  further 
"back,  and  aid  us  in  assigning  its  true  construction  to  the 
gift  over. 

In  the  first  place,  the  natural  use  of  these  words  points  not  to 
the  immediately  preceding  clause,  but  to  one  more  remote ;  they 
do  not  mean  "last  aforesaid.**  To  convey  that  sense  the  phrase 
would  have  been  simply  "without  such  issue,"  or  "without  issue 
as  last  aforesaid."  The  expression  "without  issue  as  aforesaid" 
points  to  some  preceding  provision.  Next  consider  what  the 
testatrix  is  dealing  with  in  this  gift  over.  It  is  the  stock ;  the 
plate  also,  I  admit — and  that  raises  some  doubt;  but  certainly 
not  the  plantation.  Now  the  stock  was  not  in  any  way  the  sub- 
ject of  the  immediately  preceding  bequest,  but  it  was  the  subject 
of  the  one  before. 

Had  this  gift  over  stood  immediately  after  the  clause  provid- 
ing for  a  default  of  appointment  to  the  stock,  and  postponing 
the  vesting  of  it,  and  had  it  so  stood,  without  the  addition  of  "as 
aforesaid,"  there  could  have  been  no  doubt  whatever,  that  the 
words  "  without  issue"  must  have  been  held  to  mean 
such  issue  as  is  *referred  to  in  the  preceding  clause,  [*442] 
touching  the  appointment  and  vesting.  This  is  plain 
from  the  case  of  Target  v.  Gaunt^{a)  and  in  a  great  degree  also 
from  Ooodright  v.  I)unham.{b)  In  the  former,  a  term  being 
given  to  A.  for  life,  with  remainder  to  such  of  his  issue  as  he 
should  appoint,  and  if  he  died  without  issue,  remainder  to  B., 
Lord  Macclesfield  held  that  issue  in  the  gift  over  meant  such 
issue  as  A.  might  appoint  to  under  the  preceding  limitation,  and 
that  the  executory  bequest  to  B.  was  good.  In  Ooodright  v.  Dun- 
ham^  where  the  devise  was  to  A.  for  life,  and  after  his  death  to 

(a)  1  P.  Wms.  432.  (h)  Doug.  2«. 
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his  cliildren.  equallj  and  their  heirs,  and  in  case  he  dies  without 
issue,  over,  Lord  Mansfield  held  "  in  case  he  dies  without  issue," 
to  mean  '^  in  case  he  dies  without  children ;"  beoaase,  he  said, 
the  gift  over  was  tacked  to  the  preceding  clause. 

Then  does  the  mere  separation  of  the  gift  over  from  the  pro- 
vision respecting  the  stock,  prevent  this  reference?  Are  not  the 
identity  of  the  subject  matter,  namely,  the  stock,  and  the  words 
of  reference,  viz.,  "as  aforesaid,"  sufficient,  if.  not  singly,  yet 
taken  together,  to  establish  the  connection  between  the  gift  over 
and  the  preceding  provisions?  The  cases,  such  as  SaUceld  v.  Ver^ 
non,{a)  Doe  v.  Lydt^i]))  Hex  v.  Marquis  of  Stafford^{c)  where  issue 
has,  in  similar  circumstances,  been  held  to  be  a  word  of  purchase, 
need  not  be  referred  to,  or  more  than  mentioned  In  all  of 
them  the  word  issue  was  held  to  mean  the  children  before  re- 
ferred to — to  lose  the  character  given  it  by  Lord  Hale  in  King  v. 
MelUng^{d)  of  being  nomen  coUectivum  of  itself,  and  to  assume 

that  individuality  which  belongs  to  "children,"  a 
[*443]     *word  that  may  be  nomen  colkctivum^  but  only,  as  the 

same  great  authority  has  said,  by  being  made  so,  and,' 
as  it  were,  against  its  natural  sense. 

It  is  no  doubt  true,  that  to  the  construction  here  given  it  may 
be  objected,  that  the  plate  is  found  to  be  covered  by  the  words 
of  the  gift  over,  as  well  as  the  stock ;  and  that  the  previous 
clause,  to  which  one  construction  makes  the  gift  over  bear  refer- 
ence, comprehends  the  plantation  as  well  as  the  stock.  Of  the 
former  objection  it  may  suffice  to  dispose  when  we  come  to  the 
second  question,  which  relates  to  the  plate ;  and  to  the  latter  it 
seems  a  satisfactory  answer,  that  although  the  plantation  is  dealt 
with  in  the  former  clause,  yet  so  is  the  stock,  the  subject  of  the 
gift  over,  and  that  the  stock  is  dealt  with  in  a  way  wholly  differ- 
ent from  the  plantation. 

Again,  the  will,  those  parts  of  it  at  least  under  consideration, 
all  plainly  look  to  children  throughout,  and  provide  for  them* 

(a)  Eden,  64.  (c)  n  East,  521. 

^)  1  T.  R.  693.  (d)  1  Vent  631. 
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The  scheme  of  the  cUsposition  ia,  generally  epeakiiig,  to  give  to 
His.  Watson  Taylor's  family  the  plaatation,  and  to  J<^n  Mai* 
colm  the  money  in  the  funds,  after  Maria  Taylor  and  h^  children. 

No  doubt,  the  manner  in  which  this  intention  is  to  be  made 
effectual  in  John  Malcolm's  &vor,  brings  him  in  before  the  grand- 
children of  the  first  taker  (Maria  Taylor)  in  the  event  of  her 
children  dying  under  age.  But  that  does  less  violence  to  the 
general  intent  than  giving  to  Maria  Taylor  an  absolute  interest 
in  the  money,  and  leaving  out  John  Malcolm  altogether.  The 
objection,  too,  applies  to  the  case  of  sons  only,  and  not  daugh- 
ters ;  for  the  interest  of  daughters  vests  on  their  marriage ;  and 
the  event  of  a  son  dying  under  age,  and  leaving  chil- 
dren, is  rarely  contemplated  in  such  ^arrangements.  [*444] 
This  is  shown  by  the  fact,  that  the  ordinary  form  of 
bequest,  which  is  the  one  here  used,  does  not  provide  for  the 
vesting  of  an  interest  in  sons  upon  their  marriage.  At  all  events, 
the  violence  apprehended  is  infinitely  less  when  the  possible  ex- 
clusion is  not  that  of  the  giver's  own  grandchildren,  but  merely 
otthe  grandchildren  of  a  collateral,  the  first  taker;  and  yet  a 
construction  exposed  to  this  possibility  is  constantly  adopted, 
even  where  the  testator's  own  direct  descendants  may  by  possi- 
bility be  the  victims  of  it. 

Upon  the  whole,  therefore,  I  am  of  opinion  that  the  gift  over 
of  the  stock  to  John  Malcolm  is  good,  and  that  Maria  Taylor  did 
not  take  an  absolute  interest  in  it 

Secondly ;  Does  the  plate  fall  within  the  same  rule  and  go  over 
to  John  Malcolm,  or  did  Maria  Taylor  take  an  absolute  interest 
in  it? 

It  is  first  given  with  the  plantation  and  tiie  stock  to  Elizabeth 
and  Maria  and  the  survivor  for  life,  and  after  the  survivor's  de- 
cease, to  Maria's  children,  as  she  may  appoint  Here  the  {date  is 
dropped,  and  no  provision  with  regard  to  it  is  made  in  the  event 
of  Maria  Taylor  failing  to  exercise  her  power  of  appointment. 
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So  that  in  this  first  portion  of  the  will  there  ki  no  dealing  with 
the  plate  to  which,  in  construing  the  subsequent  gift  over,  the 
words,  ''  without  issue  as  aforesaid/'  can  be  referred  back.  I^ 
then,  the  construction  as  to  the  stock  be  a  sound  one,  which  refers 
those  words  to  such  issue  as  had  been  mentioned  when  dealing 
with  the  same  fund  in  the  former  clause,  and  not  to  the  issue 
mentioned  when  dealing  with  the  plantation,  by  parity  of  reason, 
all  reference  back  must  be  excluded  in  construing  the  same 

words  as  to  the  plate ;  inasmuch  as  there  is  nothing 
[*445]    before  mentioned  touching  the  plate,  in  *connection 

with  the  children,  or  with  anything  to  which  issue  can 
refer.  The  plate  then  will  be  given  over  on  a  general  failure  of 
issue ;  and  whether  from  the  gift  being  too  remote,  or  from  the 
gift  to  her  bemg  what,  in  the  case  of  realty,  would  be  an  estate 
tail — ^it  is  indifferent  which — ^Maria  Taylor  takes  absolutely,  and 
consequently  the  interest  in  this  part  of  the  property  now  vesta 
in  her  personal  representatives. 

Thirdly ;  Does  John  Malcolm  take  an  absolute  interest,  or 
only  for  his  life,  in  the  part  which  goes  over  to  him,  that  is,  in 
the  stock  ?  That  "  son"  may  be  a  word  of  limitation  is  not  de- 
nied ;  but  there  must  be  some  plain  reason  for  making  it  so. 
None  of  the  cases  from  ByfieldCs  Oase^  downwards,  certainly  not 
Robinson  v.  Robinson,  come  at  all  near  the  violence  which  it 
would  be  doing  to  the  obvious  meaning  of  this  clause  to  construe 
"  eldest  son"  as  nomen  coUeciivum.  As  to  the  superadded  words 
"  forever,"  they  clearly  are  only  used  to  contra-distinguish  the 
interest  which  the  eldest  son  of  John  Malcolm  was  to  take,  from 
that  which  John  Malcolm  himself  was  to  take ;  the  one  for  life, 
the  other  absolutely. 

But  the  gift  over  is  said  to  raise  a  different  construction :  "In 
case  the  said  John  Malcolm  shall  die  under  age  and  w^ithout 
issue,  I  then  give  and  bequeath  the  said  residue  of  my  said 
money  in  the  funds,  &c.,  unto  the  said  Mary  Ann  Martha  Mai* 
cohn," 
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Supposing  then  that  reading  the  gift  over  in  the  conjunctive 
("  and"  instead  of  "  or")  Avould  have  the  effect  of  giving  an  estate 
tail  to  Joh^  Malcolm,  if  the  property  were  real  estate—  a  point 
which  is  disputed;  and  that,  the  property  being  personal,  it 
would  give  the  absolute  interest  to  John  Malcolm,  we 
have  here  only  a  choice  of  *difficultie8,  as  is  but  too  [*446] 
frequent  in  such  cases.  If  the  clause  is  read  con- 
junctively, then,  by  the  supposition,  John  Malcolm  would  take 
an  absolute  interest  to  the  exclusion  of  his  son,  to  whom  an  abso- 
lute interest  had  just  before  been  limited  upon  the  determination 
of  the  life  interest  which  was  alone  given  expressly  to  John  Mal- 
colm. If,  on  the  other  hand,  it  is  read  in  the  disjunctive,  though 
the  son's  interest  may  be  defeated  by  the  father  dying  under  age, 
and  yet  leaving  issue,  viz.,  that  son,  in  which  case  it  would  go 
over ;  yet  that  is  only  a  possibility,  whereas  the  other  is  a  cer- 
tainty ;  and  it  is,  moreover,  a  possibility  not  contemplated  in  the 
ordinary  case  of  such  limitations,  as  I  observed  upon  the  first 
point,  and  not  contemplated  by  this  testatrix  in  the  former  part 
of  the  will,  where  she  is  disposing  of  this  very  same  fund,  or,  at 
least,  of  what  constitutes  the  bulk  of  it,  the  stock.  It  is  fit  that, 
in  making  our  election  between  these  difficulties,  we  keep  in 
view  the  plain  intention  expressed  of  giving  to  John  Malcolm  a 
life  interest,  and  to  the  eldest  son,  as  a  purchaser,  an  absolute 
interest  expectant  upon  the  determination  of  the  former ;  and 
though  we  are  not  at  liberty  to  reject  the  words  which  follow, 
for  any  apparent  inconsistency  with  this  intention,  yet  if  there 
are  two  wajrs  of  reading  them,  one  of  which  only  frustrates  the 
intention  by  a  remote  possibility,  we  should  choose  that  rather 
than  one  calculated  to  operate  a  certainty  of  exclusion,  more 
especially  when  such  a  possibility  appears  not  to  have  been  in 
the  contemplation  of  the  maker  of  the  instrument. 

It  must,  however,  be  admitted  that  the  reading  of  "  or"  instead 
of  "  and"  is  rarely  to  be  found  sanctioned  by  decision.  Maberhf 
V.  Strode(a)  and  one  or  two  other  cases  of  the  same  kind 

(a)  3  Ves.  450. 
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[*447}  may  be  reckoned  for  nothing,  *becaiise  the  words  would 
have  been  hardly  sensible  if  read  in  any  other  way. 
That  was  a  limitation  to  A.  for  life,  and  after  his  death  to  hiff 
children,  but  in  case  he  died  unmarried  and  without  issue,  over: 
if  he  died  unmarried,  he  must  in  contemplation  of  law,  have  died 
without  issue.  But  in  JBrownsioord  v.  EdioardB^{d)  Lord  Hard* 
wicke  read  "  and"  as  "  or,"  to  effectuate  the  intention  appearing 
on  the  will.  The  devise  there  was  to  trustees  to  receive  the  rents 
till  A.  should  attain  twenty-one  or  have  issue,  and  then  to  A. 
and  the  heirs  of  his  body,  but  if  he  died  before  twenty-one  and 
without  issue,  then  in  trust  for  B.,  his  sister.  A.  died  after 
twenty-one  and  without  issue ;  and  Lord  Hardwicke  supported 
the  gift  over  to  the  sister  by  reading  and  as  or.  It  has  been  said, 
and  perhaps  truly,  that  Lord  Hardwicke  would  have  felt  much 
more  repugnance  to  giving  the  words  this  construction,  had  any 
other  event  happened.  And  the  Court  of  King's  Bench  has 
certainly  gone  against,  though  they  cannot  be  said  to  have  over- 
ruled his  decision  in  Doe  v.  J/essep.{h) 

The  reason  given  by  Lord  EUenborough  for  questioning  the 
case  of  Brownsxvord  v.  Edwards^  that  in  a  will  words  are  to  be 
taken  in  their  natural  sense,  is  one  which  all  must  heartily  wish 
could  always  be  applied  and  taken  as  a  general  canon.  But  im- 
fortunately  it  is  too  late ;  rules  of  technical  construction  are  no 
longer  to  be  rejected  even  in  the  case  of  \vills ;  and  the  utmost 
that  can  now  be  done  is  to  follow  the  natural  sense  of  the  words 
used  in  such  instruments,  wherever  those  rules  will  permit  us. 
It  may  be,  I  trust  it  certainly  is,  going  much  too  far  to  say,  with 
one  of  the  learned  counsel,  that  no  conveyancer  can  give  a  safe 
opinion  upon  ^  any  one  case  on  the  law  of  real  property  which 
comes  before  him  in  the  twenty -four  hours.  Nevertheless 
[*448]  it  cannot  *be  denied  that  much  uncertainty  has  been  in- 
troduced into  this  branch  of  the  law.  This  is  not,  how- 
ever, to  be  imputed  solely  to  the  adoption  of  technical  rules.  It 
has  been  in  part  owing  to  not  keeping  by  the  technical  rules 

(a)  2  Ves.  Ben.  243.  (fr)  IS  East,  288. 
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once  introduced.  The  struggles  in  &yor  of  intention,  sometimes ' 
made  on  the  ground  of  natural  meaning,  sometimes  on  the  ground 
of  other  rules  as  technical  as  those  striven  against,  have  been  a 
firuitful  source  of  this  uncertainty,  and  in  more  instances  than 
one,  a  recurrence  to  the  original  technical  principle  has  been  se^n 
to  sweep  away  a  multitude  of  intermediate  decisions,  while  the 
new  decisions  are  found  to  leave  unsettled  almost  as  much  as 
they  have  fixed. 

Against  the  construction  now  given  to  this  part  of  the  will  it 
is  needless  to  say  that  objections  may  be  raised  firom  cases  which 
may  be  put,  in  which  a  result  would  take  place  most  unlike  any 
the  testatrix  could  have  thought  o£  But  that  is  not  peculiar  to 
this  case ;  it  may  be  said  to  happen,  and  almost  of  necessity,  in 
every  instance  where  a  gift  over  is  frustrated  by  being  limited 
on  a  general  fidlure  of  issue.  Upon  the  whole  I  do  not  differ 
with  his  Honor  in  his  construction  of  the  gift  to  John  Malcolm, 
holding  that  he  takes  a  life  interest  only  in  the  testatrix's  money 
in  the  funds. 

Fourthly ;  there  remains  only  the  question  as  to  Mary  Ann 
Martha  Malcolm's  lapsed  legacy  of  2,000Z. ;  and  I  cannot  read  the 
will  and  doubt  that  it  belongs  u)  tne  particular  residue.  That 
residue  is  given  thus,  "  all  the  residue  and  remainder  of  my  money 
in  the  funds  after  payment  of  the  annuities  and  legacies  herein- 
before bequeathed,"  of  which  the  legacy  that  has  lapsed  is  one. 

The  result  is  that,  upon  all  the  four  points,  the  judgment  of 
the  Master  of  the  Rolls  must  be  aflSrmed. 
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[*449]  *IN  Ee  Eobins. 

1831 :  4th  nd  8tii  MaidL 

In  a  case  where  a  lunatic  had  two  estates  situate  at  a  distance  from  each  other,  and 
of  considerable  valuer  the  court  under  the  circumstances  appointed  a  separate  com- 
mittee for  each. 

This  was  an  application  for  the  appointment  of  two  ccwnmit- 
tees  of  the  lunatic's  estate,  not  jointly  in  the  usual  way,  but  that 
one  committee  might  be  appointed  of  the  Warwickshire,  and  an- 
other of  the  London  property.  The  estates  were  of  great  value ; 
that  in  Warwickshire  consisting  partly  of  coal  mines  which  re- 
quired considerable  superintendence ;  and  the  other  chiefly  of 
houses  and  other  leasehold  property  in  London  and  Middlesex, 
with  a  rental  amounting  to  more  than  3,000Z.  a  year. 

Mr.  Tinneyy  in  support  of  the  application,  observed  that  noth- 
ing was  more  common  in  practice  than  for  two  committees,  who 
w^re  appointed  jointly,  to  divide  the  management,  and  each' 
take  a  portion  of  the  property  under  his  peculiar  charge.  From 
family  circumstances,  however,  that  could  not  conveniently  be 
done  here.  But  it  was  of  the  utmost  importance  that  theie 
shoijd  be  persons  resident  on  the  spot  to  manage  the  respective 
properties,  which  were  of  a  nature  to  call  for  all  the  vigilance 
and  activity  of  separate  committees.  The  proposed  arrangement, 
besides,  was  one  which,  while  it  would  be  conducive  to  the  inter- 
est of  the  lunatic's  estate,  would  be  more  satisfactory  than  any 
other  to  all  the  parties  having  expectant  interests. 

The  heir  at  law  and  next  of  kin  made  no  objection. 

The  Lobd  Chancellor  at  first  said  that  he  had  great  doubts, 
as  the  case  seemed  to  be  without  precedent.    But  he  aftenvards 

stated  that  he  had  been  furnished  with  an  authority  by 
[*450]     Master  Dowdeswell,  which  *was  on  all  fours  with  the 

present  case :  he  therefore  directed  the  order  according- 
ly, as  it  would  be  much  more  convenient  for  the  estate  and  for 
all  parties. 
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Smith  v.  Nethebsole. 

1832:  9th,  10th  and  29th  February. 

A  writ  of  ne  exeat  regno  will  not  be  granted  to  a  plaintiff  residing  in  a  foreign 
country. 

The  Solicitor-General  {Sir  William  Borne),  and  Mr.  Surge,  for 
the  defendant,  moved  ^that  a  writ  of  ne  exeat  regno,  wliich  had 
been  granted  in  this  case,  might  be  dissolved.  The  bill  was  filed 
in  September,  1831,  for  an  account  of  the  partnership  dealings 
and  transactions  between  the  plaintiff  and  defendant,  as  ven- 
due masters  in  the  island  of  Jamaica.  One  of  the  grounds  taken 
in  support  of  the  motion  was,  that  though  the  plaintiff,  when  he 
filed  the  bill,  was  in  this  country,  having  made  the  necessary 
affidavit  at  SitUngboume,  in  Kent,  yet  that  his  coming  to  Eng- 
land was  only  for  that  special  purpose,  and  that  his  usual  place 
of  residence  was  in  France.    Hyde  v.  Whitfield{a)  was  referred  to. 

Sir  E.  Sugden  and  Mr.  0.  Anderdon,  contra^  cited  Orant  v. 
GranL{b) 

Feb.  29th. — ^The  Lord  Chancellor,  on  the  ground  that  the 
plaintiff  resided  abroad,  and  that  his  visit  to  this  country  was 
colorable  and  temporary  only,  discharged  the  writ.(c) 

(a)  19  Ves.  342.  (&)  3  Ruas.  698. 

(c)  In  Douglas  y.  Terry^  4th  Noyember,  1836,  where  the  plaintiff  resided  in  Scot- 
land, the  Vioe-Chanoellor  upon  that  single  ground  discharged  the  ne  exeai^  following 
the  authority  of  Smith  y.  Ketheraole ;  and  in  a  preyious  case  of  Walker  y.  Christiaan^ 
3d  March,  1836,  also  before  the  Vioe-Chancellor,  the  same,  among  other  objectionfl^ 
was  sucoeesftilly  taken.    Ez  rdfOkme  Mr.  TTafe^/StfU. 
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^Oabrabd  v.  Lord  Laudebdalb.  [*461] 

1831 :  SYth  and  2eth  Januaiy,  11th  Febnuuy. 

A  person  by  deed  conveyed  to  trustees  certain  personal  property,  upon  trust  to  seQ 
the  same,  and,  after  satisfying  oertaSn  specified  charges  and  claims  in  a  prescribed 
order  out  of  the  proceeds,  to  divide  the  residae  among  his  scheduled  oroditony 
none  of  whom  were  parties  or  privy  to  the  execution  of  the  deed.  The  trastoes^ 
after  partially  executing  the  trusts  by  making  sales  and  paying  off  the  specified 
chaiges  and  claims  in  the  order  directed,  concurred  with  the  grantor  in  doing 
several  acts  inoonaistont  with  the  subsequent  trusts:  Held,  that  after  the  death  of 
the  grantor  a  scheduled  creditor  had  no  equity  against  the  trostees  to  enforce  the 
execution  of  the  trusts,  the  conveyance  being  in  the  nature  of  a  private  arrange- 
ment for  the  personal  convenience  of  the  giants,  and  vesting  no  ri^^t  in  the 
creditors. 

The  facts  of  this  case,  as  they  appeared  upon  the  bill  and  an- 
swer, are  fully  stated  in  Mr.  Simon's  Eeport  on  the  hearing  of 
the  motion  before  the  Vice-ChanceUor.(a) 

^  Honor  having  refused  tiie  plaintiff's  application,  it  was 
now  renewed  before  the  Lord  Chancellor. 

Mr.  Knight,  and  Mr.  Rogers^  for  the  motion. 

*Sir  Edward  Sugden^  Mr.  Pepys^  Mr.  iyndi,  and  Mr.  [*462] 
Wigram^  contra, 

(a)88im.l. 
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The  same  general  line  of  argoment  Vas  followed  by  the  comi- 
6el  on  both  ades.  a9  had  been  tajeen  in  tiiQ  ODurt  below.  The 
following  additional  cases  were  also  cited  and  commented 
upon:  i^henson  v.  Hdyv/ard,{a)  Shane  v.  Cadogan^{b)  Ex  parte 
Pye^{c)  Pulveriofi  v.  PuhertqfiXd)  Ex  parte  Haywoodjie)  SooU  r. 
Porcher,(g) 


PA/rwxry  11  A. — ^The  Lori>  CnxNOELLOit: — ^This  cafse  "was 
argued  before  me  at  considerable  length ;  and  it  was  one  which 
seemed  likely  to  be  of  general  kaportance  £rom  the  frequency  of 
such  trust  deeds  for  the  payment  of  debts,  and  as  it  was  strongly 
urged  that  the  decision  of  the  Vice-Chancellor  was  at  variance 
with  the  current  of  authorities,  I  took  time  to  consider  my  judg- 
ment, and  I  also  procured  a  copy  of  the  papers  in  the  caoe 
lof  WaUm^  y.  Cb«^(A)  on  which  case  his  Honor  was  said  to 
'luvre  veiled ;  but  I  see  no  reaaoii  fi»r  depttrtiBg  fiom  the  deoiifo 
which  was  pronounced  in  the  court  below. 

[His  L(»rdfihip  then  statod  the  eflSeot  <tf  the  tmst  deed,  aad 
proceeded >:]  This  deed,  though  for  a  very  meritoiiotrs  puipoBe, 
must  be  considered  as  to  all  intents  a  voluntary  conveyance,  even 
^^yt^Tning  it  to  be  in  the  strictest  sense  bf  the  term  a  trust  deed. 

Now  it  has  been  held,  ever  since  the  case  of  Zeaoi  v. 
[*458]    ieccA,(t)   in  *the  time  of  Lord  Nottingham,  that  a 

voluntary  conveyance,  though  void  as  against  a  pur- 
chaser, is,  nevertheless,  good  as  against  the  representatives  of  the 
person  who  executes  it ;  and  I  cannot,  therefore,  but  doubt  the 
apcuiacy  of  that  part  of  the  report  of  WaUwyny,  OoiUto,  where 
iiordEldon  is  represented  to  have  said,  he  refused  the  motioif  on 
the  ground  of  the  trust  being  voluntary,  and,  consequently,  a 

(a)  Ptec.  Oh.  310.  (g)  3  Mer.  662. 

^),Sagd.V.AP.ApiKNQ.t6.  (A)  3lter.  707,  andmorelblJtgr^S 

(c)  18  Vea.  140.  Sfan.  14. 

(d)  Ibid.  84.  (t)  1  Ch.  Ga.  249. 
(«)  2  Bose,  366. 
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^rusi  wMck  could  not  be  enforced  againBt  'the  Duke  of  Mkd- 
borough  aad  his  aon  the  Marquis.  Lord  EldoUf  who,  in  deciding 
Ellison  Y.  EUison^ia)  had  stated  the  principle  so  distinctly,  and 
who,  again  and  more  recently,  had  deliberate! j  recognized  it  in 
Ptdvertofi  v.  Pulvertof^p)  could  hardly,  I  think,  have  so  ex- 
pressed himself.  In  the  first  of  those  cases  his  LordsUp  laid 
down  what  has  eyer  since  been  the  rule,  taking  the  di^ioctioB 
between  a  trust  executed^  wheve  a  right  yeefted,  luod  a  trust  whi<^ 
rests  infia%  not  executed ;  and  he  said  (in  confonnily  with  his 
own  subsequent  decision  in  P%dverkfi  y.  Pukeriafl)^  that  whea 
the  deed  was  so  executed,  he  would  allow  the  cestui  qm  fmste  t» 
appear  in  court,  and  would  take  notice  of  their  existence,  and 
enforce  their  rights  both  against  the  trustees  and  against  tiie 
maker  of  the  instrument ;  but  that  it  was  otherwise  where  the 
relation  had  neyer  been  fully  established,  the  matter  only  resting 
in  covenant ;  and  that  in  such  a  case  he  would  not  interfere. 

The  ground  of  this  distinction  between  cases  where  the  matter 
rests  infieriy  and  those  where  the  instrument  is  executed  and  the 
relationship  of  trustee  and  cesUd  que  trust  created,  is  somewhat 
obscure ;  and  perhaps  a  simpler  course  iu  the  first  instance  would 
have  been  not  to  give  eflfeot  to  any  voluntary  conveyance 
(^whether  executed  or  not),  either  against  purchasers  as  [*454] 
to  whom  it  would,  of  course,  be  void  by  statute^  or 
against  Ihe  grantc»r  himself.  But  I  am  h^^e  to  deal  with  the 
principles  as  I  find  them  settled  by  the  xmiform  tenor  of  decir 
sions ;  and  the  rule,  as  laid  down  in  Oolman  v.  Sarrd.{c)  and  af- 
terwards adopted  in  Ellison  v.  EUison  and  PvHoerioft  v.  PvlverUyfi^ 
is  not  now  to  be  controverted,  that  the  relationship  will  not  be 
established  against  the  author  of  a  voluntary  conveyance,  bi^ 
that  wherever  the  court  finds  it  already  constituted,  the  relation- 
ship will  be  followed  out  and  enforced. 

Is,  then,  Wallwyn  v.  CovUs  inconsistent  with  those  cases? 
For  it  was  strongly  pressed  upon  me  that  that  case  could  only 
be  supported  by  overruling  all  the  former  auihc^ities ;  and  it 

(a)  6  Vea  666.  (ft)  18  Vm.  84.  (e)  1  Yw.  Jw.  10. 
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was  fiirther  argued,  that  WaUtvyn  v.  Ckmtts  would  be  found  to 
diflfer  fix)m  them  in  this  respect,  that  there  the  second  deed  was 
for  consideration.  If  that  had  been  the  fact,  the  case,  as  I  ob- 
served at  the  time,  would  have  been  utterly  valueless — not 
worth  the  paper  on  which  it  was  printed ;  for  it  would  only  have 
affirmed  a  proposition  which  never  was  disputed,  namely,  that, 
as  against  a  purchaser,  a  voluntary  conveyance  could  not  be  en- 
forced. It  is  satis&ctory  to  find  that  there  is  not  a  shadow  of 
foundation  for  that  suggestion.  There  were  there  three  deeds, 
and  Wallwyn  daimed  imder  the  first ;  but  neither  was  any 
creditor  a  party  to  it,  nor  was  there  any  consideration  moving 
fix>m  a  creditor.  That  case  is  on  all  fours  with  the  present,  with 
perhaps  this  single  exception,  that  there  are  expressions  favoring 
very  much  the  idea  that  the  deed  was  not  to  be  considered  as 
vesting  an  authority  in  the  trustees ;  for  the  creditors  were  to  be 

paid  on  the  request  of  the  Marquis  of  Blandford,  who 
[*455]    *rather  stood  in  the  shoes  of  the  creditors  than  of  the  * 

author  of  the  deed.  I  recur,  then,  to  the  question,  Ib 
Wallwyn  v.  Ckmtts  inconsistent  with  the  former  cases?  The 
same  judge  decided  that  case  who  had  decided  Ellison  v.  EUison, 
and  Pulvertofi  v.  Pulveriofi ;  and  Lord  Eldon  was  not  likely 
rashly  to  make  a  decree  inconsistent  with  another  which  he  had 
pronounced  but  a  short  time  before.  Upon  the  principle  laid 
down  in  Ellison  v.  EUison,  it  is  clear  that  no  particular  form  of 
words  is  necessary  to  constitute  a  trust;  but  I  take  the  real 
nature  of  this  deed  to  be,  like  that  in  Wallwyn  v.  OotUts^  not  so 
much  a  conveyance  vesting  a  trust  in  A.  for  the  benefit  of  the 
creditors  of  the  grantor ;  but  rather  that  it  may  be  likened  to  an 
arrangement  made  by  a  debtor  for  his  own  personal  convenience 
and  accommodation — ^for  the  payment  of  his  own  debts  in  an 
order  prescribed  by  himself— over  which  he  retains  power  and 
control,  and  with  respect  to  which  the  creditors  can  have  no 
right  to  complain,  inasmuch  as  they  are  not  injured  by  it,  they 
waive  no  right  of  action,  and  are  not  executing  parties  to  it 

HiB  V.  Secretanj{a)  WiUiams  v.  EvereU,{b)  and  Scott  v.  For- 
(a)  1  Boa.  &  PuU.  316.  (b)  14  East,  682. 
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cher{a)  depend  rather  upon  the  principles  which  are  applicable  to 
this  species  of  arrang^nent.  The  first  of  those  cases,  indeed,  in 
which  it  was  ruled  that  if  A.  consigns  goods  to  B.,  to  be  held  for 
the  benefit  of  C,  the  latter  has  such  an  interest  therein  that  he 
may  effect  an  insurance  upon  the  goods,  has  always  been  consid- 
ered  as  going  to  the  very  verge  of  the  law.  But  in  the  later 
and  much  greater  authority  of  WtUtams  v.  Everett^  it  was  de- 
cided, that  where  there  was  no  privity  between  the  parties,  the 
proceeds  of  bills  received  by  A.,  to  whom  they  were 
remitted  by  C,  is  money  had  '*^and  received  not  to  the  [*456] 
use  of  B.,  the  creditor  for  whom  the  bills  were  to  be 
held,  but  to  the  use  of  C,  the  party  remitting  them ;  the  court 
there  holding,  consistently,  that  this  is  in  the  nature  of  a  volun- 
tary arrangement  by  the  person  who  owes  the  money.  Scott  v. 
PoTcher  was  precisely  the  same  case,  occurring  in  a  court  of 
equity ;  for  that  is  the  case  of  a  mere  mandate,  revocable  by  the 
party  who  consign^  the  goods. 

Now  two  things,  if  not  more,  were  done  in  the  lifetime,  and 
by  the  authority  of  the  Duke  of  York,  which  were  inconsistent 
with  the  continuance  of  the  arrangement  in  the  present  case. 
His  Royal  Highness  himself  paid  off  several  of  the  scheduled 
creditors,  and  to  a  large  amount  in  the  whole,  out  of  moneys  of 
his  own ;  and  further,  the  trustees,  by  his  direction  and  at  his 
request ;  paid  back  to  him  a  considerable  portion  of  the  fund 
which  the  trust  deed  had  placed  in  their  hands ;  circumstances 
tending  strongly  to  show  the  intent  and  understanding  of  the 
parties  themselves  with  respect  to  the  nature  and  effect  of  the 
transaction.  It  is  unnecessary,  therefore,  to  inquire  what  might 
have  been  the  case  if  the  party  executing  the  instrument  had 
never  thought  fit  to  do  any  act  inconsistent  with  its  provisions ; 
but  the  question  might  then  be  liable  to  a  very  different  consid- 
eration. The  motion  to  discharge  the  Vice-Chancellor's  order 
must  be  refused.(6) 

(a)  3  Mer.  662. 

(ft)  This  ca^  has  been  referred  to  and  oonsidered  in  seyeral  subsequent  cases,  par- 
ticalarlj  in  AtUm  v.  Woodgafe,  2  Myhie  ft  Keen,  492,  BiU  v.  Curdorij  ibid.  503 ;  and 
see  also  Petre  r.  Espinaaee^  ibid.  4S6. 


m  OASEB  IN  CfiANQ$RY. 


j%ger4i  V.  Stowf^ 


[*457]  *FiTZGERAij>  V.  Stewabt. 

1831:  iBt  March. 

Where  consigiunentB  haye  been  made  from  abroad  to  answer  an  aDnidty  whldi  the 
owner  of  the  propert  j*  consigned  is  liable  to  pay,  and  the  consignee  in  this  countiy 
gives  notice  of  the  arrangement  to  the  annuitant,  and  makes  payments  in  pursu- 
ance of  it,  the  consignee  is  not  afterwards  at  liberty  to  discontinue  such  payment^ 
BO  long  as  he  has  any  proceeds  of  the  consignments  in  his  hands. 

The  circumstances  of  such  a  transaction  constitute  an  implied  trust,  which  the  cooit 
will  enfi>roe  against  the  ooosigaee,  for  the  benefit  of  the  annnitant. 

The  circumstances  of  this  case,  as  thej  appeared  upon  the  bill^ 
are  fully  stated  by  Mr.  Simons  in  his  report  upon  the  axgumeat 
of  the  demurrer  in  the  court  below.(a) 

The  Yice-Chancellor  having  overruled  the  demurrer,  th^  de- 
fendants, Stewart  and  Westmorland,  appeal^  &om  his  HonorV 
decision. 

Sir  JK  Sugden  and  Mr.  Burge^  in  support  of  the  appeal,  sub- 
mitted that,  assuming  the  facts  set  forth  in  the  bill  to  be  true,  no 
case  of  lien  was  made  out  by  the  plaintiff  as  against  Messrs. 
Stewart  and  Westmorland ;  and  they  referred  to  the  cases  of 
Garrard  v.  Lord  Lauderdale^ip)  Worrall  v.  Harfordy{c)  Ex  parte 
Souili^id)  Scott  v.  Porchery{e)  and  WiUiams  v.  EvereU,{g)  They 
further  contended,  that  the  subject  of  the  suit  was  properly  cog- 
nizable in  the  Court  of  Chancery  in  Jamaica;  and  that  this 
court,  therefore,  ought  not  to  interfere, 

Mr.  Pepys  and  Mr,  RoupeU,  who  appeared  in  support  of  the 
bill,  were  not  called  upon  to  argue  Ihe  case. 

The  Lord  Chancellor  :— Though  I  shall  in  this  case  aflSnn 
the  judgment  of  the  Vice-Chancellor,  I  shall  certainly  not  do 

(u)  2  Sin^  333.  (d)  3  Swan.  383. 

(b)  3  Sim.  1  and  p.  461,  supra.  {e)  3  Mer.  662. 

(c^i8Ye8.4.  (fl)  U  East,  582. 
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0(y  tm  the  grounds  stated  in  tbe  report  of  his  Honor's 
^dgmeat.  *Hi8  Honcw,  according  to  that  report,  after  [*458] 
obeerving  that  he  does  not  mean  to  unsettle  the  law  as 
laid  down  in  the  case  of  WiUmnts  v.  Everett^{a)  states  two  git- 
eumstances  as  the  foundation  of  his  decision  in  the  present  case 
-»-^he  one  that  the  receipt  of  the  money  had  been  notified  to  the 
plaintiff)  and  the  other  that  the  bill  alleged  that  an  express  trust 
had  been  created. 

These  are  reasons  to  which  I  cannot  accede.  The  first  ex* 
isted  in  the  caae  of  WiUiami  v.  Everett  even  more  remarkably 
ihan  here ;  yet  the  decision  there  was  in  favor  of  the  consignee. 
Thatt  was  a  case  of  bills  remtted  by  a  debtee*  to  his  agent  or  con- 
signee,  with  a  letter  ordering  him  to  pay  th&  debts  due  from  the 
party  making  the  remittance,  and  among  the  rest,  that  to  Wil- 
liams, and  that  the  balance  should  be  held  for  his  use ;  but  the 
d^tor  directed  that  the  title  of  each  creditcff  to  receive  such 
payment  should  be  the  production  by  the  creditor,  of  a  letter  of 
advice  from  tl^  debtor  notifying  the  arrangement.  Williams 
accordingly  produced  such  a  letter,  and  made  the  demand,  as  is 
istated  by  Lord  EUenborough  in  his  judgment.  It  is  not,  there- 
ftire,  a  correct  representation,  and  it  tends  to  confound  our  ideas 
of  law,  to  say  thait  WiBiams  v.  Everett  differed  from  the  present 
case  in  the  circumstance  of  the  notification.  The  judgment 
there  proceeded  entirely  on  the  want  ci  all  privity,  and  on  the 
&ct  that  there  was  no  adoption  by  the  conagnee.  And  the  lan- 
guage of  Lord  Ellenborough,  when  he  speaks  of  the  defendants 
agreeing  to  hold  the  profits,  when  paid,  until,  by  some  engage- 
ment entered  into,  have  precluded  themselves  from  receding 
from  their  contract,  points  to  a  circumstance  which  raises  a  ma- 
terial distinction  between  Williams  v.  Everett  and  the  present 
case,  and  one  directly  applicable  to  the  latter. 

*If  I  were  to  allow  this  demurrer,  I  should  be  carry-  [*459] 
ing  the  rule  laid  down  ia  WiUiams  v.  Everett  a  great 

(a)  14  Ea8t»  683. 
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deal  further ;  for  that  was  a  case  where,  so  &r  from  an  assent, 
there  was  a  refusal  to  recognize  the  arrangement.  It  cannot"  be 
denied  that,  in  the  case  under  appeal,  the  annuitant  would  have 
a  right  to  complain,  if  on  a  sudden,  the  consignees  were  to  stop 
the  payment  of  her  annuity.  For  it  is  not  pretended  that  she 
would  be  entitled  to  have  the  annuity  paid  out  of  the  consign- 
ments, whether  there  were  or  were  not  sufficient  fimds  to  answer 
the  amount  of  her  demand.  The  bill  only  goes  to  this  extent — 
that  the  consignee,  by  his  acts,  has  subjected  himself  to  hold  the 
consignments  subject  to  the  annuity,  so  far  forth  as  the  fiinds 
may  be  sufficient  for  the  purpose ;  whereas,  in  WiUiams  v.  Everett, 
the  creditors  who  received  the  letter  gave  up  nothing,  and  had 
no  compliances  made  to  them ;  on  the  contrary,  they  met  with  a 
flat  refusal. 

In  order  to  make  that  case  similar  to  the  present,  the  creditor 
should  have  received  a  part  of  the  debt,  and  an  assent  rebus  ipsis 
etfactis  to  the  payment  of  the  rest.  Could  Everett  then  have 
turned  round  after  paying  half  of  what  was  due  under  the  order, 
after  lulling  the  creditors  into  security— could  he  then  have  re- 
vised to  fiilfil  his  contract  ?  That  is  the  case  here.  These  de- 
fendants pay  the  annuity  for  one  year ;  and  I  must,  in  passing, 
observe  that  I  cannot  accede  to  the  doctrine  that  an  annuity  is 
to  be  taken  by  piecemeal,  as  so  many  separate  transactions :  on 
the  contrary,  it  is  all  one  transaction.  The  defendants  have  duly 
paid  it  for  a  certain  time ;  and  aftier  leading  the  plaintiff  to  ex- 
pect that  they  would  continue  so  to  pay  it,  they  turn  round  and 
repudiate  their  own  act.    Now,  on  tiie  authority  of  those  cases, 

that  cannot  be  permitted ;  and  I  should  be  canying  the 
[*460]    principle  a  great  step  further  if  I  were  to  *extend  it  to 

cases  where  the  consignee  had  assented  to  the  arrange- 
ment of  the  debtor. 

As  to  this  being  an  express  trust,  by  which  I  understand  a 
trust  created,  not  by  facts  and  circumstances,  but  by  express 
words,  there  is  no  such  trust  here ;  the  court  is  left  to  raise  it  by 
implication  of  law  from  the  dealing  and  conduct  of  the  parties. 
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The  nature  of  the  agreement  is  much  more  correcUj  stated  in  the 
argument  of  the  counsel  in  the  court  below,  than  in  the  language 
ascribed  by  the  report  to  the  learned  judge.  There  is  no  express 
trust,  nor  anything  like  it ;  all  that  the  plaintiff  contended  for 
below  was,  that  there  were  fSsusts  and  dealings  in  the  case  which 
sufficiently  in^cated  the  assent  of  the  consignees,  and  from  which^ 
by  implication,  the  relation  of  trustee  and  cestui  gue  trust  might 
be  fidrly  considered  to  be  constituted. 

Upon  these  grounds,  and  not  upon  any  of  those  attributed  to 
his  Honor,  I  have  no  di£iculty  whatever  in  affirming  this  judg- 
ment 


*Attorney-Genbral  v.  The  Archbishop  or    [*461] 
York. 

1831:  Sthllarch. 

B^erenoe  to  settle  a  scheme  for  the  application  of  the  revenaee  of  an  ancient  hoa- 
pital,  of  which  the  original  foundation  and  endowment  were  unknown,  but  of 
which  the  master,  after  paying  a  certain  fixed  yearly  stipend  to  a  chaplain,  and 
also  to  six  ahna-women  who  had  apartments  in  the  hospital,  and  defiraying  tho 
xepains  applied  the  soiplus  income  to  his  own  use. 

This  was  an  information  filed  by  the  Attorney-General,  with- 
out a  relator,  and  proceeding  upon  the  certificate  of  the  charity 
oommissioners  under  the  provisions  of  the  59  G.  S,  c.  81.  The 
defendants  were,  the  Archbishop  of  York,  the  Dean  of  Bij)pon, 
and  the  corporation  of  the  master,  brethren  and  sisters  of  the 
Hospital  of  St  Mary  Magdalen,  at  Bippon. 

The  information  stated,  that,  in  the  early  part  of  the  twelftti 
century,  Thurstan,  then  Archbishop  of  York,  founded  an  hospi- 
tal, called  the  Hospital  of  St  Mary  Magdalen,  at  Rippon*,  for  the 
relief  and  support  of  sick  indigent  persons,  and  that  the  hospital 
"became  seised  of  very  considerable  real  estates ;  that  the  9riginal 
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institution  consisted  of  a  master  aad  cha^ain,  bie&ren  and  cb» 
ters,  who  many  years  ago  were  incorporated  under  tibo  name  of 
tiie  master,  brethren  and  sisters  of  the  Hospital  of  St  Maij  Ma^ 
dalen  at  Bippon;  that  the  particulars  of  the  foundation,  or  the 
time  of  the  incorporation,  could  not  now  be  discovered ;  that 
within  the  last  two  centuries  the  establishment  ha^l  at  different 
tunes  considerably  varied,  but  that  for  many  years  past  there  had 
been  no  brethren  upon  the  foundation,  and  that  the  present  estab- 
ment  consisted  of  a  master,  chaplain  and  six  sisters ;  that  the 
master,  brethren  and  sisters,  had  been  for  many  years  past  seised 
of  the  lands  and  hereditaments  in  the  infiMmation  partioularlj 

mentioned;  that,  by  the  will  of  one  William  Spink,  asmii 
[*462]     of  7Z.,  yearly  charged  and  payable  as  therein  *mentioned, 

was  given  for  the  benefit  of  the  said  six  sisters  and  chap- 
lain of  the  said  hospital ;  and  that  there  were  also  other  sums  now 
remaining  in  the  hands  of  the  defendant,  the  present  master  of 
the  hospital,  which  formed  part  of  the  funds  of  the  hospital,  and 
were  applicable  to  the  purposes  thereof  The  information  then 
stated,  that  the  right  of  appointing  the  master  had,  for  a  loqg 
series  of  years,  been  exercised  hy  the  Archbishop  of  York  for 
the  time  being,  and  that  such  appointment,  ever  since  the  estab- 
lishment of  the  Collegiate  Church  of  Bippon,  in  the  yeai-  1606, 
had  been  uniformly  made  by  the  archbishop  in  favor  of  the 
dean  of  the  said  church  for  the  time  being,  as  an  augmentation 
to  the  revenues  of  the  deanery,  which  wes^e  of  small  amount :  that 
in  the  year  1792,  the  mastership  of  the  hospital  was  accordingly 
given  to  the  defendant  Waddilove,.  the  Dean  of  Eippon,  who  had 
ever  since  been,  and  still  was,  the  master :  that  the  chaplain  and, 
sisters  had  been  from  time  to  time  appointed  by  the  master  for 
the  time  being ;  and  that  the  sisters  were,  poor  persons  selected 
by  him  as  fit  objects  of  charity,  and  that  one  of  them  at  present 
received  parochial  relief:  that  the  principal  part  of  the  estates  of 
the  hospital  had  been,  for  above  two  oentufies  past,  granted  omt 
apon  leases  for  lives^  at  certain  small  rents,  which  had  never  beeft 
raised,  but  that  the  leases  had  been  from  time  to  time  renewed  oa 
payment  of  fines ;  and  that  such  leases  had  been  always  granted 
in  the  name  of  the  master,  brethren  and  sisters  of  the  hospital,  and 
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under  their  common  seal,  although  the  same  had  for  many  jeara 
been  granted  by  the  mast^  for  the  time  being  at  his  own  discre- 
tion :  that  the  actual  value  of  the  property  belonging  to  the  hofr 
pital  amounted  to  the  sum  of  464^  annually,  and  that  there  waa 
also  some  valuable  timber  on  the  estates :  that  the  master  had 
paid  the  expense  of  keeping  the  buildings  of  the  hospital 
in  *rej)atf,  and  also  10*.  a  year  to  the  receiver  of  the  [*468] 
rents,  and  divided  a  sum  of  lOt  yearly  among  the  five 
elder  sisters  of  the  hospital  equally ;  and  that  subject  to  such 
pi^rmentB,  he  had  implied  to  his  own  use  the  whole  of  the  rents 
and  profits  of  the  charity  estates,  including  the  fines  upon  re- 
newals, except  the  rent  of  a  small  field  adjoining  the  hospital,  let 
for  the  sum  of  2L  5$,  a  year,  which  sum  was  equally  divided 
among  the  five  elder  sisters ;  and  that  the  six  sisters  had  also  the 
U88  of  the  apartments  in  the  hospital,  and  of  the  produce  of  the 
gttrdezi. 

m 

The  information  charged  that  the  same  proportion  of  the 
lenfs,  nas^ely,  a  sum  of  102.  pet  annum,  was  applied  to  the  use 
dt  the  sisters  of  the  hospital,  at  a  period  when  the  present  re- 
seshred  rents  were  the  full  annual  value  of  the  property ;  and 
that  as  mch  value  had  ittcreased,  and  had  been  received  in  the 
shape  of  fines  upon  renewate,  a  proportionate  increase  ought  to 
have  been  made  in  the  stipends  of  the  sisters,  and  some  allow- 
ance ofight  to  be  made  for  the  chajdain.  The  information  then 
subnutted  that  the  present  appropriation  of  the  charity  funds 
was  inconsistent  with  the  purposes  of  the  foundation,  as  &r  as 
the  same  could  be  discovered ;  and,  after  stating  as  a  pretence 
that  the  defendant,  the  Archbishop  of  York,  alleged  that,  by 
virtue  of  his  office,  he  was  the  special  visitor  of  the  hospital  ap- 
pointed by  the  founder,  and  that  the  court,  therefore,  had  no 
jttrfsdlction  oyer  the  same,  it  charged  that  the  hospital  had  no 
special  visitor  appointed  by  the  founder,  and  that  no  right  of 
visitation  had  ever  been  exercised  either  by  the  archbishop  or 
his  piedecessdv^ ;  and  it  pi^ayed  an  account  of  the  charity  estittett 
and  a  reference  to  the  Master  to  settle  a  scheme  for  the  applica- 
tion and  distribution  of  the  rents  and -profits  in  future. 
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[*464]  .  ''^Tlie  several  defendants  put  in  answers,  admitting 
the  fects  stated  in  the  information.  The  defendant,  the 
Archbishop  of  York,  by  his  answer,  stated  his  belief  that  the 
Archbishop  of  York  for  the  time  being  had  always  had  the  ap- 
pointment of  the  master,  and  that  the  master  on  his  election 
always  took  an  oath  to  the  archbishop,  of  obedience  to  him  and 
his  successors.  He  admitted  that  he  had  never  exercised  any 
visitatorial  power. 

The  answer  of  the  defendant  the  Dean  of  Eippon,  who  was 
also  master  of  the  hospital,  denied  that  the  present  application 
of  the  charity  funds  was  inconsistent  with  the  purposes  of  the 
foundation  as  jBstr  as  the  same  could  be  discovered,  or  that  any 
directions  ought  to  be  given  by  the  court  for  the  regulation  of 
the  charity  and  the  future  application  of  its  revenues ;  for  the 
defendant  submitted  that  the  present  mode  of  distributing  the 
revenues  having  been  sanctioned  by  such  long  usage,  ought  not 
now  to  be  disturbed ;  and,  at  all  events,  that  the  hospital  was  to 
be  considered  as  an  ancient  ecclesiastical  endowment,  in  the 
patronage,  and  subject  to  the  visitation  and  superintendence  of 
the  Archbishop  of  York  for  the  time  being,  and  that  the  arch- 
bishop was  to  be  considered  as  the  special  visitor  thereof,  deriv- 
ing his  right  from  the  founder,  and  that  as  such,  he  was  the 
proper  and  only  person  authorized  to  superintend,  and  regulate 
and  make  alterations  in  the  general  conduct  and  management  of 
the  charity. 

The  Vice^Chancelior  dismissed  the  information  without  calling 
upon  the  counsel  for  the  Archbishop  of  York  to  argue  the  case, 
and  the  Attorney-General  thereupon  appealed. 

The  Solicitor-General  (Sir  W.  Home)  and  Mr.  W.  Brougham 
in  support  of  the  information. 

[*4:65]        *Mr.  Skirrow  for  the  Archbishop  of  York. 

Mr.  Bagshawe  for  the  Dean  of  Eippon. 
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The  diflFerent  arguments  urged  by  the  counsel  for  the  defend- 
ants are  adverted  to  in  the  Lord  Chancellor's  judgment. 

The  Lord  Chancellor  : — In  this  case  several  conflicting,  or, 
at  least,  very  various  grounds  have  been  taken  in  support  of  the 
decree,  and,  among  others,  one  upon  which,  if  it  be  not  got  rid 
of  at  the  outset,  the  present  decision  must  be  supported,  although 
I  have  no  reason  to  think  it  was  at  all  pressed  on  the  attention 
of  the  court  below.  On  the  contrarj'-,  indeed,  this  first  point 
docs  not  appear  to  have  been  made  before  the  Vice-Chancellor, 
because  the  party  interested  in  taking  and  insisting  upon  it  was 
not  heard  upon  that  occasion. 

It  is  urged,  that  in  the  seventh  section(a)  of  the  59th  of  the 
late  king,  c.  81,  a  section  which  is  copied  from  the  former  Act 
(58  G.  3,  c.  91,  s.  12),  this  charity  is  exempted  from  the  jurisdic- 
tion of  the  court,  because  it  has  a  special  visitor.  There  are, 
however,  two  grounds  upon  which  such  an  argument  seems  to 
me  to  be  untenable.  First,  even  if  the  fact  had  been  so  (and  for 
that  purpose  there  must,  by  the  words  of  the  clause,  be  a  special 
visitor  appointed  by  the  founder),  that  does  not  exclude  the 
jurisdiction  of  this  court,  but  would  only  make  what 
the  *commissioners  have  here  done  an  irregular  pro-  [*466] 
ceeding.  They  might  inquire  respecting  the  charity, 
and  might  give  their  instructions  to  the  Attorney-General,  who, 
if  he  thought  proper,  might  still  bring  the  case  before  me.  I 
have  no  knowledge  of  the  commissioners,  or  of  the  manner  in 
which  this  information  was  filed.  A  stage  in  the  cause  will 
afterwards  occur  when  that  circumstance  may  be  material; 
either  when  the  question  of  costs  comes  to  be  determined,  to  be 
answerable  for  which  is  the  purpose  of  having  a  relator  named, 
or  when  the  right  of  appeal  is  intended  to  be  asserted.  In  the 
latter  case,  if  these  proceedings  have  been  regularly  instituted 
under  the  powers  given  by  the  Act  of  Parliament,  the  right  of 

(a)  This  section  (among  other  things)  provides  that  the  Act  shall  not  extend  "  to 
airy  college,  free  school  or  other  charitable  institution  or  donation  or  charity  what- 
soever, which  has  special  visitors,  governors,  or  overseers  appointed  by  the  founders.'' 
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appeal  is  cut  ofi^  and  the  dectsion  of  this  court  is  made  final  and 
conclusive.  All  I  can  do  at  present  is  to  know  that  the  pro* 
ceeding  is  now  here ;  since  the  Attorney-General  may  always,  if 
he  thinks  it  for  the  public  interest,  file  the  information  ex  officio. 

My  second  ansAver  to  the  objection  is,  that  this  case  does  not 
&11  within  the  exemption  in  the  Act ;  and  I  am  clear  that  it  does 
not.  I  cannot  allow  it  to  be  stated  that  such  an  objection  is  the 
legitimate  inference  to  be  collected  from  the  principles  laid  down 
in  Philips  V.  Bttry.{a)  In  that  case,  which  is  one  of  great  au* 
thority,  Lord  Holt  has  laid  it  down,  that  every  incorporated  char* 
ity  must,  if  ecclesiastical,  have  the  ordinary  for  its  visitor;  if 
lay,  the  patron.  Now  all  that  is  proved,  and,  indeed,  contended 
for,  before  me  is,  that  the  patron  is  the  Archbishop  of  York* 
And,  no  doubt,  he  is;  but  it  is  not  thence  to  be  inferred  that, 
because  Lord  Holt  has  said,  that  where  the  hospital  is  lay  the 
patron  is  the  visitor,  therefore,  for  defiiult  of  a  special  visitori 

the  patron  is  a  special  visitor.  The  very  reverse,  in- 
[*467]    deed,  is  ^the  fiu^t ;  since  he  only  can  be  a  special  visitor 

who  is  specially  named  and  appointed  by  the  founder. 
And  such  is  the  language  of  the  statute ;  for  by  the  seventh 
section,  which  exempts  certain  charities  from  the  jurisdiction  of 
the  commissioners,  the  operation  of  the  Act  is  confined  to  such 
charitable  institutions  as  have  no  special  visitor  appointed  by  the 
founder.  In  such  cases,  to  use  the  language  of  Lord  Holt,  tiie 
corporation,  if  spiritual,  has  for  visitor  the  ordinary,  if  lay,  it 
has  the  patron;  not  the  patron  appointed  as  visitor,  but  the 
patron  taking  the  office  for  want  of  a  special  appointment  Siqh 
pose,  for  example,  the  founder  should  appoint  a  warden  without 
appointing  a  visitor ;  it  by  no  means  follows,  that  because  a 
statute  afterwards  appoints  that  person  to  be  visitor  whom  the 
founder  had  appointed  to  be  warden,  the  person  so  appointed 
should  become  the  special  visitor;  or  that  from  that  circom* 
stance,  on  any  reasonable  Qonstruction,  the  founder,  and  not  the 
legislature,  should  be  held  to  have  made  the  appointment  of  the 

(a)  2  T.  n.  346. 
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viffltor.  He  appointed  the  warden,  and  that  was  all.  Upon 
both  of  these  groundj  I  am  clearly  of  opinion,  that  the  jurisdic- 
diction  of  this  court  ib  not  ousted  bj  the  Act  of  Parliament. 

The  next  question  is,  was  this  a  beneficial  interest,  or  was  it  a 
tnist?  And  upon  all  the  circumstances  of  the  case,  and  upon 
the  whole  of  the  evidence,  my  opinion  is,  that  it  was  a  trust  only. 
It  may  be  observed  that  the  patron,  who  dearly  is  the  arch- 
bishop,  does  not  seem  to  put  in  any  claim  to  it;  and  though 
Lord  Holt  lays  it  down  that  the  patron  is  the  visitor,  there  is  not 
a  shadow  of  pretence  for  holding  tha^t  the  archbishop  ever  exer- 
cased  his  rights  as  visitor,  but  on  the  contrary,  as  far  as  appears, 
be  has  repudiated  that  character.  When  I  recollect,  moreover, 
that  the  prelates  are  so  jealous,  and  very  properly  so 
jealous,  in  watching  over  their  *visitatorial  powers  and  [*4:fi8] 
pdvileges,  there  is  a  very  strong  presumption  against 
the  existence  of  the  visitatorial  power  in  this  instance,  and  that 
the  archbishop  is  not  in  any  sense — ^neither  in  the  sense  in 
which  Lord  Holt  uses  the  expression  when  he  speaks  of  a  patron 
being  the  visitor,  nor  in  the  sense  of  an  actual  visitor — ^a  person 
who  has  been  vested  with  that  power.  No  particular  words  are 
njBoesBary  to  constitute  a  visitor.  Nor  can  any  man  doubt  what 
the  powers  of  a  visitor  are.  In  practice  they  are  perfectly  uncon- 
trolled— of  removal,  new  appointment,  variation  and  alteration. 
They  are,  in  truth,  of  a  most  extensive  and  arbitrary  nature ; 
aod  in  a  celdxrated  case  of  the  Archbishop  of  Ganterbu27,(a)  it 
was  laid  down,  that  in  fads  capacity  of  visitor,  an  archbishop  may 
refuse  a  license ;  and  that  the  court  could  do  no  more  than  put 
by  mandarrvua  the  visitatorial  powers  in  motion,  which  might 
then  move  in  a  directly  opposite  direction  to  what  the  court 
wished  or  intended,  the  visitor  being  at  liberty  to  pursue  his  own 
ooorse  without  assigning  any  reason.  The  visitor  has  only  to 
move,  and  then  the  case  is  widiout  review.  These  powers  are 
perfectly  well  known ;  and  it  is  therefore  singular  that  it  is  not 
pretended  that  such  visitatcmal  powers  were  ever  used  either  by 
the  present  or  by  any  former  archbishop. 

(a)  15  East,  lit. 
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Upon  the  rest  of  the  caj3e,  I  am  still  more  at  a  loss  to  see  how 
it  can  be  pretended  that  the  principal  defendant  here,  the  master 
of  the  hospital,  has  an  exclusive  beneficial  interest  in  the  surplus- 
He  is  appointed  by  the  archbishop  to  be  the  master.  That  ap- 
pointment gives  him  the  mastership,  the  right  to  be  pernant  of 
all  the  profits,  and  it  makes  him  subject  to  all  the  duties;  but 
the  question  is,  does  he  in  his  capacity  of  master  take 
[*469]  *beneficially  or  as  trustee  ?  On  the  whole  of  the  evi- 
dence, I  have  no  doubt  that  it  would  be  doing  violence 
to  the  institution  to  consider  that,  in  virtue  of  the  appointment, 
he  does  anything  more  than  take  the  profits  qua  master,  it  being 
admitted  that  he  does  not  take  them  by  his  institution  as  Dean 
of  Rippon.  When  an  existing  foundation  receives  a  new  en- 
dowment, which  in  no  respect  alters  the  original  constitution, 
there  is  no  necessity  to  have  a  separate  appointment  to  each,  if 
the  two  are  inseparably  annexed.  In  such  a  case,  assuming  it  to» 
be  necessary  that  the  master  should  have  institution  and  induc- 
tion, the  institution  and  induction  to  the  deanery  would  be  also 
institution  and  induction  to  the  hospital.  No  such  thing,  how- 
ever, is  alleged  here ;  but  first  there  is  an  induction  to  the  dean- 
ery, and  then  there  is  institution  and  induction  to  the  hospital, 
the  patronage  of  the  former  being  all  the  while  vested  in  the 
crown. 

The  revenues  must  be  applied  according  to  a  scheme  to  be  apr 
proved  by  the  Master ;  and  the  dean  must  be  at  liberty  to  carry 
in  proposals,  and  his  suggestions  will  no  doubt  be  attended  Uk 


[*470]    *Ware  v.  The  QrJInd  Junction  Watbe  Wokks 

Company. 

1831:  16th  March. 

Ii\jiinction  to  restrain  the  Graad  Junction  Water  Works  Oompanj  ftun  iippliyUig  to 
Parliament  for  an  Act  authorizing  the  company  to  procure  its  supply  of  water  by 
means  of  an  aqueduct  from  the  river  Colno  instead  of  the  Thames,  as  authorized 
by  the  existing  Acts  under  which  it  was  incorporated,  refused. 
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▲  ooart  of  espity  will  not,  at  the  instaaoe  of  a  shareholder,  restrain  a  joint  stock 
company  incorporated  by  Acts  of  Parliament  which  prescribe  its  constitution  and 
objects,  from  applying  in  its  corporate  capacity  to  Parliament,  and  from  using  its 
corporate  seal  and  resources  to  obtain  the  sanction  oi  the  legislature  to  the  re- 
modelling of  its  constitution,  or  to  a  material  alteration  and  extension  of  its  object 
■ndpowei& 

The  right  of  makmg  such  an  application  is  incident  to  a  joint  stock  company  of 
that  description. 

By  an  Act  of  Parliament  pajssed  in  the  51 G.  3  (c.  clxix.),  and 
intitoled  "  an  Act  for  confirming  certain  articles  of  agreement 
entered  into  between  the  Company  of  Proprietors  of  the  Grand 
Junction  Canal  and  certain  persons,  for  supplying  with  water  the 
inhabitants  of  the  parish  of  Paddington,  and  the  parishes  and 
streets  adjacent,  in  the  county  of  Middlesex,"  it  was  enacted,  that 
certain  articles  of  agreement  made  between  the  said  Grand  Junc- 
tion Canal  Company  and  one  Samuel  Hill  should  be  absolutely 
confirmed;  and  the  said  company  were  thereby  empowered  and 
authorized  to  demise,  lease  and  to  farm  let  unto  a  company  of 
proprietors  who  were  thereby  to  be  constituted,  their  successors 
and  assigns,  the  powers  and  authorities  comprised  in  the  said 
articdes  of  agreement  for  the  term  and  upon  the  conditions  in  the 
said  articles  of  agreement  mentioned.  The  Act  then  proceeded 
to  declare  that  the  persons  therein  named,  being  proprietors  of 
shares  in  the  undertaking  to  be  executed  under  that  Act,  should 
be  united  into  a  company  for  the  making,  completing,  improving 
and  maintaining  the  water  works,  aqueducts,  reservoirs  and  other 
works  necessary  for  effectuating  the  purposes  of  the  agreement 
before  mentioned,  and  should  for  that  purpose  be  a  body  politic 
and  corporate  by  the  name  of  '^  The  Grand  Junction 
Water  Works  *Company,"  and  by  that  name  have  sue-  [*471] 
cession,  and  have  a  common  seal ;  and  for  carrying  into 
effect  the  said  purposes,  and  constituting  and  upholding  the  said 
works,  the  new  company  was  thereby  empowered  to  raise  by 
subscription  among  themselves  the  sum  of  150,000^.,  in  502. 
shares,  which  were  to  entitle  the  holders  to  a  proportionate  share 
of  the  profits  of  the  undertaking ;  and  also  (should  it  be  required) 
to  raise  a  further  sum  of  150,0001  for  the  purpose  of  maintaining 
And  completing  such  reservoirs,  aqueducts  and  other  works,  upon 
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the  tenns  and  in  the  manner  therein  meiitioiied.  The*  Ac^  then 
proceeded  to  lay  down  regulations  respecting  the  transfer  and 
disposition  of  the  shares  and  the  general  superintendence  and 
management  of  the  affairs  of  the  coibpany ;  and  to  make  parti<m- 
lar  provisions  for  the  holding  of  half-yearly  general  assemblies, 
and  also  for  the  holding  of  special  general  assemblies  «f  the  pro- 
prietors ;  and  authority  was  given  to  the  company  at  such  as- 
semblies to  order  and  dispose  of  the  custody  of  their  commooi 
seal,  and  the  use  and  application  thereof  and  to  make  nil^  by- 
laws, and  orders  for  the  good  government  of  the  company,  their 
servants  and  agents,  and  for  the  superintendence  and  manage* 
ment  of  the  said  undertaking,  and  also  from  time  to  time  to  alter 
and  repeal  such  by-laws,  rules  and  orders;  and  it  was  declared 
that  such  by-laws,  rules  and  orders  when  reduced  into  writing 
under  the  common  seal  of  the  company,  should  be  binding  upcm 
all  the  proprietors,  provided  they  were  not  repugnant  to  the  laws 
of  England  or  to  the  provisions  contained  in  that  Aet. 

By  another  Act  (56  G.  8,  c.  Ixxxv.),  further  powers  weie  given 
to  the  Grand  Junction  Water  Works  Company  with  respect  to 
the  mode  in  which  the  last-mentioned  sum  of  15O,0OO2«  might  be 
raised ;  and  it  was  enacted,  that  the  pDroprieton  of  the 
[*472]  shares  thereby  *CTeated,  should  stand  in  all  respects 
upon  the  same  footing  with  the  proprietors  of  the  origi- 
nal shares.  By  a  subsequent  act  (6&  G.  8,  c.  cxi.)  the  proprie- 
tors of  the  Begent  Canal  weie  authorized  to  supply  the  r^er- 
Toirs,  pipes  and  other  works  of  the  Grand  Junction  Water  Works 
Company,  for  the  general  purposes  and  objects  of  the  Btad  com- 
pany, with  water  from  the  river  Thames,  by  the  means  and  ac- 
cording to  the  powers  and  regulations  therein  mentioned;  and 
certain  arrangeiments  were  sanctioned  between  the  proprietors  of 
the  Begent  Canal,  the  Grand' Junetion  Canal,  «id  the  Gtand 
Junction  Water  Works  Company  for  the  comnK>n  advantage  of 
those  different  corporate  bodies. 

By  another  Act  (7  G.  4,  c.  cxl.),  which  was  made  to  amend  the 
Acts  already  referred  to,  the  proprietors  of  the  Grand  Junction 
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Water  Wofks  CcKBpa&j  were  thexeby  oo&fiimed  and  establifihed 
in  pevpetuity,  as  a  oompa&y  for  making,  improying,  completing^ 
and  maintidiiing  water  works,  aqueducts,  reservoirs,  and  other 
works  necessary  for  the  purpose  of  providing  and  supplying 
with  good  and  wholesome  water  from  the  river  Thames,  the  in- 
habitants of  the  several  buildings  erected  and  to  be  erected  in  the 
parishes  and  districts  aforesaid ;  and  their  character  as  a  body  cor^ 
^rate  was  also  confirmed,  and  power  was  given  to  them  and 
their  sttccessovs,  by  themselves  and  their  agents,  to  make,  com- 
plete, and  maintain  water  works,  aqueducts,  reservoirs,  water 
wheels^  steam,  engines,  pipes,  and  other  works  necessary  for  sup- 
plying the  aforesaid  inhabitants  with  water  to  be  drawn  &om  the 
mer  Thames  at  or  near  Chelsea^  and  to  supply  such  water 
works  aeoordingly  with  water  firom  the  said  river  to  such  extent 
and  under  such  restrictions  as  were  expressed  in  the  said  Act  of 
the  68  G..8,  but  not  farther  or  otherwise.  And  it  was 
farther  enacted  that  all  the  powers,  provisos,  *regula-  [*473] 
tions,  and  restrictions^  contained  in  the  said  Acts  of  the 
filst  and  66th  GL  8,  respectively,  except  in  so  fiu:  as  they  were 
thereby  varied  or  repealed,  should  continue  in  force  and  apply 
to  llie  Grand  Junction  Water  Works  Company  thereby  incorpo- 
rated in  perpetuity ;  and  the  said  company  was  also  empowered  to 
i^ply  a  certain  specified  proportion  of  the  gross  yearly  income 
derived  from  the  water  rents,  towards  the  improvement,  exten- 
cbn,  or  reiEtoration  of  the  buildings,  reservoirs,  aqueducts,  en- 
gmes,  pipes,  and  other  works  for  tiie  time  being  vested  in  the 
company,  or  in  the  purchase,  erection  or  completion  of  any  new 
or  additional  buildings,  ground,  reservoirs,  aqueducts,  engines, 
inpes,  <Hr  other  works  which  should  from  time  to  tune  be  thought 
necessary  or  oonyenient  for  the  purposes  of  the  said  undertaking. 

The  bill,  which  was  filed  by  one  of  the  proprietors,  suing  on 
his  own  behalf  only,  against  the  Grand  Junction  Water  Works 
Company  and  their  clerk,  after  setting  forth  the  substa^ce  of 
these  several  enactments,  stated  that  a  large  sum  of  money  had 
been  contributed  by  the  company  of  proprietors  and  had  been 
applied  in  the  construction  of  the  works  authorized  by  the  Acts 
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in  question,  whick  works  weie  now  maintained  at  a  hearjr  ex- 
pense,  and  that  the  undertaking  had  become  prc^table :  that  by 
means  of  the  water  rents  levied  under  the  provisions  of  the  Acta 
a  lai^e  income  had  of  late  years  been  produced,  which  was  divi* 
ded  among  the  proprietors  in  proportion  to  the  number  of  theis 
respective  shares :  that  tiote  plaintiff  had  at  different  tiaies  pup- 
chased  shares  in  the  company,  and  that  previous  to  the  month 
of  November,  1880,  he  was,  and  still  continued  to  be,  the  holdei* 
of  seventy  of  such  shares ;  that  *  several  of  the  memba»  of  the 
company,  some  of  whom  were  now  directors,  had  formed  a  de* 
sign  to  depart  from  the  provisions  of  the  last-mentioned 
[*474]  Act  of  *Parliament  whereby  the  company  were  empow- 
ered to  make  and  maintain  the  several  works  thereiit 
mentioned  for  the  purpose  of  supplying  the  inhabitants  of  the 
said  parish  of  Paddington,  and  parishes  and  streets  adjacent^ 
with  water  to  be  drawn  from  the  river  Thames,  at,  or  near  Chel- 
sea aforesaid,  and  to  supply  such  water  works  aocordiogly,  and 
in  lieu  of  the  same  intended  and  proposed  to. make  a  new  cut  or 
aqueduct  from  the  river  Colne,  to  commence  at  a  place  in  the 
parish  of  I  ver  in  the  county  of  Bucks,  and  to  terminate  in  or  near 
the  parish  of  Paddington,  and  to  pass  through  or  into  a  great 
number  of  intermediate  parishes  and  townships  for  the  purpose 
of  supplying  with  water  from  the  said  river  CTolne  not  only  tho 
inhabitants  of  Paddington,  and  the  parishes  and  streets  adjacent, 
but  also  the  inhabitants  of  the  several  intermediate  parishes  and- 
townships;  and  that  the  said  directors  and  shareholders  were 
desirous  to  apply  to  Parliament  to  enable  the  company  so  to  do, 
as  well  as  to  obtain  authority  to  raise  a  farther  sum  of  money 
for  making  and  completing  the  several  works  which  such  pur- 
poses would  require,  and  that  they  were  also  desirous  to  apply 
part  of  the  company's  funds  in  defraying  the  expenses  of  apply- 
ing for,  and  obtaining  an  Act  of  Parliament  for  such  several  pur- 
poses, and  to  use  the  company's  name  and  seal  for  obtaining 
such  Act. 

The  bill  went  on  to  state  the  different  proceedings  which  had 
been  taken  by  the  company,  in  and  subsequently  to  the  mmith 
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of  November,  1880,  for  the  purpose  of  prosecuting  an  applica- 
tion to  ParUament  for  the  necessary  powers  to  carry  their  pro* 
posed  plan  into  execution ;  and  it  set  forth  the  notices  which 
had  been  issued  to  the  proprietors  previously  to  the  holding  of 
the  several  meetings  at  which  the  proposed  plan  was  taken  into 
oonsideratiou.  It  then  stated,  that  several  shareholders 
who  attended  such  meetings,  strongly  *opposed  the  adop-  [*475] 
tion  of  the  plan,  but  that  their  opposition  having  been 
overruled,  resolutions  were  passed,  empowering  the  directors  to 
apply  to  Parliament'  in  the  present  session  for  an  Act  to  amend 
and  enlarge  the  powers  of  the  company,  and  to  enable  the  com- 
pany to  form  and  maintain  an  aqueduct  £rom  the  river  Colne  to 
London,  and  to  constitute  the  company  a  corporation  for  taking 
and  distributing  the  waters  of  that  river ;  and  further  authorizing 
the  directors  to  enter  into  such  contracts  as  they  might  deem 
expedient  for  the  purchase  of  property  on  the  river  Colne,  or  in 
the  line  of  the  intended  aqueduct  The  bill  then  stated,  that  a 
draft  of  the  proposed  Act,  which  was  to  effect  these  objects,  had 
been  submitted  to  the  shareholders  and  been  improved  by  them, 
and  a  resolution  passed  that  it  should  be  presented  to  Parliament. 

The  bill  charged  that  the  defendants  intended  to  proceed  forth- 
with to  carry  into  effect  the  aforesaid  resolutions,  and  to  present 
aiul  prosecute  a  petition  to  Parliament  under  their  common  seal 
for  an  Act  authorising  them  to  make  a  new  cut  or  aqueduct  from 
the  river  Colne,  and  also  to  expend  the  funds  of  the  company, 
and  to  employ  their  officers,  influence  and  credit  in  support  of 
the  application,  and  in  entering  into  contracts,  as  well  as  in  com- 
pleting other  contracts  which  they  had  already  made  under  the 
authority  of  the  aforesaid  resolutions.  It  further  charged,  that 
it  would  be  contrary  to  the  provisions  of  the  now  subsisting  Acts 
of  Parliament^  and  injurious  to  the  interests  of  the  plaintiff  and 
the  shareholders  of  the  company  at  large,  that  such  purposes 
should  be  carried  into  effect,  or  that  an  Act  of  Parliament  should 
be  obtained  with  that  view ;  and  it  charged  that  a  considera- 
ble diminution  in  the  value  of  the  company's  shares  had  already 
tfkken  place  in  consequence  of  these  proceedings. 
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[*476]  *The  bill  prayed  that  the  defendants,  Hie  Grand 
Junction  Water  Works  Company,  might  be  restrained 
by  injunction  from  presenting  any  petition  or  making  any  ap- 
plication to  Parliament,  and  fitnn  taking  any  other  proceedings 
for  obtaining  an  Act  to  enable  them  to  make  any  cat  or  aqueduct 
from  the  river  Colne,  for  the  purpose  of  supplying  with  wat^ 
either  the  metropolis  or  the  inhabitants  of  the  parish  of  Paddings 
ton  or  of  any  other  parishes,  hamlets  or  townships  whatsoever, 
or  any  company  of  proprietors  already,  or  hereafter  to  be  autho* 
rised  to  supply  such  parishes  or  places,  with  water,  or  to  enable 
the  said  company  to  construct  any  reservoirs  or  other  works  for 
the  purposes  aforesaid,  or  to  raise  any  sum  of  money  for  making 
and  completing  such  works ;  and  that  they  might,  in  like  manner, 
be  restrained  from  using  the  seal,  name,  funds,  property,  credit 
or  officers  of  the  company,  in  or  towards  the  making  such  cut  <» 
aqueduct,  or  the  constructing  of  such  works,  or  in  suppcwrt  of  any 
petition  to  or  bill  in  Parliament  for  the  purposes  aforesaid,  or  from 
employing  them,  or  permitting  them  to  be  employed  in  any  man- 
ner repugnant  to  the  now  subsisting  provisions  of  the  said  Acts 
of  Parliament,  or  the  purposes  for  which  the  company  was  now 
established. 

The  material  allegations  in  the  bill  were  verified  by  affidavit 

The  Vioe-Chancellor  having,  upon  argument,  made  an  order 
for  a  special  injunction  in  the  terms  of  the  prayer  of  the  bill,  the 
defendants  now  moved  for  the  discharge  of  that  order. 

The  Solicitor-General  (Sir  W.  Home\  Mr.  Pepys^  and  Mr.  W. 
JRussell^  in  support  of  the  motion. 

[*477]  *The  first  branch  of  the  injunction  cannot  be  sup- 
ported, inasmuch  as  it  amounts,  in  substance,  to  a  posi- 
tive prohibition  against  Parliament  entertaining  the  proposed 
application.  Every  question  raised  by  the  present  motion  might 
be  fairly  and  satisfactorily  discussed  and  determined  in  a  com- 
mittee of  the  House  of  Commons.    A  collision  between  two 
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courts  of  jncBcatuJe,  and,  a  fortiori^  a  collision  with  the  legislature, 
is  always  to  be  deprecated  and  avoided.  That  part  of  the  injunc- 
tion has  no  Reference  whatever  to  the  employment  of  the  part- 
nership fundd,  and  nothing  is  to  be  done  by  the  application  to 
Parliament  which  can,  in  any  way,  make  the  plaintiff  personally 
responsible.  The  plaintiff's  conduct  is  merely  vexatious,  and  is 
probably  resorted  to  for  the  purpose  of  extorting  money,  or  in- 
ducing the  company  to  get  rid  of  his  opposition  by  purchasing 
tip  his  interest  at  an  extravagant  price.  His  language  to  the 
company  is  this:  "  Under  your  present  constitution  you  have  no 
tight  to  execute  the  projected  extension  of  your  works ;  and  yet 
you  shall  not  go  to  Parliament  to  obtain  such  an  alteration  in 
your  constitution  as  may  authorise  you  to  undertake  it."  K  a 
single  shareholder  is  to  be  permitted  to  stop  the  proceedings 
taken  by  the  general  body  of  proprietors  constituting  a  public 
company  of  this  description,  with  a  view  to  adapt  their  powew 
and  establishment  to  the  altered  wants  and  condition  of  the  times, 
a  license  will  be  given  to  the  most  wanton  and  intolerable  op- 
'pression. 

The  second  part  of  the  injunction  touches  the  question  of  part- 
nership property  in  a  novel  and  extraordinary  way,  for  it  restrains 
the  company  from  employing  their  common  seal,  name,  funds 
and  officers  in  procuring  any  additional  powers  from  the  legis- 
lature. Now;  it  is  notorious  that  no  public  company 
incorporated  *by  Act  of  Parliament  obtains  at  once  [*478] 
all  the  powers  and  authorities  which  it  requires ;  and  in 
the  case  of  this  very  company,  four  successive  Acts  of  Parliament 
have  been  solicited  and  obtained,  some  of  which  very  materially 
altered  the  character  and  powers  of  its  original  constitution.  The 
drawing  from  the  river  Thames  at  Chelsea  the  supply  of  water 
which,  at  an  earlier  period,  had  been  drawn  from  the  Grand 
Junction  Canal,  and  in  that  way  incidentally  from  the  Colne,  was 
only  directed  by  the  59  G.  3,  and  was,  therefore,  a  great  depar- 
ture from  the  undertaking  as  at  first  established ;  yet  no  one  ever 
imagined  that  the  company,  in  applying  for  the  legislative  sane*- 
tion  by  which  that  change  was  introduced,  committed  a  fraud 
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upon  its  members,  or  sought  nnooiiscientiously  and  improperly 
to  violate  its  original  constitution*  The  substantial  object  for 
which  the  company  was  incorporated  was  to  supply  a  certain 
district  of  the  metropolis  with  water;  and  whether  that  object  is 
attained  from  one  source  or  another  is  merely  an  accidental  cir> 
cumstance,  to  be  determined  by  considerations  of  convenience; 
of  which  the  company,  acting  upon  the  resolutions  of  its  mem* 
bers  at  assemblies  regularly  convened,  is  the  best,  and,  by  its  con- 
stitution, the  sole  judge.  The  authorities  necessary  for  carrying 
those  resolutions  into  eflfect,  wherever  they  involve  any  change 
in  the  machinery  of  the  undertaking,  can  only  be  obtained  from 
Parliament;  and  a  Parliamentary  committee  is  the  only  compe- 
tent  tribunal  to  which  all  the  arguments  against  the  proposed 
innovation,  derived  from  its  inexpediency,  its  alleged  expense 
and  unprofitableness,  and  even  its  inconsistency  with  the  charter, 
and  the  breach  of  feith  which  it  is  said  to  involve  on  the  part  of 
the  company,  can  be  properly  and  effectually  addressed.    The 

Court  of  Chancery,  therefore,  so  far  from  being  called 
[*479]    upon  to  interpose,  is  bound  to  stand  *aloof,  and  leave 

the  measure  to  take  its  regular  and  constitutional  course? 
Ifar/or  of  Lynn  v.  Pemberion.{a)  In  Xatusch  v.  Irvi7igy{b)  which 
will  be  cited  on  the  other  side,  the  company  was  a  mere  private 
partnership,  not  incorporated,  and  in  which  the  partnership  deed 
contained  no  clause  such  as  exists  in  this  case,  rendering  the  reso- 
lutions of  the  majority  of  the  shareholders,  when  formally  con- 
vened for  the  purpose,  binding  on  the  minority. 

Sir  E,  Sugden,  Mr.  Knfght,  and  Mr.  Qirdkslone^  jun.,  in  sup 
port  of  the  injunction. 

It  is  ridiculous  to  represent  this  injunction  as  an  attempt  to 
encroach  on  the  privileges  or  to  interfere  with  the  jurisdiction 
and  authority  of  Parliament.  The  order  does  not  pretend  to 
stay  any  proceedings  of  the  legislature ;  it  operates  on  the  do- 

(a)  1  Swan.  244. 

Q>)  Govf  on  PartDenhip.  App.  No.  6,  3d  edition. 
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fendants  merely  as  parties  in  this  suit^  and  it  diq)ends  upon  the 
well  established  principle  accoidmg  to  which  any  partner  who 
misapplies  or  perverts  the  partnership  property  and  credit  to  his 
own  private  purposes,  is  liable  in  equity  to  bo  restrained.  Here 
tite  purposes  of  the  Act  of  Parliament  which  the  influence  and 
funds  of  the  company  are  to  be  employed  in  soliciting  is  totally 
dissimilar,  or  .it  may  be  diametrically  opposed  to  the  purposes 
for  which  the  company  was  instituted  and  incorporated.  Under 
tibe  subsisting  Acts,  the  Grand  Junction  Water  Works  Company 
is  an  undertaking  for  supplying  Paddington  and  the  parts  adja- 
cent  with  water  taken  firom  the  river  Thames  at  Chelsea; 
whereas  it  is  now  proposed  to  convert  it  into  a  scheme  for  con- 
structing and  midntaining  an  aqueduct  from  the  river 
Colne,  a  distance  of  twelve  or  fifteen  miles,  and  ^sup-  [*480] 
plying  all  the  intermediate  country  as  well  as  the 
north-west  extremity  of  the  capital  with  water  conveyed  along 
ftiat  aqueduct  As  incidental  to  the  plan,  the  company  are  to 
become  the  proprietors  of  com  mills,  and  paper  mills,  and  rights 
of  fishing,  and  to  make  purchases  of  lands  and  buildings,  upon 
which  a  large  portion  of  their  capital  must  of  course  be  sunk. 

Suppose,  instead  of  water  works,  this  had  been  a  canal,  and 
the  project  was,  as  in  a  case  very  recently  before  the 
Vice-ChanceUoT,(a)  to  drain  off  the  water  and  *lay  a    [*481] 

(a)  For  the  following  note  of  the  case  aUuded-to,  the  reporters  are  indebted  to  Mr. 
Booth. 

CcxuFP  V.  The  Makchestee  and  Bolton  Canal  Company. 
1831:  10th  February. 

The  bill  was  filed  by  the  plaintiff  (a  shareholder  suing  only  Ofn  Iti^  o\m  behalf) 
Against  the  company,  which  was  incorporated  by  a  local  Act  of  Parliament.  Xo  restrain 
the  company  by  injunction  from  affixing  the  corporate  seal  to  a  petit! un  to  Parlia- 
ment for  an  Act  to  convert  a  portion  of  the  canal  into  a  railway,  and  from  applying 
any  of  the  corporate  funds  to  the  proposed  object. 

The  Vice-Chancellor  offered  to  gpve  the  defendants  time  to  answer  the  affidavits^ 
on  condition  that  they  would  take  no  steps  in  the  meantime.  The  counsel  for  the 
company  rejected  the  offer,  and  contended  that  there  was  no  equity  for  such  relief  as 
the  bill  prayed-  His  Honor,  however,  expressed  a  different  opinion,  and  granted 
the  injunction. 
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wl-ioad  along  the  bottom,  so  as  to  coayert  the  oaoal  into 
a  railway  for  the  conveyanoe  of  goods  and  pasaengers  m 
steam  carriages,  will  it  be  maintained  that  such  an  altemtkui 
would  be  l^itimate  and  pr<^r,  or  that  all  the  ahareboldftoi 
would  be  bound  to  acquiesce  in  it  when  sanctioned  by  the  votes 
of  a  m^yority  ?  His  Honor  was  of  a  different  opinion,  and  at 
once  granted  an  injunction.  That,  it  will  be  said,  was  a  8tr<»i^ 
case ;  but  where  is  the  line  to  be  drawn?  Where  are  such  puo* 
jects  to  end,  or  how  are  the  hapless  shareholders,  who  are  en- 
tangled in  them  by  their  more  adventurous  or  speculating  par^ 
nexs,  to  escape  from  th^  serious  reqx>nsibili1y  which  may  thus  be 
entailed  on  them  ?  The  plaintiff  has  purchased  shares  rely^ 
ing  on  the  £vith  of  this  being  a  company  having  a  certain  definUp 
purpose  and  constitution,  established  and  prescribed  by  Acts  of 
Parliament ;  and  he  now  finds  that  the  whole  of  the  corpc»rat» 
influence,  credit  and  resources  of  the  company,  are  to  be  esgir 
ployed  in,  procuring  the  sanction  of  the  legislature  to  a  funda* 
mental  change  in  that  purpose  and  constitution.  Against  stua^L 
an  application,  so  supported,  what  chance  has  a  solitary  share- 
holder of  waging  in  Parliameoit  a  successful  opposition?  And 
even  if  he  succeeds  there,  to  what  quarter  is  he  to  look  for  in- 
demnity either  against  the  expenses  which  he  must  himself  incur 

in  the  struggle,  or  against  the  depreciation  which  the 
[*482]    heavy  costs  of  a  contest  in  *Parliament  must  of  neoea 

sity  occasion  in  the  value  of  his  shares  ? 

Mr.  KnigM  and  Mr.  Duckworth^  for  the  plaintiff. 

Sir  a  WeOiereU  and  Mr.  Booth^  for  the  defeniants. 

The  comjtany  had  not  time  to  appeal  without  running  the  hazard  of  losing  the 
parliamentary  session,  and  they  therefore  came  to  a  oompionuse  with  the  plaintifl^ 
wbo^  lliereupon,  abandoned  the  suit 


A  few  days  afterwards,  a  bill  was  filed  by  one  Maudsley  against  the  same  ootn- 
pany,  and  for  a  timUv  object 

The  defendants  filed  a  demurrer,  which  the  Vice-Chancellor  overruled.  The  com- 
pany then  put  in  an  answer,  and  the  cause  was  subsequently  heard  on  the  morita^ 
and  the  suit  dismissed  with  costs. 
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The  argument,  drawn  from  the  expensive  nature  and  doubtful 
utility  of  tiie  proposed  scheme,  as  well  aa  from  the  breach  of  faith 
whidbi  it  involves  towards  persons  holding  substantial  interests  in 
the  company  as  now  constituted,  may  all,  it  is  said,  be  urged  with 
equal  effect  before  a  Parliamentary  committee ;  but  they  cannot 
be  submitted  to  that  tribunal  at  the  same  comparatively  moderate 
oost,  and  with  the  same  certainty  of  receiving  a  patient  and  im- 
partial consideration,  or  a  prompt  and  final  decision,  as  in  this 
court.  Undoubtedly  a  Parliamentary  committee  mAy  entertain 
and  act  upon  considerations  of  this  description ;  but  that  is  no 
reason  for  depriving  the  Court  of  Chancery  of  its  concurrent 
jurisdiction,  especially  as  the  latter  court  has  first  obtained  pos- 
session of  the  subject,  and  is,  besides,  much  better  fitted  to  inves- 
ti^te  and  determine  questions  of  so  delicate  and  complicated  a 
nature.  If  this  were  the  case  of  a  private  partnership  in  which 
iome  of  the  partners  were  applying  for  an  Act  of  Parliament  to 
extend  or  vary  the  powers  of  the  company  under  their  deed  of 
partnership,  the  court  would  at  once  interpose  on  the  ground  of 
the  fiagrant  breach  of  faith  which  they  were  committing  against 
tbe  dissenting  partner ;  and  the  ciroimistance  that  this  is  a  joint 
stock  ccHupany,  the  constitution  of  which  has  been  solemnly 
settled  by  Acts  of  Parliament,  rather  strengthens  than  weakens 
the  ground  for  interposition.  That  was  the  deliberate  opinion  of 
Lord  Eldon  in  the  case  of  Natusch  v.  Irving^  which  is  a  strong 
authority  for  the  present  injunction,  and  is  perfectly  reconcilable 
with  the  doctrines  laid  down  by  the  same  judge  in  the  subse- 
quent case  of  Mayor  of  Lynn  v.  Pemberton, 

*The  Lord  Chancellor  : — This  injunction  consists  [*488] 
of  two  branches,  which  are  manifestly  and  widely  dis- 
tinguishable ;  the  one  over-riding  and  embracing  the  whole  of 
the  introductory  and  concluding  portion  of  the  order ;  the  other, 
being  the  part  which  lies  between  them,  and  being  of  compara- 
tively small  importance.  The  first  branch  refers  exclusively  to 
the  steps  which  may  be  taken  by  the  company  with  a  view  to 
obtain  a  new  Act  of  Parliament  authorizing  the  proposed  altera- 
tions in  their  undertaking ;  the  second  merely  restrains  them 
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from  proceeding  to  carry  those  alterations  into  execution,  inde- 
pendently of  such  legislative  sanction,  or  from  using,  or  permit- 
ting to  be  used,  the  seal,  name,  funds,  credit  and  officers  of  the 
company,  with  a  view  to  effect  any  such  purpose  under  their  ex- 
isting constitution. 

I  am  glad  that  the  subject,  which  is  one  of  great  importance, 
has  been  fully  discussed.  The  opinion  I  have  formed  is  against 
the  injunction  as  far  as  regards  the  first  and  last  parts  of  the 
order ;  but,  as  far  as  regards  the  intermediate  portion,  I  shall 
permit  it  to  stand. 

It  is  quite  idle  to  represent  this,  as  was  at  first  sought  to  be 
done,  as  an  attempt  to  restrain  by  injunction  the  proceedings  of 
the  High  Court  of  Parliament.  This  is  no  injunction  to  restrain 
any  proceedings  of  Parliament,  or  to  restrain  any  parties  who 
may  be  called  upon  by  the  authority  of  Parliament  from  inter- 
vening in  such  proceedings.  It  is  simply  an  injunction  to  re- 
strain a  partnership,  now  existing  under  a  certain  constitution, 
from  doing  any  act  in  its  corporate  capacity  with  a  view  to 

obtain  a  new  modelling  of  that  constitution,  say  an  ex- 
[*484]     tension,  or  a  vari^ttion,  or  even  a  total  change  of  it.    *I 

am  of  opinion  that  the  right  to  take  proceedings  in  Par- 
liament, in  the  way  that  is  proposed,  is  incident  to  a  corporation 
of  this  nature ;  at  the  same  time  fully  admitting  that  the  share- 
holders are  certainly  not  entitled  to  do  anything  which  the  part-' 
nership  prohibits,  or  which  those  Acts  of  Parliament,  which,  in 
truth,  constitute  their  deed  of  partnership,  give  them  no  autho- 
rity to  do. 

Although,  therefore,  I  am  now  disposed  to  support  the  in- 
junction as  to  all  such  acts  as  are  not  aiithorized  by  the  present 
constitution  of  the  company,  I  will  not  interfere  to  resti'ain  the 
company,  qiia  corporate  body,  from  applying  to  the  legislature 
and  obtaining  a  change  in  its  constitution,  which  will  put  those 
Acts  of  Parliament  upon  a  different  footing,  by  extending  its 
powers  or  by  substituting  a  new  bod}'  for  the  old.    I  can  see 
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nothing  in  tha  nature  of  a  ooiporate  body  of  thift  description  to 
prevent  that  body  &om  so  dealing  with  itseU^  and  asking  for 
such  an  extension  or  yariation  of  its  oonstituti<m.  A  corpora- 
tion may  apply  to  the  crown  for  a  new  charter ;  and  the  new 
charter,  when  aec^ted,  binds  the  corporation  and  gives  it  a  new 
existence.  And  why  may  not  such  a  body  as  this  in  like  man- 
ner apply  to  Parliament  for  an  alteration  and  extension  of  its 
powers  ?  It  was  said  that  if  corporate  bodies  of  this  description 
are  allowed  to  make  such,  an  application,  those  who  rely  on  that 
constitution  are  deceived,  because  they  come  in  upon  the  £uth 
tmd  footing  of  its  being  a  parnership  of  a  certain  kind,  and  now 
it  is  sought  to  be  materially  varied.  But  are  not  a  man's  eyes 
open  to  the  fate  that  attends  him  when  he  enters  into  a  partner- 
ship with  a  body  of  this  kind?  Does  he  not  know  that  he  is 
liable  tathis  contingency,  and  either  that  the  company  ought  to 
have  the  power  of  obtaining  an  alteration  in  its  constitution,  or 
that  he  ought  to  come  in  as  a  member  of  it  under  certaui  condi- 
tions and  restrictions  ? 

*A11  the  arguments  used  here  touching  the  great  [*486] 
change  to  be  effected  by  the  new  project — ^that  the 
change  is  as  great  as  if,  instead  of  a  canal,  there  was  to  be  an  ap- 
plication to  convey  by  steam  upon  a  railroad — ^that  it  is  likely  to 
ruin  the  proprietors,  and  the  like — ^are  still  open  to  the  plaintiff 
before  a  committee  of  the  House  of  Commons  or  House  of 
Lords.  There  is  not  a  single  individual,  who  fancies  himself 
aggrieved  by  the  proceedings,  who  may  not  apply  in  person  be- 
fbre  that  tribunal,  and,  by  his  agents,  coimsel  and  witnesses,  op- 
pose the  passing  of  the  bill  into  a  law.  Is  not  that  the  old, 
regular,  and  constitutional  mode,  and  is  not  this  a  new  and  an 
irregular  mode  of  proceeding  ?  If  this  application  is  listened  to, 
every  time  a  new  Act  of  Parliament  is  applied  for  by  a  body, 
consisting,  like  this  water  company,  of  600  or  700  proprietors,  if 
a  single  member  chooses  to  differ  from  the  rest  (and,  indeed,  but 
jft>T  that  very  difference  the  intervention  of  Parliament  would,  in 
most  cases,  be  unnecessary)  before  the  corporate  seal  can  be  car- 
ried to  Westminster  at  the*  foot  of  a  petition  by  the  company 

VOL.  n.  27 
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praying  for  an  extension  of  its  powers,  the  matter  must  first  be 
discussed  here  upon  an  injunction  bill ;  and,  if  it  survives  the 
injunction  bill,  then,  and  not  till  then,  will  it  come  to  its  proper 
tribunal.  I,  for  one,  am  not  prepared  to  open  this  door  to  litiga- 
tion. There  never  was  so  wild  a  dream  as  to  imagine  that,  by 
refusing  this  motion,  I  shall  overturn  a  decision  of  Lord  Eldon*8 
in  NaitLSck  v.  Irving.  I  am  rather,  in  fiact,  aflfirming  that  deci- 
sion; but  if  I  upheld  the  whole  of  this  injunction,  I  should  be 
going  against  the  principle  of  the  case  of  the  Mayor  of  Lynn  v. 
PemherUm,  The  language  of  Lord  Eldon's  judgment  in  the 
latter  case(a)  plainly  shows  that  he  could  not  have  done  what 
he  is  represented  as  having  done  in  Natuach  v.  Irving. 

[*486]  *It  is  said  that  this  is  an  attempt  on  the  part  of  the 
company  to  do  acts  which  they  are  not  empowered  to 
do  by  the  Acts  of  Parliament.  So  fiu*,  I  restrain  them  by  in- 
junction from  any  conversion  or  application  of  their  funds  that 
is  not  authorized.  But  that  is  not  what  the  plaintiff  now  asks ; 
for  he  asks  me  to  restrain  them  from  doing  that  which  will  make, 
what  they  propose  to  do,  a  lawful  act 

It  is  urged  that  one  partner  has  been  restrained  from  accept- 
ing and  indorsing  bills,  the  produce  of  which  is  intended  to  be 
applied  to  what  are  not  partnership  purposes  or  transactions,  and 
that  the  present  is  the  converse  of  that  case.  But  that  argument 
proves  a  great  deal  too  much.  There  the  restraint  is  imposed 
upon  one  partner ;  here  it  is  conceded  the  object  is  to  restrain 
every  one  of  the  partners,  whether  they  amount  to  one  hundred 
or  a  score.  Now  the  Act  of  Parliament  will,  if  it  is  procured 
by  any  one,  be  binding  upon  the  whole  body,  however  much  the 
others  may  reclaim  against  it.  And  yet  it  is  not  pretended  that 
such  an  injunction  could  be  granted  to  restrain  one.  This  is 
sufficient  to  show  the  wide  distinction  that  exists  between  re- 
straining the  Act  which  is  here  sought  to  be  performed,  and  re- 
straining an  individual  partner  from  doing  acts  which  are  con- 
trary either  to  the  express  or  implied  contract  of  partnership. 

(a)  1  Swan.  261. 
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The  dealings  between  the  parties,  and  the  whole  of  the  objec- 
tions, are  still  open  in  the  proper  place.  With  the  trifling  excep- 
tion adverted  to,  therefore,  the  injunction  must  be  dissolved. 


Tubbs  v.  Broadwood.  [*487] 

1831:  6th  and  9th  Mareh. 

Where  a  tenant  for  life  sells  part  of  the  settled  estate  under  the  authority  ofan  Act 
of  Parliament  whidi  directs  him  to  lay  oat  the  consideration  money  in  the  par- 
chase  of  other  lands»  and  to  settle  them  to  the  same  aaes,  and  he  afterwards  par* 
chases  lands  in  be  simple,  to  nearly  the  amoont,  bat  dies  without:  having  settled 
them  acomiingly,  leaving  them  to  descend  upon  his  heir  at  law,  who.  was  also  the 
first  tenant  in  tail  in  remainder  under  the  settlement,  a  court  of  equity  will  intend 
that  the  purchase  was  made  in  performance  of  the  obligation  imposed  by  the  Act, 
and  will  not  permit  the  remaindermantoreoover  the  value  of  the  lands  sold  against 
the  personal  estate  of  the  tenant  for  life. 

Under  a  will  made  in  the  year  1772,  certain  lands  and  a 
messuage  situate  at  Acton,  in  the  county  of  Middlesex,  were 
limited  to  Bobert  Tubbs  the  elder  for  life,  without  impeachment 
of  waste,  with  remainder  to  his  first  and  other  sons  successively 
in  tail,  with  divers  remainders  over.  Eobert  Tubbs  the  elder 
soon  afterwards  entered  into  possession  of  the  lands  so  devised 
to  him,  and  continued  in  the  possession  and  enjoyment  of  them 
till  the  month  of  August,  1818,  when  he  died,  leaving  the  de- 
fendants, Broadwood  and  others,  his  executors,  and  the  plaintiff 
Bobert  Tubbs  the  younger,  his  eldest  son  and  heir  at  law.  On 
his  father's  decease,  the  plaintiff,  having  become  tenant  in  tail  in 
possession,  suffered  a  common  recovery,  and  acquired  the  fee  ox 
the  settled  estate. 

By  three  several  Acts  of  Parliament  passed  in  the  years  1798, 
1795,  and  1806,  respectively,  the  Grand  Junction  Canal  Com- 
pany was  empowered  to  purchase  lands  necessary  for  their  navi- 
gation, upon  the  valuation  of  commissioners,  or  of  a  jury,  in 
the  manner  therein  mentioned,  from  the  owners  of  such  lands, 
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having  an  estate  therein  not  less  than  an  estate  for  life ;  and 
it  was  farther  provided  that  the  canal  company  should  pay 
to  such  owners  compensation  for  any  damages  that  might  be 
done  by  their  acts  or  works  to  such  lands ;  and  it  was  directed 

that  the  amount  of  the  purchase  money  of  such  lands, 
[*488]    and  also  of  such  compensation,  *where  compensation 

was  awarded,  should  be  laid  out  by  the  owners  thereof 
in  the  purchase  of  other  lands  in  fee  simple,  which  were  to  be 
settled  to  the  same  uses  as  the  lands  sold  or  damnified  had  been 
subject  to ;  and  that  till  such  investment  was  made,  the  amount 
of  such  purchase  money  and  compensation  should  be  placed  iA 
the  public  funds  or  put  out  on  real  security,  and  the  interests 
and  dividends  thereof  be  paid  to  the  persons  who  for  the  time 
being  would  be  entitled  to  the  rents  and  profits  of  the  lands  so 
to  be  purchased. 

In  the  year  1800,  the  canal  company,  under  the  powers  con- 
i^rred  by  the  two  first  mentioned  Acts,  purchased  from  Tubbs  the 
elde!!p  a  part  of  the  settled  estate  of  which  he  was  tenant  for  life 
te.pQg8essioft^.at  the  price  of  660t  18s.  9o?.,  which  they  paid  to 
him,  taking,  at  Ae  same  time,  a  conveyance  from  him  in  the 
form  presenibed  by  the  Acts.  In  the  month  of  May,  1802,  the 
company  in  like  manner  paid  to  Tubbs  the  elder  a  sum  of  1867. 
&.  8d,  for  damages  done  to  the  settled  estate  by  the  works  of 
the  na^agation ;  and,  in  the  month  of  October,  1805,  they  paid 
him  a  frirther  sum  of  5957. 14^.  Sd.  by  way  of  compensation  for 
other  ^dj^age  done  by  their  works  to  that  estate. 

Tke  bill  was  filed  by  Eobert  Tubbs  the  younger,  alleging  that, 
Qn  coming  into  possession  as  tenant  in  tail  of  the  estate  on  the 
death  of  his  father,  he  had  not  been  able  to  find  any  lands  pur- 
chased, or  any  sums  invested  on  account  of  the  aforesaid  several 
payments  made  to  his  father  by  the  canal  company,  according 
to  the  directions  and  provisions  of  the  Acts  of  Parliament,  and 
.  praying  that  he  might  recover  the  amount  of  the  sums  so  paid 
with  interest,  or  the  value  of  the  stock  which,  if  duly 
[*4893    invested,  those  sums  would  have  produced,  *either  from 
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tiie  defendants  the  canal  company,  or  firom  the  other  defendants 
the  exectttois  of  his  &1her. 

The  defendants  the  execntors,  by  their  answer,  admitted  that 
the  several  sums  of  660Z.  ISs.  9d,  186i.  6s.  8rf.,  and  595Z.  14^.  8d. 
had  been  paid  to  their  testator  as  alleged  in  the  bill ;  but  they 
stated  that  the  first  sum  only  had  been  received  by  him  as  the 
purchase  money  for  the  sale  of  land  in  settlement,  and  that  of 
the  other  sums  1421 175.  lOd,  or,  according  to  another  statement, 
163Z.  or  thereabouts  were  the  amount  of  costs  and  expenses  in- 
curred by  him  in  his  proceedings  with  the  canal  company,  and 
that  the  Residue  had  been  paid  to  him  by  way  of  compensation 
for  temporary  damage  done  to  his  life  interest  The  answer 
ftirther  stated  that  in  May,  1709,  Tubbs  the  elder  purchased  the 
fee  simple  of  a  small  piece  of  land  abutting  on  the  settled  estate, 
and  only  separated  from  it  by  a  common  fence,  for  the  sum  of 
889t  18^.,  including  therein  the  value  of  the  timber,  and  the 
costs  of  the  conveyance ;  that  he  thereupon  took  possession  of  it, 
and  annexed  it  in  enjoyment  to  his  adjoining  property ;  that  he 
also  entered  into  a  verbal  contract  with  certain  commissioners 
under  an  Inclosure  Act  for  the  purchase  from  them,  at  the  price 
of  885Z.  168.  6rf.,  of  several  detached  plots  of  ground  lying  conti- 
guous to  the  lawn  of  his  mansion  house ;  and  that,  having  got 
possession  of  these  plots,  he  took  down  the  boundaries  and  threw 
them  all  into  his  lawn,  surrounding  the  whole  with  one  inclo- 
6ure ;  that  the  price  of  the  latter  purchase  was  not  paid  till  aft^ 
his  death,  by  the  defendants  as  his  executors ;  and  that,  by  virtue 
of  a  special  provision  in  the  Inclosure  Act,  the  receipt  which 
they  then  obtained  from  the  commissioners  for  the  money) 
amounting  with  the  costs  to  892Z.  II5.,  which  receipt 
they  had  forthwith  delivered  *to  the  plaintiff,  of  itself  [*490] 
without  any  conveyance,  vested  the  fee  simple  of  the 
land  in  the  plaintiff.  The  defendants  farther  admitted  that,  ac- 
cording to  the  provisions  of  the  Acts  of  Parliament,  their  testa- 
tor was  bound  to  lay  out  the  fir8^mentioned  sum  of  660Z.  ISs.  B(J. 
in  the  purchase  of  lands  to  be  settled ;  but  tliey  submitted  that, 
und^r  the  ckcumstances,  the  purchase  of  May,  1809,  must  be 
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intended  to  have  been  made  m  performance  of  that  obligation, 
and  that  as  to  the  other  sums  no  such  obligation  existed,  inas- 
much as  these  were  paid  for  temporary  damages  and  costs,  and 
not  for  damage  done  to  the  inheritance. 

The  evidence  in  the  cause  having  established  the  case  made  by 
the  executors  in  their  answer,  his  Honor,  the  Yioe-Chancellor,  at 
the  hearing,  dismissed  the  bill  with  costs  as  against  the  Grand 
Junction  Canal  Company,  and  without  costs  as  against  the  exe- 
cutors. 

The  plaintiff  now  appealed  against  his  Honor's  decree,  so  &r 
as  it  dismissed  the  bUl  against  the  executors. 

Mr.  Temple,  for  the  plaintiff,  contended  that,  inasmuch  as  it 
was  admitted  that  1,440Z.  or  thereabouts  had  been  received  by 
the  tenant  for  life,  while  no  more  than  1,2322.  (even  giving  tolus 
estate  the  benefit  of  the  second  purchase,  contrary  to  the  defence 
set  up  by  the  answer)  had  been  laid  out  by  him  in  land,  it  was 
impossible  to  intend  that  his  purchases  were  made  in  perform- 
ance or  part  performance  of  the  obligation  which  the  Acts  of 
Parliament  imposed ;  more  especially  as  the  purchase  from  the 
comsfiissioners  had  not  been  completed  till  after  his  decease. 
The  evidence,  indeed,  attempted  to  show  that  a  sum  greater  than 

the  whole  of  the  money  received  from  the  canal  com- 
[*491]    pany  as  the  *price  of  the  property  in  settlement,  had 

been  afterwards  expended  by  the  tenant  for  life  in  buy- 
ing other  lands,  which  he  had  allowed  to  descend  upon  the 
plaintiff;  but  the  sum  which  was  alleged  to  have  been  paid  him 
for  damages,  was  not  proved  to  have  been  paid  in  respect  of 
what  was  termed  temporary  damage — ^a  distinction  not  noticed 
in  the  Acts  of  Parliament ;  and,  even  if  what  appeared  to  have 
been  the  amount  of  his  costs  were  deducted  from  the  total,  there 
would  still  remain  a  sum  of  65Z.  unaccounted  for,  clearly  show- 
ing that,  as  far  as  the  testator's  intention  was  to  be  regarded,  he 
made  those  several  purchases  entirely  without  reference  to  any 
supposed  obligation  on  his  part.    The  doctrine  of  implied  satis* 
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ftction  or  performance,  besides,  had  never  been  extended  to  a 
case  where  the  duty  was  imposed,  not  by  the  covenant  of  the 
party  himsell^  but  by  the  provisions  of  an  Act  of  Parliament. 
Tubbs  the  elder  stood  in  the  situation  of  a  wrongful  possessor 
rather  than  a  covenantor ;  and  whatever  might  be  the  moral 
duty  of  making  restitution,  as  the  obligation  was  neither  a  legal 
nor  an  equitable  one,  the  court  would  not  presume  an  intention 
to  discharge  it  If  he  had  meant  the  purchase  to  be  a  perform- 
ance of  the  statutory  provision,  he  would  have  directed  the 
newly  purchased  lands  to  be  conveyed  to  the  uses  of  the  settle- 
ment, or  have  invested  the  produce  of  the  sales  and  the  compen- 
sation money  in  the  funds ;  but  he  had  done  neither.  Suppose 
the  heir  at  law  and  tenant  in  tail  had  been  different  persons,  and 
the  tenant  for  life  had  died  leaving  specialty  creditors,  would 
this  court  have  restrained  such  creditors  fix>m  proceeding  against 
the  purchased  lands,  and  interfered  for  the  benefit  of  the  tenant 
in  tail?  At  any  rate,  the  plaintiff  was  entitled  to  an  inquiry  as 
to  the  difference  between  the  amount  of  money  received,  and  of 
the  money  laid  out 

*Mr.  Tinney  and  Mr.  iferivaJe,  contra^  relied  upon  the  [*492] 
cases  of  Lechmere  v.  Lechmere^ip)  Sotvden  v.  Sov)den^{b) 
and  Denton  v.  Davies^ic)  especially  the  two  former,  as  entirely 
disposing  of  the  plaintiff's  claim ;  and  they  contended  that  the 
principle  of  the  doctrine  of  performance  equally  applied,  whether 
the  obligation  was  imposed  by  the  specific  covenant  of  the  party, 
or  by  his  entering  into  a  contract  of  which  the  obligation  was 
made  an  express  term  by  the  provisions  of  an  Act  of  Parlia- 
ment. Conceding,  for  the  argument's  sake,  (although  the  evidence 
by  no  means  required  the  concession),  that  the  sum  paid  for  dam- 
ages, as  well  as  that  received  for  the  property  sold,  ought  to 
have  been  laid  out  in  another  purchase,  the  amount  of  the  costs 
was  still  to  be  deducted  firom  the  total ;  and  then  the  difference 

(a)  Oil.  T.  T.  80;  3  P.  Wms.  211.         (6)  1  Bro.  C  C.  582;  1  Coz,  166. 
(c)  18  Vee.  499. 
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between  Ite  amount  of  the  tefitator's  reeeipts  and  tm&sy  beoaoM 
flo  tiifling  (upon  the  plaintifif's  own  statement  not  more  than  66L) 
that  the  court  would  presume  that  the  disorepanoj  arose  from 
surface  damages  or  costs  which  had  not  been  taken  into  the  ao- 
oount,  and  would  not,  after  the  lapse  of  so  many  jean^  p^mit 
any  inquiry  to  be  gone  into  on  the  subject 

Mr.  Tempky  in  reply. 

The  Lord  Chancellor  : — ^I  have  heard  nothing  to  shake  iba 
<^inion  which  I  formed  when  I  heard  the  case  opened,  and, 
th6relb9:e,  I  hare  not  called  upon  the  defendant's  counsel  to  go 
at  krge  into  the  question  arising  upon  the  point  of  law; 
It  may  be  true,  as  has  been  strongly  pressed  by  *the  [*498] 
plaintiff -8  counsel,  that  this  is  the  first  time  in  which 
the  doctrine  of  Lechmere  y.  Lechmere^ia)  has  been  carried  beyond 
the  case  of  covenant;  but  the  principle  of  that  case  is  directly 
applicable  to  the  present.  The  whole  doctrine  proceeds  up<ni 
the  ground  that  a  person  is  to  be  presumed  to  do  that  whidi  he 
is  bound  to  do ;  and  if  he  has  done  anything,  that  he  has  done  it 
in  pursuance  of  his  obligation.  In  this  case  an  Act  of  Parliament 
calls  upon  the  tenant  for  life  to  invest  in  real  estate,  or  in  1^ 
fiinds,  for  the  b^iefit  of  the  next  in  remainder,  all  sums  whiek 
he  shall  receive  for  lands  sold  under  the  provisions  of  the  Act 
Here  the  tenant  for  life  first  received  660Z.,  and  afterwards  laid 
out  889/.  18«.,  including  therein  the  price  of  the  timber,  in  ilb% 
purchase  of  other  lands  lying  in  the  immediate  neighborhood,  of 
easy,  convenient  and  profitable  occupation  with  the  lands  still 
remaining  in  settlement ;  and  it  is  a  circumstance  which  may 
fiurly  be  said  to  strengdi^i  the  presumption  on  which  the  doo- 
laine  rests,  that  the  newly  acquired  land  is  valuable  and  useful 
with  a  view  to  the  enjoyment  of  the  other  property  comprised  in 
the  settilement.  I^e  tenant  for  life  subsequently  contracted  for 
a  second  purchase,  to  the  amount  of  8922.  11^.,  making  an  aggre- 
gate sum  of  1282Z.  9«.  laid  out    Can  it  be  denied  thati  stnotiy 

(a)  Oaa.  T.  T.  80;  3  P.  Wma.  311. 
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upon  the  principle  of  that  doctrine,  this  act  must  be  taken  to 
have  been  done  by  the  tenant  for  life,  with  reference  to  his  obli- 
gation ?  What  does  it  signify  whether  the  obligation  arises  out 
of  a  covenant,  or  under  the  provisions  of  a  statute  ?  Even  taking 
this  as  a  private  Act  of  Parliament,  still  that  comes  within  the 
description  of  a  conveyance;  and,  if  a  peraon  is  bound  by  his 
coDveyanoe,  is  not  this  as  good  an  obligation  as  a  covenant  in- 
serted in  the  instrument  would  have  been  ?  But  if  a 
man  is  bound  by  his  conveyance,  is  it  not  ^equally  ob-  [*494] 
ligatory  upon  him  to  do  that  which  is  parcel  of  his  con- 
veyance, as  to  perform  his  covenant  ?  If  a  person,  by  the  pro- 
visions of  an  Act  of  Parliament,  disposes  of  lands,  and,  by  the 
condition  under  which  he  receives  the  price,  is  bound  to  lay  out 
the  money  in  other  lands  to  be  settled  to  the  same  uses,  the  pre- 
sumption is,  that  what  he  did  in  laying  out  that  money  was  dona 
with  reference  te  his  pre-existing  oUigation. 

Upon  the  other  question  respecting  the  damages,  if  the  sum^ 
163Z.  charged  for  expenses  be  deducted,  there  remains  a  balance 
ef  6182L,  and  allowing,  what  upon  the  evidence  is  not  very  likely, 
t3iat  the  whole  of  the  balance  was  paid  for  permanent  daxnagd 
done  to  the  inheritance,  that  would  leave  a  total  of  1278t  to  bfe 
laid  out  by  the  tenant  for  life.  Now  it  is  admitted  that  he  has  laid 
<nrt  12822.,  leaving  a  difference  of  only  56?.  imaocounted  hr) 
and  am  I  to  assume,  upon  this  trifliing  discrepancy,  that  this  it 
ifioorreet,  and,  by  sending  the  matter  to  inquiry,  substantially  to 
feverse  the  judgment?  I  have  no  doubt  whatever  that  this 
small  sum  may  have  been  temporary  damage^,  and  I  will  not^ 
tinerefot^,  on  this  point  reverse  the  de<aree,  and  send  it  to  the 
Master,  merely  for  the  purpose  of  ascertaining  whether  this  sum 
of  66Z.  was  or  was  not  c(Hnpensation  paid  for  the  amount  of  tem^ 
porary  damage. 

Appeal  dismissed  without  coelts. 
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[*495]      *Dbvatnes  v.  Noblb — ^Baring  v.  Noble. 

1831 :  3d,  8th  and  9th  Much. 

The  creditor  of  a  peitnerahip,  in  which  one  of  the  partners  dies,  and  the  sonriying 
partners  afterwards  become  bankmpt,  has  aright  to  resort  to  the  aasets  of  the  de- 
ceased partner  for  payment,  without  regard  to  the  state  of  the  aoooont  as  between 
such  deceased  partner  and  the  sarriying  partners. 

William  Devaynes  was,  at  the  time  of  his  death,  which 
happened  in  November,  1809,  a  partner  in  the  banking  house  of 
Devaynes,  Dawes,  Noble  k  Co.,  of  London,  in  which  Devaynes 
himself  Dawes,  Noble,  Croft  and  Barwick  were  the  individual 
partners.  After  his  decease  the  concern  was  carried  on  by  the 
surviving  partners  under  the  same  firm,  but  on  their  own  proper 
account,  the  estate  of  Devaynes  having  no  longer  any  interest 
therein ;  and  they  continued  to  conduct  it  till  the  80th  of  July, 
1810,  when  a  joint  commission  of  bankrupt  was  issued  against 
them. 

The  first  bill,  which  was  filed  soon  after  the  bankruptcy 
against  the  executors  and  devisees  in  trust  of  Devaynes'  will, 
and  against  the  assignees  of  his  former  partners,  sought  to  have 
the  accounts  taken  of  the  testator's  estate,  and  the  trusts  of  his 
will  executed  The  second  was  a  creditor's  bill,  filed  by  two 
persons  (Sir  T.  Baring  and  Sir  F.  Standish),  who  had  been 
creditors  of  the  banking  house  at  the  time  of  Devaynes'  death, 
and  whose  debts  had  not  been  satisfied  or  extinguished  by  the 
effect  of  any  subsequent  dealings  with  the  new  firm  carried  on 
by  the  surviving  partners.  It  was  filed  against  the  personal 
representatives  and  devisees  in  trust  of  Devaynes'  will,  the  per- 
sons beneficially  entitled  under  that  will,  and  the  assignees  of 
his  bankrupt  partners :  and  its  main  object  was  to  establish  the 
full  amount  of  the  plaintiff's  demands  against  the  real  and  per- 
sonal estate  of  Devaynes,  which  was  a  solvent  estate, 
[496]  ^leaving  Devaynes'  personal  representatives  to  their  rem- 
edies over  against  the  estates  of  his  surviving  partners 
upon  the  winding  up  of  the  partnership  accounts. 
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The  substantial  question  raised  in  the  second  suit  was^ 
whether  the  creditor  of  a  partnership  in  which  one  of  the  partners 
subsequently  died,  and  the  surviving  partners  had  afterwards 
become  bankrupt,  had  an  absolute  and  unconditional  right  to 
resort  at  once,  for  payment  of  his  debt,  to  the  assets  of  the  de- 
ceased partner. 

By  the  decree  made  on  the  original  hearing  by  Sir  W.,  Grant 
in  both  causes,  the  Master  was  directed  in  the  second  suit  to 
take  an  account  of  what  was  due  at  the  death  of  William  De- 
vaynes,  deceased,  from  the  partnership  of  Deyaynes,  Dawes, 
Noble,  Oroft  k  Barwick  to  the  plaintiff,  and  idl  such  other 
persons  as  were  creditors  of  the  partnership  at  the  time  of  the 
death  of  Devaynes,  and  also  of  what  was  due,  at  the  time  of  ma- 
king the  decree,  from  the  partnership  to  such  creditors,  and  to 
inquire  whether  such  creditors  or  any  and  which  of  them  con- 
tinued to  deal  with  the  surviving  partners  after  the  death  of  De- 
yaynes, and  what  sums  of  money  were  paid  by  the  surviving 
partners  to  such  creditors  respectively  from  the  death  of  De- 
yaynes to  the  bankruptcy,  and  what  had  since  been  received  by 
them  respectively ;  and  also  whether  such  creditors,  or  any  and 
which  of  them,  had  by  such  subsequent  dealings  released  the 
estate  of  Devaynes  from  the  payment  of  their  respective  debts, 
or  what  (if  anything)  remained  due  in  respect  thereof 

The  particular  nature  of  the  debts  claimed  by  the  different 
classes  of  creditors  who  came  in  and  sought  the  benefit  of  this 
decree,  was  particularly  specified  and  distinguished  in 
the  Master's  report.  The  claim  of  the  *plaintiflf  Baring,  [*497] 
and  the  circumstances  out  of  which  it  arose,  are  fully 
stated  by  Mr.  Merivale  in  hia  report  of  Baring'd  Oase.(a)  That 
of  his  co-plaintiff  Standish,  in  its  general  nature  and  circum- 
stances, fell  within  that  class  of  debts  ranged  by  the  Master's  re- 
port under  the  description  of  Clai/ton^s  Oase.{b) 

.  (a)  1  Her.  611.  (ft)  1  Her.  6ta. 
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The  main  question  raised  by  the  second  suit,  together  with 
Miany  subordinate  points,  was  afterwards  elaborately  argued  at 
Ae  rolls  before  Sr  W.  Grant  upon  exceptions  to  the  Master's 
J^port,(a)  when  his  Honor  adhered  to  the  principle  of  his  first 
decree,  and  in  effect  decided  that  a  partnership  contract  is,  upon 
the  death  of  a  partner,  to  be  considered  as  joint  and  several,  and 
that  where  the  surviving  partners  are  insolvent,  a  creditor  has  a 
light  to  resort  to  the  estate  of  the  deceased  partner,  without  re- 
i  gard  to  the  state  6f  the  accounts  as  between  him  and  the  survi* 

vJng  paitn0rs.(6) 

Two  separate  petitions  of  appeal,  by  parties  interested  in  Mr. 
Dfevaynes'  estate,  wete  presented  against  the  whole  of  the  origi- 
nal decree,  and  against  the  several  eonsequetatial  orders  by  which 
tile  effect  dP  it  was  to  be  worked  out  The  appeals  were  thrice 
ttrgaed ;  first  before  Lord  Eldon,  again  in  D«5ember,  1829,  be- 
ftwe  Lofd  Lyndhurst,  both  of  whom  resigned  the  Great  Seal 
without  delivering  judgment,  and  now,  for  the  third  time,  beftire 
Lohl  Brougham. 

?  Mr.  Knight  and  Mr.  Purvis,  Sir  R  Sugden  and  Mr.  Koe,  for 

diftetent  parties  interested  in  supporting  the  decree, 
r 

i 

[*498]        '^No  doubt  can  be  entertained,  that  the  continuing 

partners  of  the  firm  were  insolvent,  for  the  joint  com- 

'  Siistton  of  bankruptcy  is  prima  fade  evidence  of  their  insolvency, 

:  and  throws  upon  the  party  who  disputes  it  the  burden  of  prov*- 

ing  the  contrary.    Insolvency  in  law  is  the  best  proof  of  insolv- 

.^'  ency  in  fact,  and  so  it  was  considered  by  the  eminent  judge  who 

•jj  pronounced  this  decree.    The  fact,  however,  is  really  immate- 

•'. ;  rial.    The  plaintiflfe'  debts,  being  debts  due  from  the  partnership 

\\  a^  originnlly  constituted,  are  joint  and  several  debts  of  all  the 

ijj  partners ;  a,nd  although  where  debtors  are  severally  bound  to  an 

'  •  individual  for  the  same  debt,  the  presumption  41,  that  before  the 

(a)  1  Her.  630.  (»)  See  in  partioalar  SMfCa  Caae,  1  ttet.  639. 
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creditor  proceeds  against  the  estate  of  one  who  i&  deoeaaed^  he 
will  first  exhaust  the  estates  of  the  survivors  whom  he  can  reach 
by  action,  this  is  not  essential  as  a  preliminary  step ;  he  is  at  full 
liberty,  at  his  own  discretion,  to  go  against  any  one  of  them  for 
the  whole.  That  would  be  his  right  at  law ;  for  the  accidental 
circumstance  that  on^  of  them  is  dead,  which  compels  him  to 
seek  his  remedy  against  that  one  in  equity,  cannot  alter  the  na- 
ture of  his  rights;  and  this  court  enables  him  to  work  out  those 
rights,  by  its  own  peculiar  machinery,  against  the  assets  of  his 
deceased  debtor,  as  effectually  as  a  court  of  law  would  have  done 
had  the  debtor  been  alive.  This  doctrine  is  strongly  illustrated 
by  the  con(^ct  of  courts  of  equity  in  the  case  of  bonds  upon 
which,  either  firom  a  defect  in  form,  or  from  the  death  of  some  of 
several  co-obligors,  the  obligee  is  unable  fully  to  enforce  his  de» 
Boand  at  law.  In  such  cases  the  rule  is  well  settled,  that  wher- 
ever the  consideration  given  for  the  bond  has  been  paid  to  all 
the  obligors,  in  other  words,  where  the  benefit  has  been  shared 
by  them  all,  the  obligee  shall  be  at  liberty  to  proceed  at  his  dis* 
cretion  against  the  separate  estates  of  each ;  nor  is  he  required  to 
show  that  he  has  previously  resorted  to  and  exhausted 
his  legal  remedies.  *This  doctrine,  which  is  founded  [*499] 
in  common  sense  and  justice,  resting  as  it  does  on  the 
principle  of  effectuating  the  real  interest  of  the  contractit^g  par* 
ties,  was  recognized  at  a  very  early  period,  and  has  been  uni* 
formly  followed  and  approved ;  Lane  v.  Willia7n8,{a)  Bishop  v. 
Church^{b)  Thomas  v.  FrazeT^{c)  Bum  v.  Bum.(d) 

Precisely  the  same  rule  applies,  and  for  the  same  reason,  to  the 
case  of  partners  with  respect  to  the  partnership  debts.  At  law, 
it  is  true,  partners  who  die  gel  rid  of  their  partnership  liabilities ; 
but  in  equity  those  liabilities  are  considered  as  several  and  sub- 
sisting, and  they  may,  therefore,  be  enforced  upon  a  bill  against 
the  representatives.  A  court  of  equity  holds  it  to  be  \mjust  that 
the  estate  of  a  partner  who  has  had  the  benefit  of  a  joint  contract, 
should,  by  the  accident  of  his  death,  be  released  from  the  obliga- 

(a)  2  YeriL  21*1,  292.  (c)  3  Yes.  399. 

lb)  2  Yea.  Ben.  100,  371.  {d)  Ibid.  673. 
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tion  which  fonned  a  part  of  the  consideration  given  to  the  other 
contracting  party.  This  principle,  applied  by  the  Lord  Keeper 
in  HoUtcomh  v.  RiversXa)  and  by  Lord  Hardwicke  in  West  v. 
Skipj{b)  (a  case  which  approaches  very  closely  to  the  present), 
has  been  repeatedly  recognized  and  sanctioned  by  Lord  Rosslyn 
and  Lord  Eldon ;  Daniel  v.  Oros8,{c)  Stephenson  v.  Chisu)eUj{d) 
Gray  v.  Chtsv)eU,{e)  Ex  parte  Kendall{g)  In  the  case  last  referred 
to,  the  language  of  Lord  Eldon  is  clear  and  express.  The  same 
great  judge  has,  on  several  subsequent  occasions,  distinctly  sanc- 
tioned the  doctrine  upon  which  the  decision  under  appeal  is 
founded;  VuUiamy  v.  Nobk,{h)  OoweU  v.  Sikes.-iTi) 
[*500]  *and  Sir  W.  Grant  himself,  who  \a  erroneously  sup- 
posed to  have  made  this  decree  without  much  considenir 
tion  or  argument,  deliberately  restated  and  followed  out  the 
principle,  not  only  in  the  later  stage  of  Devaynes  v.  Nobk  itself 
upon  the  hearing  of  the  exceptions,  but  also  in  his  able  judgment 
in  Sumner  v.  PoweU.{k)  The  decree,  therefore,  now  sought  to 
be  reversed,  is  equally  supported  by  principle  and  authority ; 
and  the  only  case,  Hoare  v.  Contencin^il)  which  seems  to  be  in- 
consistent with  it,  if  it  be  anything  more  than  a  dictum^  cannot 
now  be  considered  as  law. 

Sir  C.  WeOvereU  and  Mr.  TVeslove,  Mr.  Spence  and  Mr.  OockereU, 
Mr.  Pepys  and  Mr.  FoUeti,  for  different  parties  who  appealed. 

The  cases  in  which  joint  liabilities  have  been  construed  as  if 
they  were  joint  and  several,  such  as  Bishop  v.  Churchy  Bum  v. 
Bum  and  Thomas  v.  Frazer  have  no  application-  The  relief  ad- 
ministered in  such  cases  is  grounded  simply  on  mistake,  the  in- 
tention having  been  to  constitute  a  legal  demand  originally  both 
against  the  deceased  person  and  the  survivor,  and  the  court  only 

(a)  1  Ch.  Oa.  127.  {g)  17  Ves.  514. 

(&)  1  Yee.  sen.  239.    &  C.  nom.  Skipp  (h)  3  Me.  693. 

Y.  ffarwood,  3  Swans.  686.  (i)  2  Rosa.  191. 

(e)  3  Ves.  277.  (k)  2  Mer.  30. 

{d)  Ibid.  666.  (Q  1  Bra  C.  0.  27. 

(e)  9  Yes.  118. 
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giving  efiESsct  to  what  was  the  real  intention  of  the  parties,  as  it 
would  have  done  upon  a  bill  to  correct  the  form  of  the  security 
had  the  deceased  party  been  alive.  But  where  such  an  intention 
did  not  exist,  or  where  there  was  no  joint  liability  antecedently, 
the  court  will  not  interfere  to  give  the  creditor  a  remedy  for 
which  he  has  not  contracted,  and  which  the  nature  of  the  trans- 
action proves  that  neither  party  had  in  contemplation:  Sumner 
V.  Powdl.{d) 

*The  decree  under  appeal  differs  from  all  those  which  [*501] 
have  been  relied  upon  as  precedents  in  this  very  mate- 
rial circumstance,  that  it  at  once  declares  the  liability  of  ^. 
Devaynes'  estate  to  the  whole  amount  of  the  plaintiff's  claim, 
without  its  being  proved  or  declared  that  the  assets  of  the  sur- 
viving partners  are  insufficient,  and  without  having  the  extent 
of  the  deficiency  ascertained.  In  that  respect  it  goes  far  beyond 
Daniel  v.  Cro88^{b)  the  case  in  which  the  principle  is  supposed  to 
have  been  first  asserted ;  for  it  appears  on  examining  the  Regis- 
trar's book  that,  in  Danid  v.  Oroas^  the  plaintiffii  had  previously 
gone  in  and  proved  their  debts,  under  the  commission,  against 
the  estate  of  the  surviving  partners ;  but  that  inasmuch  as  that 
estate  would  not  be  sufficient  to  pay  them  in  fiill,  they  claimed 
by  their  bill  to  receive  the  balance  out  of  the  assets  of  the  de- 
ceased partner.  Danid  v.  Cross  therefore  really  decided  nothing 
more  than  the  earlier  cases,  which  had  long  before  established 
the  liability  in  equity  of  a  deceased  partner's  estate  to  discharge 
the  partnership  debts,  in  the  event  of  the  creditor  having  lost  or 
exhausted  his  remedy  against  the  estate  of  the  surviving  partner, 
upon  whom  the  joint  assets  and  obligations  devolved  at  law. 
But  before  that  equity  can  be  set  up,  it  is  necessary  to  show,  as 
a  previous  concUtion,  that  recourse  has  been  had  without  effect 
to  the  party  who  is  the  legal  debtor ;  and,  accordingly,  in  all  the 
cases  that  haVe  been  referred  to,  not  excepting  Daniel  v.  Oow, 
that  distinction  will  be  found  to  have  existed.  In  Hblsicomb  v. 
River8^{c)  the  earliest  case  upon  the  subject,  all  that  was  actually 

(a)  2  Mer.  30,  and  Torn,  k  Buss.  423.  (c)  1  Ch.  Ga.  121. 

(e>)  3  Ved.  277. 
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determined  was  tha,t  the  survivlDg  partner  should  aoooimti  the 
executors  of  the  deceased  fSekctor,  his  copartner^  not  having  been 
made  parties  to  the  suit.    In  Lome  y.  WiUiam8j{a)  it 
[*502]    appears  fix)m  the  Eegistrar's  *book  that  Newberry,  the 
partner  by  whom,  the  note  was  given,  and  who  had  sois 
vived  his  copartner,  and  was  liable  at  law  to  pay  the  debt,  h^ 
absconded,  and  was  in  contempt  to  a  sequestration.    The  case 
therefore  only  decided  that  where  the  debtor  has  exhausted  his^ 
remedies  against  the  surviving  partner,  he  may  then,  but  not  till 
then,  go  against  the  representative  of  the  deoe^ased  partner.    In 
West  y,  Skip^{b)  the  surviving  partoer  is  treated  as  a  trustee,  ao 
&t  as  the  interests  of  the  deceased  partner  are  concemed ;  liable 
in  the  first  instance  \o  pay  the  joint  debts,  and  entitled,  should  the 
joint  assets  prove  deficient,  to  be  relieved  out  of  the  assets  of  the 
deceased  partner.    It  is  only  where  the  survivor  is  compelled  to 
pay  more  than  his  proportion,  that  he  has  any  equity  to  cozne 
upoh  the  estate  of  his  deceased  partner  for  relie£    The  same 
view  of  the  relative  situation  of  deceased  and  surviving  partners^ 
in  reference  to  the  administration  of  assets,  is  taken  in  Jaoomb  y. 
Harwood^{c)  Hankey  v.  GarrcU^{d)  and  Ex  parte  William8.{e)    In 
Sx  parte  Wittiams,  Lord  Eldon  seems  to  have  considered  that  it 
is  only  through  the  c^ratioQ  of  administering  the  equities  as 
between  the  partners  themselves,  that  the  joint  creditors,  in  the 
case  of  a  partner  who  dies,  have  an  opportunity  of  makii^  theLr* 
claims  effectual  against  his  estate.    The  obs^rvatioBs  of  Loid 
Eldon,  in  Gray  v.  ChtsweUj{g)  are  also  strongly  applicable  to  liie 
present  question.    That  was  the  case  of  a  claim  made  in  a  suit 
for  the  administration  of  Chiswell's  estate  after  his  decease  by  cer- 
tain of  the  joint  creditors  of  Chiswell  and  Nantes,  who  had  proved 
their  debts  under  a  commission  against  Nantes  the  surviving  part- 
ner.   Lord  Eldon  there  said,  speaking  of  those  credi"* 
[*603]    tors — ^*"  They  have  had  their  demand  effectuated  against 
the  joint  estate  surviving ;  and  now  conteiW,  that  by  the 
accident  of  the  death,  they  shall  be,  not  only  upon  an  equal,  but 

(a)  2  Vein.  292.  (d)  1  Ves.  jun.  236. 

(»)  1  Ves.  sen,  289.  (e)  11  Yea.  3. 

(c)  2  Vee.  Ben.  265.  {g)  d  Ves.  118. 
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upon  a  better  footmg,  as  againflt  the  separate  creditors,  than  it 
the  party  had  lived,  and  had  become  a  bankrupt  It  would  be 
extraordinary  to  say  that"  It  is  clear  from  this  passage  in  his 
judgment,  that  Lord  Eldon  never  conceived  that  joint  creditors 
could  have  a  right  to  resort  to  the  estate  of  a  deceased  partner 
until  they  had  done  everything  in  their  power  to  make  good 
their  demands  against  the  joint  estate,  and  that  even  then  their 
demands  against  the  separate  estate  of  the  deceased  partner  must 
be  postponed  to  the  separate  debts  of  that  partner.  Even  in  JEz 
parte  £jendallj{a)  which  was  a  petition  in  the  bankruptcy  of  this 
very  partnership,  and  in  which  Lord  Eldon  seems  to  have  recog- 
nized the  right  of  the  joint  creditor  in  certain  circumstances  to 
resort  to  the  assets  of  the  deceased  debtor,  he  speaks  of  the 
equity  in  terms  of  great  doubt  and  surprise,  as  Lord  Thurlow 
had  previously  done  in  Hoare  v.  Ooniencin  ;{b)  and,  putting  the 
case  of  an  application  by  a  creditor  of  the  five  original  partners 
(the  very  case  which  this  bill  seeks  to  establish),  he  expressly 
says,  "  the  answer  to  that  application  might  be,  admitting  his 
right,  that  he  should  first  go  in  and  prove  against  the  estates  of 
the  fouT.\c)  It  is  clear,  therefore,  from  the  language  of  Lord 
Eldon  both  in  Gray  v.  ChisweU  and  in  Ex  parte  Kendall^  that  the 
mere  circumstance  of  the  bankruptcy  of  the  surviving  partners^ 
did  not,  in  his  opinion,  relieve  the  joint  creditor  from  the  obliga- 
tion of  seeking  his  remedy  in  the  first  place  against  those  who  were 
his  debtors  at  law.  In  VvMiamy  v.  N6ble^{d)  another  case 
arising  out  of  the  liabilities  of  this  same  *partnership,  the  [*504] 
decree  was  that,  subject  to  the  set-ofi^  the  debt  should  be 
proved  against  the  estate  of  the  bankrupts,  and  that  the  amount  of 
the  deficiency  only  should  be  charged  upon  the  estate  of  Devaynes. 
The  decision  in  CbioeU  v.  Sikes,{e)  proceeded  upon  the  fact  of  a 
clear  deficiency  of  assets,  it  being  distinctly  proved  that  there 
were  no  joint  assets  to  answer  the  demand.  All  these  cases  show 
that,  even  if  the  equity  exists,  which,  upon  the  authorities  it  is 
submitted,  is  extremely  questionable,  the  equity  is  of  a  secondaiy 

(a)  It  Ves.  614.  (d)  8  Ker.  693. 

lb)  1  Bro.  0.  C.  27.  (e)«  RuaB.  191. 

(c)  17  Yes.  621;  aod'ieep.  686,  626. 

VOL.  n.  28 
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*kind,  and  cannot  arise  or  be  made  available  xmtil  the  joint  estofe 
of  the  surviving  partners  has  been  resorted  to  and  exhausted ; 
'knd  then  only  to  the  exteiit  of  the  deficiency :  whereas  the 
decree  of  Sir  W.  Grant  in  the  present  case,  assnines  the  right  <rf 
the  plaintiffs  to  pass  by  the  assets  of  the  surviviiig  debtors,  and 
go  at  once  for  their  whole  demand  against  the  estate  of  the  de- 
ceased partner,  wlthotit  any  previotis  investigation  or  account!^ 
arid  without  its  being  shown  that  the  plaintiffs  have  been  unablfe 
to  obtain  payment  of  any  part  of  it  out  of  the  joint  estate.  That 
'^certaiinly  cannot  be  right ;  and  Lord  Eldon  intimated  as  much 
When  the  appeal  was  before  hiin,  although  he  was  not  able,  b^ 
fere  he  quitted  office,  to  make  up  his  mind  as  to  ihe  proper 
mode  in  which  the  decree  should  be  remodelled.  The  defend- 
ants, putting  their  ca^  at  the  lowest,  are  at  all  events  entitled  Do 
an  inquiry  into  the  state  of  the  assets  of  the  five  paartneiB  at  tife 
time  of  Mr.  Devaynes'  death. 

Mr.  Knight^  in  reply. 

The  Lord  Chancellor  :— This  case  has  been  very  fiflly 
argued.    I  shall  hot  enter  at  leiigth  into  the  matteih 

[♦505]  which  it  involves,  or  do  *more  now  than  advert  to  oiie 
or  two  points,  as  to  the  doctrine  of  courts  of  equity, 

and  as  to  the  equity  upon  which  the  cases  on  thisisubject  rest 

There  may  have  been  considerable  doubts  in  the  minds  of  Loifl 
Thurlow  and  Lord  Eldon,  touching  the  origin  of  this  equity; 
and,  perhaps  it  would  not  be  going  too  far  to  say,  that  taking 
what  has  been  said  by  those  learned  Lords,  the  one  in  Iloarey. 
Contencin^{a)  and  the  other  in  ^x  parte  Kendallfii)  a  suspicion 
may  arise  that  if  they  had  been  sitting  here  originally.  When 
the  earliest  of  the  cases  was  decided,  they  might  not  have  laid 
the  foundation  of  the  rule  that  has  since  prevailed.  That  i^ 
certainly  possible.  But  it  is  perfectly  clear  that  they  them- 
selves admit  the  existence  of  the  doctrine ;  and  that  one  of  tliem 

(o)  1  Bro.  0.  0.  2t.  ^  It  V^  514. 
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ftt  )ka9t,  Ii(»d  Sldon,  has  acted  upoii  it;  for  it  was  j^ststij  ob- 
fl»vad  by  ihe  very  learned  Judge  before  wbom  thia  caae  fiiat 
came,  and  who  ^ve  great  attention  to  it,  up<m  a  fall  levieir  lof 
all  the  caBQB,  and  with  .a  diatinet  reference  to  what  Lord  Eldon 
had  previonaly  said  in  Mc  parte  Kendall^  that  althpngh  Lovd 
•Eldon,  in  EixpQ/rie  KeadmUy  expressed  some  anrprise  at  the  in- 
troduction of  this  equity,  yet  he  did  not  intimate  a. doubt  .of  its 
jexistenee,  and.that  he  had  indeed  acted  upon  it  in  Ghray  y.  Qkitf 
:faelL{(i)  To  which  Sir  WiUiam,  Grant  xnight  have  added,  that 
«ven  in  the  ease  of  Mc  parte  Kendall  itseli^  whereihis  Lordship  ip 
tfupposed  to  have  doubted  the  propriety  of  .the  rule,  and  where 
he.  certainly  expresses  his  ignoraoce  as  to  its  origin,  he  neyerthe- 
•kss'fiilly  recognized  it  That  Lord  Hardwicke  fully  recognised 
the  doctrine,  and  took  that  distinotion  between  meroantile 
•Iransaetions  and  other  conteacts,  whieh  waa  afterwards 
^referred  to  and  adopted  by  Sir  W.  Grant,  appears  l^*6QS\ 
dearf&om  the  caae  of  Bishop  y.  Church.{b) 

It  is  not  upon  slight  grouiids,  certainly,  that  any  court,  either 
of  law  or  equity,  ought  to  loosen  and  unsettle  that  which  has 
stood  for  so  long  a.period  as,  nineteen  yeara  If  it  be  true  that 
even  a  prevailing  error — ^what  has  been  called  a  common  or 
universal  error — may  be  said  to  make  the  law,  this  at  1^9^  ma^ 
be^owed  to  be a^ spt^fqu^dation  of  tjtie  dootnne  I  am  refer 
ring: to,  namely,  &at,. unless  a. great  and  mani&st  deviation £x>m 
principle  shall  have' been  committed,  it  may  create  much  Airther 
mischief  to  reverse  an  individual  case  by  way  of  correcting  a 
slight  error,  if  that  enpr  Jbas  been  acted  upon  for  a  long  series  of 
yearsyti^n  to  leave  it  as  it  atands;  mope  e^^edally^  if  the  opinion 
of  lawyers  and  the  decisions  of  judges  have  been  ruled  by  it,  and 
i^  upon  the  analogies  of  that  case,  the  same  principle  has  been 
recognized  and  adopted  in  other  cases  connected  with  and  relat- 
ing to  it 

Now  in  this  case  I  should  fbel  myself  under  the  pressure  of 
these  considerations ;  but  I  am  relieved  fix)m  all  doubt,  when  I 

(a)  9  Vea.  118.  <p),  2Te^  SQO.  311. 
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find  that  the  same  principle,  which  was  acted  upon  by  Lord 
Eldon,  has  been  already  pursued  and  followed  up  in  a  case  not 
now  called  in  question.  For  Sumner  v.  PoiveU{a)  was  as  nearly 
as  possible  the  principal  case,  or  rather  it  was  a  decision  the 
other  way,  upon  circumstances  the  converse  of  the  present  In 
that  case  there  was  an  obligation  constituted  by  covenant,  and 
it  was  held  that  the  whole  liability  arose  out  of  that  covenant, 
and  was  to  be  extended  no  further.  That  being  a  case,  then, 
the  converse  of  the  present,  it  may  be  referred  to  as 
[*507]  touching  upon  the  principle  here.  ''^Besides,  the  Mas- 
ter of  the  Bolls  there  distinctly  recognized  the  doctrine 
now  sought  to  be  impeached^  and  he  expressly  referred  to  this 
case  of  Devaynes  v.  iVbWe,  in  a  way  to  show  that  when  it  was  be- 
fore him,  it  had  not  been  lightly  dealt  with  by  his  Honor,  but 
had  been  decided  upon  mature  deliberation,  and  after  a  fo31  ex- 
amination of  all  the  authorities. 

Decree  affinned.(6) 


Mabtin  v.  Martin. — ^Bell  v.  Martin. 

1831:  llthMaich. 

After  the  marriage  of  a  female  ward  a  settlement  is  made^  under  tiie  direction  of  the 
conrt^  for  the  benefit  of  the  wife  and  chOdren  of  the  marriage,  of  a  moietjr  of  a 
I^fuitation  in  Demerara,  of  which  tiie  wife  was  seised  in  fee  at  the  time  of  the  mar- 
riage ;  the  husband  and  wife  afterwards  mortgage  the  estate  to  persons  having  full 
notice  of  the  settlement;  by  the  law  of  Demerara  the  settlement  was  a  nullitj, 
and  in  no  manner  affected  the  rights  and  powers  of  the  husband  and  wife  over  the 
estate:  Held,  that  the  mortgage  is  valid,  inasmuch  as  the  equity  of  the  wife  and 
ohildren  attaches  only  upon  the  person  of  the  husband,  and  not  upon  the  estate. 

The  plaintiflF,  Maria  Elizabeth  Alleyne  Martin,  was  entitled 
to  considerable  personal  estate,  and  to  the  fee  simple  of  a  moiety 
of  a  plantation  in  the  colony  of  Demerara,  called  New  Orange 
Nassau,  and  also,  in  the  event  of  her  attaining  twenty-one,  and 

(a)  2  Mer.  30. 

(a)  See  WiOnnton  y.  Emdera^  1  Myhie  ft  Keen,  682. 
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of  her  brother  dying  under  that  age,  to  the  fee  simple  of  the 
other  moiety  of  the  aame  plantation.  She  and  her  brother  being 
both  in£anta,  a  suit  in  their  names,  for  the  protection  of  their 
persons  and  fortunes,  was  instituted  by  their  next  friend  in  the 
Court  of  Chancery  in  England,  against  all  proper  parties: 
pending  that  suit,  the  fismale  plaintiff,  before  she  or  her 
^brother  attained  the  age  of  twenty-one  years,  inter-  [^608] 
married,  without  tiie  consent  of  the  court,  with  the  de- 
fendant, Anthony  Crosbie  Martin :  and  an  order  was  made  in 
the  cause,  referring  it  to  Mr.  Popham,  then  one  of  the  Masters 
of  the  Court,  to  approve  of  a  proper  settlement  of  her  real  and 
personal  estate  upon  her  and  her  children.  In  pursuance  of  that 
order  an  indenture  of  settlement,  dated  the  27th  day  of  August^ 
1802,  and  made  between  Anthony  Crosbie  Martin  and  his  wife 
of  the  one  part,  and  John  Longden  and  David  Milne  of  the 
other  part,  was  approved  by  the  Master,  and  duly  executed. 
By  this  settlement  Anthony  Crosbie  Martin,  in  consideration  of 
the  marriage,  bargained,  sold  and  assigned  imto  John  Longden 
and  David  Milne,  their  executors,  administrators  and  assigns,  all 
those  the  personal  estate  and  effects  therein  described  of  Maria 
Elizabeth  Alleyne  Martin,  and  all  right,  title,  claim  and  demand, 
both  at  law  and  in  equity,  of  him,  Anthony  Crosbie  Martin,  o^ 
in,  to,  and  out  of  the  same  and  every  part  thereoi^  to  hold  and 
enjoy  the  same  unto  and  by  John  Longden  and  David  Milne, 
their  executors,  administrators  and  assigns,  as  and  for  their  own  * 
proder  moneys  and  property;  nevertheless  upon  trust,  after 
raising  a  certain  sum  for  the  purposes  therein  mentioned,  to  lay 
out  and  invest  the  thereby  assigned  trust  premises  in  govern- 
ment or  real  securities  as  therein  mentioned ;  and  upon  further 
trust,  that  John  Longden  and  David  Milne  and  the  survivor  of 
th^n  and  the  executors  and  administrators  of  such  survivor, 
should,  from  time  to  time,  during  the  joint  lives  of  Anthony 
Crosbie  Martin  and  the  plaintiff  his  wife,  pay  the  interest, 
dividends  and  annual  produce  of  the  trust  moneys,  stocks^ 
funds  and  securities,  and  every  part  thereof  as  the  same 
should  from  time  to  time  become  due  and  payable,  unto 
auch  person  or  peaioni^  and  for  such  intents  and  purposes 
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[*60i9]  *te  flie  wife,  tiot^thatanding  her  marriage'  shduld,  by 
any  note  or  writing  signed  by  her,  direct  or  appoint ; 
btrt  so'  as  not  to  deprive  her  of  th^  intended  use  or  benefit  there- 
of by  sale  or  mortgage  or  otherwise  in  the  way  of  antieipaition ; 
and,  in  default  of  such  diieetion  or  appointment,  that  they  should 
from  time  to  time  pay  the  same  into  her  proper  hands,  for  het 
sok  and  separate  use,  notwithstanding  the  marriage,  free  from 
the  debts,  intermeddling,  contracts  or  engagements  of  Anthony 
Oirofibie  Martin ;  and  her  receipts  were  to  be  sufficient  release! 
and  discharges  for  such  dividends,  interest  and  annual  produce : 
and  in  case  she  should  happen  to  mirvive  her  husband,  and 
ihere  should  be  one  or  more  child  or  children  of  Anthony  0. 
Martin  on  Ijie  body  of  Maria  Elizabeth  Alleyne  his  wife,  then, 
from  and  immediately  after  the  decease  of  Anthony  C.  Martin, 
fts  to  one  moiety  of  the  said  trust  moneys,  stocks,  ftmds  and  se- 
curities, upon  trust  that  they  John  Longden  And  David  Milne, 
bt  the  survivors  of  them,  or  the  executors  or  adminislrators  of 
such  survivor,  should  assign,  transfer,  or  pay  the  same  unto 
Maria  Elizabeth  Alleyne  Martin  for  her  absolute  use  and  ben^t ; 
and  after  declaring,  as  to  the  other  moiety,  certain  trusts  for  the 
betiefit  of  the  issue  of  the  marriage,  it  was  by  the  indenture 
frirther  agreed,  that,  in  case  there  should  be  no  child  of  the  mar- 
riage who  should  Hve,  being  a  son,  to  attain  the  age  of  twenty- 
one  years,  or^  being  a  daughter,  to  attain  that  age  or  be  married, 
then  John  Longden  and  David  Milne  should,  from  and  after  the 
decease  of  Anthony  C.  Martin  and  such  &ilure  of  children,  pay, 
assign  and  transfer  the  last-mentioned  mmety  or  half  part  of  the 
trust  moneys  and  premises  thereby  assigned,  and  the  stocka^ 
ihnds  and  securities  upon  which  the  same  should  be  laid  out  or 
invested,  or  so  much  thereof  as  shotild  not  have  been 
[*610]  applied  by  way  of  advancement  as  therein  ^mentioned) 
unto  Maria  Elizabeth  Alleyne  Martin  for  her  absolute 
use  and  benefit:  And  it  was  thereby  also  agreed  and  declared, 
that  in  case  Anthony  C.  Martin  should  happen  to  survive  his 
wifo,  and  there  should  be  one  or  mofe  child  or  chUdr^  of  the 
marriage,  then,  as  to  one  moiety  of  the  said  trust  moneys  and 
pr^uniaea,  the  same  should  be  held  apontnuHto  pay  the  dividends^ 
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iftt^est  and  anniiftl  produce  thereof  unto  Anthony  C  Martin  ok 
hjfl  assigns  during  the  term  of  his  natural  life ;  and  as  to  the  other 
moiety,  from  and  after  such  d^ease  of  the  wife,  in  the  lifetimq 
of  her  husband,  and  also  as  to  the  first  mentioned  moiety,  of 
which  the  interest^  dividends  and  annual  produce  were  so  directed 
to  be  paid  to  &e  husband  for  his  life,  from  and  after  the  deceosQ 
of  him  Anthony  Q.  Martin,  certain  trusts  were  declared,  for  the 
benefit  of  the  children  of  the  marriage,  and  Anthony  C.  Martio, 
in  mani)er  therein  mentioned ;  but  if  there  should  be  no  child  of 
th^  marriage  who  should  live,  b^ing  a  son,  to  attain  the  age  al 
twenty-one  years,  or,  bieing  a  daughter,  to  attain  that  age  or  b^ 
laarried,  then  the  trustee  were  in  case  Anthony  C.  Martin  should 
purvive  hi^  wife)  to  permit^and  suffer  him  and  his  assigns  to  xe- 
oeive  and  take  the  dividends,  interest  and  annual  produce  of  the 
whole  of  the  trust  moneys  to  his  and  their  own  use  and  benefit 
fioring  his  natural  life ;  and  from  and  immediately  after  his  de- 
please,  to  pay,  as9ign  and  transfer  the  same,  or  so  much  thereof 
as  should  not  have  been  implied  by  way  of  advancement,  in  pu]> 
fiuanee  of  the  powers  therein  contained,  unto  such  person,  and 
£oT  such  intents  and  purposes,  and  in  such  parts,  shares  and  pro- 
portions, manners  and  fi>rm  as  Maria  Elizabeth  Alleyne  Martin, 
by  her  last  will  and  testament,  &c.,  to  be  signed,  published  an4 
^litested  as  therein  mentioned,  should  direct  or  appoint ;  and  in 
li^&uIt  of  such  direction  or  appointment,  unto  such 
person  or  perac^^  lus,  at  the  timje  of  *the  death  of  Maria  [*511] 
JSlizabeth  Alleyne  Martin,  would  have  been  entitled  to 
hyer  peiBonal  e^taibe,  in  case  she  had  died  without  having  been 
married  and  intestate :  and  Anthony  C.  Martin  did  for  himself 
bis  heirs,  executors  and  administrators,  and  for  his  wife,  covenant 
with  John  Longden  and  David  Milne,  their  heirs,  executors  and 
administrators,  and  she  Maria  Elizabeth  Alleyne  Martin,  so  fi^ 
fs  in  her  lay,  and  she  could  and  lawfully  might,  did  consent  and 
agree,  that  in  case  sbe  should  live  to  attain  the  age  of  twenty- 
one  years,  or  such  .other  age,  as  according  to  the  laws  of  the 
fifAonj  of  Demerara,  /should  z^ender  her  competent  to  concur  in 
iibfi  s^^nent,  he  Anthony  C.  Martin  and  she  Maria  Elizabeth 
AjyUyna  Martin,  and  9II  ol^ex  persons  dajming,  or  to  claim,  by, 
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from,  under  or  in  trust  for  them  or  either  of  them,  would,  imme- 
diately upon  her  attaining  the  age  of  twenty-one  years  or  such 
other  age  as  aforesaid,  or  as  soon  after  as  might  be,  at  the  costs 
and  charges  of  Anthony  C.  Martin,  by  such  conveyances  and  as- 
surances in  the  law  as  John  Longden  and  David  Milne,  &c^ 
should  in  that  behalf  direct  and  reasonably  require,  convey  and 
assure,  unto  John  Longden  and  David  Milne,  their  heirs,  execu- 
tors and  administrators,  as  well  all  that  undivided  m<»ety  of  them 
Anthony  0.  Martin  and  Maria  his  wife  or  one  of  them  in  h«r 
right,  as  also  the  other  moiety  to  which  she,  or  Anthony  C.  Mar- 
tin in  her  right,  was  entitled  in  reversion  or  remainder,  expect- 
ant upon  the  decease  of  her  brother  under  the  age  of  twenty-one 
years,  of  and  in  the  plantation  called -New  Orange  Nassau,  witk 
the  boiling  houses,  still  houses,  and  other  out  houses  and  build- 
ings thereunto  belonging,  situate  and  being  in  the  colony  of  De* 
merara,  with  the  plantation  utensils  and  implements,  slaves,  cattle, 
and  all  other  estate  real  and  personal  thereunto  belonging,  situate, 
lying  and  being  in  the  said  colony,  with  the  appurtenances,  to 

hold  the  same  unto  and  to  the  use  of  them  John  Long- 
[*512]     den  and  *David  Milne,  thdr  heirs,  executors,  adminifr 

trators  and  assigns,  according  to  the  tenure,  nature  and 
quality  of  the  same  premises  respectively,  upon  the  trusts,  and 
under  and  subject  to  the  same  powers,  provisos,  declarations  and 
agreements  as  were  thereinbefore  expressed  and  contained  of  and 
concerning  the  before-mentioned  trust  moneys,  and  the  stocks, 
funds  and  securities  on  which  the  same  should  be  invested,  or  as 
near  and  conformably  to  the  said  trusts,  powers,  provisos,  de^ 
clarations  and  agreements  as  the  deaths  of  tilie  persons  and  the 
nature  of  the  several  properties  would  permit :  and,  in  order  that 
the  respective  estates  thereby  settled  and  covenanted  to  be  settled 
might  go  in  the  same  course  of  succession,  it  was  agreed  and  de- 
clared that  the  plantation,  hereditaments  and  prernises,  should, 
for  the  purposes  of  the  settlement,  be  considered  as  personal  es- 
tate ;  and  that  in  the  meantime,  and  imtil  such  conveyance,  as- 
surance, or  settlement  should  be  executed  as  aforesaid,  the  rents, 
issues,  and  produce  of  the  premises  so  to  be  conveyed,  settled 
and  assured,  should  go  and  be  paid  to  and  received  by  the  same 
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perBons,  and  in  the  same  manner,  as  if  such  conyeyanoe  and  as- 
surance had  been  actually  made. 

Maria  Elizabeth  AUejne  Martin,  some  time  after,  attained  the 
age  of  twenty-one  years ;  and  by  indentures  of  lease  and  release, 
bearing  date  the  2l8t  and  22d  days  of  January,  1806,  indorsed 
on  the  indenture  of  settlement,  and  made  between  Anthony  0.  . 
Martin  and  Maria  his  wife  of  the  one  part,  and  John  Longden 
and  David  Milne  of  the  other  part — ^reciting  that  Maria  E.  A. 
Martin  had  then  lately  attained  the  age  of  twenty-one  years,  and 
that  therefore  Anthony  C.  Martin  and  his  wife  were  desirous,  in 
pursuance  of  their  covenant  contained  in  the  indenture,  to  make 
and  execute  such  conveyance  and  assurance  of  their  un- 
divided moiety  of  the  *plantation  and  hereditaments,  to  [*518] 
which  the  plaintiff  or  her  husband  in  her  right  became 
absolutely  entitled  on  her  attaining  the  age  of  twenty-one  yeara^ 
upon  the  trusts  in  and  by  the  settlement  expressed, — Anthony 
C.  Martin  and  Maria  his  wife  granted,  bargained,  sold,  aliened, 
assigned,  transferred,  and  set  over  unto  John  Longden  and  David 
Milne,  and  to  the  heirs  and  assigns,  all  that  one  undivided  moiety 
of  them,  Anthony  C.  Martin  and  Maria  his  wife,  or  one  of  them 
in  her  right,  of  and  in  the  plantation  or  parcel  of  land  and  heredi* 
taments  commonly  called  New  Orange  Nassau,  with  all  houses 
and  out  houses  and  buildings  thereunto  annexed,  with  the  plant' 
tation  utensils  and  implements,  slaves  and  cattle,  and  the  off> 
spring  and  progeny  thereof  respectively,  and  all  the  appurte- 
nances whatever  to  the  said  hereditaments  and  premises  belong- 
ing, and  of  and  in  all  other  the  hereditaments  and  premises  in 
and  by  the  indenture  of  settlement  covenanted  and  agreed  to  be 
conveyed  and  assigned  respectively,  to  hold  such  part  or  pcuia  of 
the  same  plantation,  hereditaments  and  premises  as  were  of  the 
nature  of  real  estate  with  the  appurtenances,  unto  and  to  the  use 
of  John  Longden  and  David  Milne,  their  heirs  and  assigns,  and 
to  hold  such  part  and  parts  of  the  said  premises  as  were  of  the 
nature  of  personal  estates  or  chattel  interests,  and  every  part 
thereof,  unto  the  said  John  Longden  and  David  Milne,  their  execu- 
tors, administrators  and  assigns,  according  to  the  nature  and  quality 
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thereof,  neverthdlASfl^  upoa  aad.  for  the  fieveral  tniBtSi  aod  siibr 
ject  to  the  provisos,  declarations  ai^d  agTei^[^wts  in  and  by  th9 
indenture  of  the  27th  of  Augnst,  1802,  expressed  and  declared 
of  and  Qpnoeming  the  saxoe^  os  such  ox  so  many  of  thevi  aft  weie 
ihea  subsisting  undetermined  and  ^pable  of  taking  effect 

These  several  indentures  were  duly  |«co|xled  in  ihe  pxop^ 
^oa  ia  the  colony  of  D^m^i^ai^ 

[*gl4]        *The  brother  of  Mrs.  Martin  atteined  twentyrone  90^ 
aAerwards  died,  leaving  a  daughter  Jane  L'Espini^Q^e 
his  only  child    David  Milne  was  hi?  executor  a»9d  thegiwrdiai^ 
of  his  child. 

In  the  year  1807,  or  soon  afterwairds,  ihe  plantation  and 
estates  became  indebted  to  various  persona  for  stoKs  i^d  siipr 
pUes ;  and  it  was  deemed  necessary  to  raiae  a  sum  of  monc^  for 
the  use  and  benefit  o£  the  estate,  and  to  meet  the  wants  ctf  Mr. 
ftnd  Mrs.  Martin,  and  of  Jane  L'Espinasse.  Mr,  John  Wilson, 
who  resided  in  Demerara,  had  been  far  soipe  tune  receiver  and 
piaaager  of  the  plantation ;  and  in  order  to  procure  funds  to 
enable  him  to  carry  on  the  concern,  he  drew' a  bill  of  exchangei 
for  a  sum  of  1,622Z.  lbs.  2gI„  on  Mr.  Gladstone  a  merchant  of 
Liverpool  He  at  th^  same  time  sent  to  Mr.  01adstipn^  a  letter 
« explaining  the  reason  why  and  the  purpose  for  which  the  bill 
was  drawn ;  and  in  it  he  gave  an  aecount  of  the  pecuniary  staMi 
of  the  plantation,  and  proposed  that  Mr.  Gladstone  should  b^r 
QOJOQ  consignee  of  the  plantation  in  England  Ai^thony  C*  Marr 
tin  also  sent  a  letter  to  David  Milne,  dated  the  21st  day  of  JanuT 
ftry,  1808,  inclosing  a  copy  of  Wilson's  lettej?  to  Mr.  Gladstoi^ 
The  intention  was  that  Mr.  Gh^dstone  should  become  the  co^r 
fiignee  in  England  of  the  plantation,  and  should  in  that  chanv^r 
Iber  advance  the  amount  of  the  bill  and  such  other  sums  a9 
might  be  necessary  for  the  purposes  of  the  concern.  Upon  th9 
arrival  of  the  letters  of  Mr.  Wilson  and  Mr.  Martin  in  @ng^nd| 
aome  correspondence  on  the  inject  took  place  betWieen  Mi; 
Gladstone  and  David  Milne,  and  Mr.  Gladstone  p^d  a  s^m  of 
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9081 175.  9d.  in  part  of  the  bill ;  but  they  did  not  finally  cofme 
to  an  J  agreement  as  to  the  terms  upon  which  Mr.  Gladstone 
should  accept  the  bill  of  exchange,  and  act  as  the  consignee  of 
the  plantation  in  England ;  and  Mr.  Gladstone  had  no  further 
transaction  connected  with  the  plantation.  In  the  hope 
of  obtaining  better  terms  than  *weTe  required  by  Mr.  [*516] 
Gladstone,  David  Milne  applied  to  the  house  of  Reed 
and  Bell  in  London,  with  whom  he  had  some  connection  in  busi- 
ness:  and  it  was  ultimately  agreed  between  Mr.  Milne  and  the 
firm  of  Reed  and  Bell  that  they  should  make  the  necessaiy  ad- 
Tances  for  the  estate,  and  receive  the  consignments  as  proposed 
in  Mr.  Wilson's  letter ;  that,  there  being  a  sum  of  8082. 17s,  8dL 
due  to  Mr.  Gladstone  in  respect  of  his  advances^  Messrs.  Reed 
and  Bell  should  pay  him  that  sum ;  and  that  a  mortgage  should 
be  executed  to  them  of  the  plantation  and  property  in  Demerara 
to  secure  to  them  the  advances  they  might  make  in  respect  of  it. 
In  pursuance  of  this  arrangement,  Messra  Reed  and  Bell  ad- 
vanced money  and  accepted  bills ;  and  an  indenture  of  mort- 
gage was  prepared  for  execution,  bearing  date  the  Slst  of  March, 
1809,  and  made  between  Anthony  G.  Martin  and  Maria  his  wifb 
of  the  first  part,  John  Longden  and  David  Milne  of  the  second 
part,  and  James  Bell  of  the  third  part,  which  James  Bell  to- 
gether with  Charles  Reed  were  then  the  partners  of  the  house  of 
Reed  and  Bell,  whereby,  after  reciting  that  Anthony  C.  Martin 
and  Maria  his  wife,  and  also  David  Milne  as  such  executor  and 
guardian  as  aforesaid,  had  applied  to  and  requested  James  Bell 
to  advance  and  lend  the  sum  of  1,0002.,  and  that,  in  order  to 
secure  the  repayment  thereof  with  interest,  after  the  rate  of  6 
pet  cent.,  and  also  any  further  sum  of  money  which  James  BeU 
might  advance  for  Anthony  C.  Martin  and  his  wii^  and  also  for 
David  Milne  as  such  guardian,  and  any  or  either  of  them,  not 
exceedii\g  the  sum  of  8,0002.,  and  interest  at  the  rate  aforesaid  on 
such  further  sum  or  sums  of  money  from  the  time  or  respective 
times  of  advancing  the  same,  they  Anthony  C*  Martin  and 
Maria  his  wife,  and  also  John  Longden  and  David  Milne,  had 
^Topoaed  and  agreed  to  assign  the  entirety  of  the  plantalioiii 
hereditaments,  and  premises  to  James  Bell,  Ins  exooa- 
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[*616]  tors,  administratoTB  and  *afisigns  by  way  of  mortgage, 
it  was  witnessed,  that  in  consideration  of  the  said  sum 
of  1,000Z.  paid  to  Anthony  C.  Martin  and  Maria  his  wife,  and  to 
David  Milne  as  such  guardian  as  aforesaid,  in  trust  for  Jane 
L'Espinasse,  and  for  the  other  considerations  therein  mentioned, 
John  Longden  and  David  Milne,  at  the  request  and  by  the  direc- 
tion and  appointment  of  Anthony  C.  Martin  and  Maria  his  wif^ 
did  grant,  bargain,  sell,  demise,  assign,  transfer,  and  set  over, 
and  Anthony  C.  Martin  and  Maria  his  wife  did  direct,  limit,  and 
appoint,  grant,  bargain,  sell,  demise,  assign,  and  set  over,  ratify, 
and  confirm,  and  also  David  Milne,  as  such  executor  or  guardian 
as  aforesaid,  did  grant,  bargain,  sell,  and  demise,  assign,  transfer, 
and  set  over  unto  James  Bell,  his  executors,  administrators,  and 
assigns,  all  that  the  entirety  of  the  plantation  or  parcel  of  land 
commonly  called  or  known  by  the  name  of  New  Orange  Nassau, 
with  the  boiling  house,  curing  house,  still  houses,  and  other  out 
houses  and  buildings  thereunto  belonging,  situate,  lying  and 
being  in  the  colony  of  Demerara,  together  with  the  plantation, 
utensils,  and  implements,  slaves  and  cattle,  and  the  offspring  and 
progeny  thereof  respectively,  to  hold  unto  James  Bell,  his  exe- 
cutors, administrators  and  assigns  for  the  term  of  1,000  years 
thence  ensuing,  subject  to  a  proviso  for  redemption  on  payment 
of  the  sum  of  1,000/.  and  interest,  in  manner  therein  mentioned, 
together  with  such  further  sum  or  sums  of  money,  not  exceeding 
the  sum  of  8,000i,  which  James  Bell  should  advance  for  An- 
thony C.  Martin  and  the  plaintiff,  and  also  David  Milne,  in  their 
respective  capacities,  with  interest  at  the  rate  aforesaid. 

This  indenture  was  executed  by  Anthony  C.  Martin  and 
Maria  his  wife,  and  by  David  Milne,  and  was  duly  enrolled  and 
roistered  at  Demerara,  according  to  the  law  prevailing  in  that 
colony. 

[*617]        *The  advances  made  by  the  house  of  Beed  and  Bell 

on  account  of  the  plantation  and  its  owners  having 

greatly  exceeded  the  amount  of  their  mortgi^,  Messrs.  Beed 

and  Bell  requested  fix)m  David  Milne  and  Anthony  G.  Martin 
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and  Maria  his  wife  a  further  security ;  and  accordingly  a  deed- 
poje  of  further  charge  and  mortgage,  bearing  date  the  14th  of 
September,  1812,  was  indorsed  on  Ihe  last*mentioned  indenture 
of  mortgage.  This  deed-poll  was  made  in  the  names  of  Anthony 
C.  Martin  and  Maria  his  wife,  and  John  Longden  and  David 
Milne,  and  thereby,  after  reciting  that,  since  the  date  and  execu* 
tion  of  the  indenture  of  the  81st  of  March,  1809,  James  Bell  had 
lent  and  advanced  to  Anthony  C.  Martin  and  Maria  his  wife, 
and  to  David  MUne  as  such  executor  and  guardian  as  aforesaid, 
the  further  sum  of  8,0002.,  and  that  Anthony  C.  Martin  and  his 
wife  and  David  Milne  had  requested  James  Bell  to  advance  and 
lend  a  further  sum  to  the  extent  of  9,0002.,  exclusive  of  the  sum 
then  due  to  him,  which  he  had  consented  to  do  upon  having  the 
same  with  interest  secured  to  him  by  a  further  charge  or  mort- 
gage upon  the  plantation,  it  was  declared  that,  in  consideration 
of  the  fiirther  advance  to  be  made  by  James  Bell,  they,  Anthony 
C.  Martin  and  Maria  his  wife,  and  John  Longden  and  David 
Milne,  did  subject  and  charge  the  plantation  with  the  repayment| 
not  only  of  the  sum  of  8,0002.  and  interest,  but  also  of  all  such 
further  sums  as  the  said  James  Bell  had  then  already  advanced, 
or  should  thereafter  advance,  with  interest,  after  the  rate  of  6  per 
cent.,  not  exceeding  the  sum  of  9,0001  exclusive  of  the  sum  of 
8,0002. ;  and  Anthony  C.  Martin  and  Maria  his  wife,  and  John 
Longden  and  David  Milne,  covenanted  that  the  plantation  and 
hereditaments  should  stand  charged  as  well  with  the  sum  of 
8,0002.  and  interest,  as  with  such  other  sum  as  James  Bell  should 
advance  as  aforesaid. 

*David  Milne  executed  this  deed-poll  for  himself  and,  [*518] 
by  power  of  attorney  authorizing  him  so  to  do,  for  the 
other  parties  to  it;  and  it  was  duly  enrolled  and  registered  in 
the  colony  of  Demerara.  The  name  of  James  Bell,  it  was  ad- 
mitted, was  made  use  of  in  these  transactions  as  a  trustee  on  be- 
half of  himself  and  of  Charles  Beed  as  copartners. 

The  sums  of  money  advanced  by  Messrs.  Beed  and  Bell  on 
account  of  the  plantation  and  the  owners  of  it,  subsequently  to 
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1812,  having  gieady  increased  in  amount,  it  became  neoesaaay 
•that  a  farther  seciirity  should  be  executed  to  them ;  and  accord- 
ingly a  power  of  attorney,  bearing  date  the  1st  of  March,  1815, 
was  executed  by  Anthony  C.  Martin  and  his  wife  to  John 
Wilson,  Esq.,  of  Demerara,  thereby  authorizing  him  to  appear 
before  the  commissioners  of  the  court  of  civil  and  criminal  jus- 
tice of  'Demerara,  and  in  the  names  of  them  Anthony  C.  Martin 
and  Maria,  his  wife,  as  the  lawful  proprietors  of  an  undivided 
moiety  of  the  plantation  named  New  Orange  Nassau,  to  declare 
them,  Anl^ony  C.  Martin  and  Maria  his  wi&,  to  be  truly  and 
justly  indebted  imto  James  BeU  of  London,  merchant,  a  partner 
in  the  mercantile  house  or  firm  of  Beed,  Bell  &  Co.,  his  order, 
lieirs,  or  assigns,  in  the  sum  of  8,6122.  19s.  5d. ;  and  to  promise 
to  repay  the  simi  of  '8,612Z.  19s.  bd.  to  James  Bell,  his  order, 
heirs,  or  assigns,  free  and  without  charges,  in  three  equal  annual 
.instalments,  at  the  times  therein  mentioned,  with  interest ;  and 
:£>r  the  better  security  thereof  to  put  the  said  J.  Bell  in  possep- 
sion  of  the  one  undivided  moiety  of  the  plantation  called  New 
Orange  Nassau,  with  all  negroes  thereupon  belonging  to  the 
.6ame,  buildings  and  further  dependencies,  to  be  taken  by  both 
the  respective  parties,  according  to  the  inventory  thereof  until 
the  debt  of  8,6122. 19s.  5d.,  with  the  interest  due  thereon,  should 

have  been  paid  <^  and  settled;  with  power  to  James 
[*619]    :Bell  to  '^administer  alone  the  undivided  half  of  the 

plaAtatioia,  or  to  cause  it  to  be  ad^nistered  by  h^ 
.lagents,  and  to  ^ahip  and  consign  the  produce  already  in  hand  and 
further  to  be  gathered  to  such  persons  or  houses  of  ^trade  m 
London,  and,  in  case  of  the  surrender  of  the  colony  to  Holland, 
in  Amsterdam,  as  James  Bell  should  thJAk  proper.  The  instru- 
ment cosiained  various  other  clauses  in  order  to  make  the  se- 
curity effi^otual,  according  to  the  law  of  the  colony. 

A  similftr  power  of  attorney  was  executed  to  John  Wilson  by 
David  Milne  and  John  Longden ;  and  the  name  of  the  defend- 
ant, James  Bell,  was  used  in  both  these  documents  in  trust  for 
.  liimself  *«nd  Ms  paiteers. 
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By  Virtue  o(  thede  potrera  John  Wilson  appeared  as  the  attor- 
ney of  Anthony  C.  Martin  atid  his  -wife,  and  of  J.  Longden  and 
David  Milne  as  trustees,  before  the  coitrt  of  criminal  and  civil 
justice  at  Demerara,  and,  in  the  forms  required  by  the  Dutch 
'law,  passed  a  mortgage  of  a  moiety  of  the  plantation,  dated  the 
Ist  of  September,  1815,  in  the  terms  and  upon  the  conditions 
contained  in  the  letters  of  attorney.  Shortly  afterwards,  what 
•was  called  a  sentence  of  willing  condemnation  was  obtained 
against  the  plantation,  whereby  the  house  of  Beed,  Bell  &  Co. 
became  entitled  to  sell  the  plantation,  and  to  apply  the  money 
arising  from  the  sale  in  liquidation  of  their  debt 

At  a  subsequent  period  Bell  and  Grant  l)ecame  the  sucoessois 
in  business  of  Reed  and  Bell,  and  the  debt  and  the  securities 
were  vested  in  the  new  firm. 

A  settlement  of  accounts  having  taken  place,  an  agreement 
was  entered  into,  bearing  date  the  27th  day  of  April, 
1820,  and  made  between  Bell  and  Grant  as  *copartner8  [*52(y] 
of  the  one  part,  and  Anthony  C.  Murtin  and  his  wife 
of  the  other  part,  whereby— after  reciting  that  Anthony  C.  Martin 
was  indebted  to  the  defendants  as  partners  and  successors  in 
trade  of  the  house  of  Reed,  Bell  4;  Co.,  in  a  considerable  sum  of 
money  secured  to  them  by  several  mortgages  upon  certain  estates 
of  Anthony  C.  Martin,  in  Ireland,  and  upon  the  moiety  of  a 
plantation  called  New  Orange  Nassau,  in  Demerara,  which  last- 
mentioned  mortgage  was  taken  in  the  name  of  James  Bell,  as  a 
J)artner  in  the  house  of  Reed,  Bell  &  Co.,  on  behalf  of  the  firm ; 
and  that  disputes  had  for  some  time  existed  between  Anthony 
C.  Martin  and  Bell  and  Grant,  their  predecessors  or  partners,  re- 
specting the  balance  claimed  by  them  to  be  due  from  Anthony 
C.  Martin,  amounting,  on  the  31st  of  December,  1819,  to  the 
sum  of  10,881Z.  1^.  8rf.,  from  which  sum  Anthony  C.  Martin 
claimed  certain  allowances  in  respect  of  an  alleged  possession  of 
the  mbrtgaged  estates  by  the  hoiwe  of  Reed,  Bell  &  Co. ;  and 
in  order  to  put  an  end  to  these  disputes,  the  parties  thereto  had 
'tigreefd  to  the  terms  and  conditions  therein  meiitioned— it  was 
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witnessed  that,  for  the  considerations  therein  mentioned,  Anthony 
C.  Martin  and  the  plaintiJBf,  his  wife,  and  the  defendants  did 
thereby  severally  and  respectively  covenant  with  the  other  and 
others  of  them,  that  the  amount  then  due  fix>m  Anthony  C. 
Martin  upon  the  several  mortgages  should  be  agreed  at  the  sum 
of  9,0002.,  as  a  final  balance,  such  balance  to  be  binding  and  con- 
clusive on  both  parties ;  that  Anthony  C.  Martin  should  relin- 
quish all  title  and  claim  to  allowances  and  deductions,  and  Bell 
and  Grant  agree  to  limit  and  reduce  their  demand  to  that  sum ; 
that  Anthony  C.  Martin  should,  within  nine  months,  pay  the 
sum  of  9,0002.,  or  the  greater  or  less  sum  as  the  case  might  be, 
which  should  then  be  due,  with  interest;  that,  in  the  meantime, 
Bell   and  Grant   should  retain    the   mortgage  securities  and 

all  the  title  deeds  relating  thereto,  and  aU  remedies 
[*521]     *thereon,  except  only  so  far  as  such  remedies  might  be 

suspended  or  varied  by  the  agreement ;  that  they  should 
be  at  liberty,  immediately  on  the  execution  of  the  agreement, 
and  should  be  authorized  by  Anthony  C.  Martin  and  his  wife 
and  all  proper  parties,  by  ui  instrument  to  be  executed  at  the 
same  time  with  the  agreement,  to  take  such  proceedings  on  or 
by  virtue  of  the  noortgage  of  the  moiety  of  the  plantation  and 
estate  called  New  Orange  Nassau  as  by  taii  law  of  Demerara 
might  be  necessary,  to  ratify  and  confirm  the  mortgage  thereon 
for  the  sum  of  9,0002.,  or  the  greater  or  less  sum  actually  due,  as 
the  case  might  be,  and  interest,  as  the  counsel  for  the  defendants 
should  advise,  and  as  fully  and  effectually  in  every  respect  as  if 
all  the  forms  used  in  Demerara  for  such  a  purpose  were  therein 
inserted ;  that  if  Anthony  C.  Martin  should  not  within  the  time 
prescribed  pay  the  principal  and  interest.  Bell  and  Grant  should 
be  at  liberty,  and  they  were  thereby  authorized,  to  foreclose  the 
mortgage  of  the  plantation,  and  to  enter  thereon  and  make  sale 
thereof^  and  the  stocks,  slaves  and  effects  thereon,  or  to  take 
such  other  proceedings  relative  to  the  mortgage  and  estate  as 
they  should  think  fit,  without  being  compelled  to  have  recourse 
in  the  first  instance  to  the  mortgages  on  the  estates  in  Ireland;  it 
being  the  intent  and  meaning  of  all  the  parties  that  the  mortgage 
on  the  plantation  in  Demerara  should  be  deemed  and  considered 
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88  the  first  seeunij  to  the  defendantfi,  and  to  be  resorted  to  by 
them  in  the  first  instance :  and  it  was  further  agreed  that  alr 
thongh  Anthony  C.  Martin  should  not  within  the  time  limited 
pay  die  sum  of  9,000^.,  yet  the  sum  of  9,0002.  should  be  takea  as 
the  agreed  debt  between  the  parties  upon  the  (dd  account,  and 
neither  party  should  be  at  liberty  to  open  the  same,  and  revive 
any  of  the  claims  or  disputes  existing  between  them,  touch- 
ii^  the  amount  of  the  debt  or  the  debts  claimed  thereupon, 
preriotisly  thereto;  that  Anthony  0.  Martin  and  his 
*wife  and  all  other  necessary  parties,  should,  at  the  re*  [*623] 
quest  of  the  defendants,  make  and  execute  all  such 
further  deeds,  instruments,  and  assignments,  as  might  be  neoe^* 
sary  and  proper  to  carry  that  agreement  into  full  effect;  and 
that  in  case  of  such  default  as  aforesaid,  the  several  mortgages 
so  held  by  or  in  trust  for  Bell  and  Grant  should,  notwithstand- 
ing that  agreement,  be  in  full  force  imd  effect  for  the  sum  of 
9,000/.,  or  the  greater  or  less  sum  actually  due,  as  the  case 
Inight  be,  and  interest  at  6  per  cent  per  annum. 

In  order  to  carry  this  agreement  into  eflGsct,  a  power  of  attar* 
ney,  beating  date  the  same  27th  of  April,  1820,  was  executed  by 
Anthony  C.  Martin  and  his  wife,  Oeoige  MUne,  the  son  of  David 
Milne,  James  Christian  Clement  Bell,  described  as  the  heir  at 
law  and  administrator  of  James  Bell,  and  Bobert  Grant  his  part- 
xuestj  by  whioh,  after  reciting  the  articles  of  agreement,  the  parties 
constituted  Frederick  Cost  of  Demerara  their  attorney,  and 
authorised  him  to  appear  in  the  court  of  civil  and  criminal 
justice  in  the  colony  of  Demerara,  and  to  acknowledge  and  de- 
dare  diat  he  Anthony  C.  Martin  was  justly  indebted  unto  Bell 
and  Grant,  upon  and  by  virtue  of  the  mortg£lge  of  the  5th  of 
September,  1816,  in  the  sum  of  9,000Z.  sterling ;  and  to  confirm 
to  ihem  the  full  possession  of  the  moiety  of  the  plantation,  ne- 
groes, and  stock  granted  by  John  Longden  and  David  Milne. 
Frederick  Cost,  in  pursuance  of  this  power,  and  in  the  forms 
fequiied  by  the  Dutch  laws,  duly  passed  the  mortgage,  and  took 
all  necessary  steps  for  carrying  the  articles  of  agreement  into 
effect    The  time  stipulated  for  the  payment  of  the  aum  of  9,000J. 

VOL.  IL  29 
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expired  on  the  29th  of  June,  1821 ;  and  the  money  was  not 
paid. 

IThe  sums  of  money  seemed  by  the  mortgages  were  advanced 
by  Beed  and  Bell  and  their  successors  in  business,  partly 
[*52S]  for  the  purpose  of  satisfying  and  ^discharging  the  debts 
due  from  the  moiety  of  the  plantation  belonging  to  An- 
thony C.  Martin  and  the  plaintiff  his  wife,  or  one  of  them; 
partly,  at  the  request  and  entreaty  of  Mrs.  Martin,  for  the  sub- 
sistence of  herself  her  husband  and  children,  to  provide  them 
with  comforts,  and  to  preserve  them  from  wanting  the  common 
necessaries  of  life ;  andpartlyfor  the  purpose  of  supplying  stores 
for  the  use  of  the  plantation,  and  in  their  character  of  consignees 
to  the  plantation. 

In  1820,  a  suit  was  instituted  in  the  Court  of  Chancery,  in  the 
name  of  the  in&nt  Jane  L'Espinasse,  by  her  next  friend,  to  which 
Beed  and  Bell,  together  with  A.  C.  Martin  and  his  wif^  and 
Gteorge  Milne,  were  defendants.  By  a  decree  in  that  suit,  bear- 
ing date  the  25th  day  of  March,  1820,  it  was  referred  to  the 
Master  to  inquire  whether  the  estate  of  the  in&nt  had  been  oar 
was  liable  in  respect  of  any,  and  if  any,  pf  which  of  the  several 
sums  secured  by  the  mortgage  and  further  charge  bearing  date 
the  81st  of  March,  1809,  and  the  5th  of  September,  1816.  The 
Master  made  his  report  in  that  cause  on  the  20th  of  February, 
1821 ;  and  by  it  he  allowed  the  defendants  Beed  and  Bell  such 
sums  as  were  properly  chargeable  against  the  infant's  moiety. 

The  present  bill  was  filed  by  Mrs.  Martin  for  the  purpose  of 
having  it  declared  that  the  several  mortgages  and  chai^ges  were 
firaudulent  and  void,  as  against  the  articles  of  agreement  of  the 
27th  day  of  August,  1802,  and  the  settlement  of  the  21st  and 
22d  days  of  January,  1806. 

A  cross  bill  was  filed  by  James  Christian  Clement  Bell  and 
Bobert  Grant,  the  present  partners  in  the  firm  of  Bell  and  Grant, 
for  the  purpose  of  establishing  the  mortgages  and  charges. 
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*Bj  the  decree  made  at  the  original  hearing  of  these  [*624] 
canses,  bearing  date  the  16th  of  December,  1829,  it  wbb 
referred  to  the  Master  to  inquire  whether,  by  the  kw  of  Deme- 
rara,  the  legal  estate  in  the  plaintiff  M.  E.  A.  Martin's  moietj  of 
the  plantation  and  premises  in  the  pleadings  mentioned,  passed 
to  the  trustees  of  the  deeds  of  lease  and  release,  bearing  date  re- 
spectivelj  the  2l8t  and  22d  dajs  of  January,  1806 ;  and  also  to 
inquire  whether  by  the  law  of  JDemerara,  and,  in  case  where 
there  waa  no  ante-nuptial  contract,  any  contract  bindingthe  wife's 
real  property  could,  after  marriage,  be  made  between  the  husband 
and  wife,  or  between  the  husband  and  other  persons  as  trustees 
for  the  benefit  of  the  wife  and  children ;  and  also  to  inquire 
whether,  after  a  valid  settlement  made,  by  the  law  of  Dementia, 
for  the  separate  benefit  of  the  wife,  with  remainder  to  the  diil- 
dren,  the  husband  could  in  any  and  what  naanner,  and  under 
what  circumstances,  renounce  the  benefit  of  such  settlement  in 
fevor  of  any  and  what  creditors ;  and  also  to  inquire  in  whom  the 
legal  estate  in  the  moiety  of  the  plantations  in  question  was,  by 
the  law  of  Demerara,  then  vested,  and  by  what  means ;  and 
whether,  by  the  law  of  Demerara,  there  was  a  lien  upon  the  es- 
tate for  moneys  advanced  for  the  support  of  a  wife  and  her  chil- 
dren, or  for  stores,  supplies  and  necessaries  for  the  estate,  and 
whe&er  it  made  any  difference  in  that  respect  that  the  estate  was 
originally  the  estate  of  the  wife,  and  was  settled  for  the  separate 
benefit  of  the  wife,  witii  remainder  to  the  children :  and  the  Mas- 
ter was  to  be  at  liberty  to  state  any  special  matters  at  the  request 
of  the  parties. 

In  pursuanoe  of  this  decree  the  Master  made  his  report,  and 
thereby  found  that,  according  to  the  Dutch  law,  which  prevails 
in  the  colony  of  Demerara,  upon  a  marriage  without 
any  ante-nuptial  contract,  a  ^community  of  the  real  and  \_*B2S] 
personal  estate  of  the  huriband  and  wife  takes  place ; 
that  the  Dutch  law  does  not  permit  or  acknowledge,  as  valid,  any 
kind  of  settlement  made  prior  to  the  marriage ;  that  the  inter- 
vention of  trustees,  in  such  a  deed,  is  a  proceeding  entirely  un- 
known, and  would  make  no  difference,  but  would  be  considexsed 
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meiely  as  in  frattdem  kgis;  that  the  right  of  the  hiiflband  and 
wife,  during  the  coverture,  musrt  remain  in  the  sanse  state  as  th^ 
were  fixed  at  the  period  of  their  nnion,  that  is  to  say,  that  a 
community  of  property  and  goods  then  immediately  takes  place 
between  tiiem ;.  that  neither  the  husband  nor  wife,  either  alone 
or  together,  can  make  any  alteration  whatever  in  that  state  of 
property  by  any  settlement  in  &vor  of  thCTciselves  or  their  issue ; 
tiiat  no  such  settlement  would  be  valid  or  binding ;  that,  accord- 
ing to  the  said  law,  a  real  estate  cannot  be  passed  by  deed  only, 
but  it  is  necessary  that  the  transfer  thereof  should  be  passed  and 
executed  before  the  magistrates  and  the  justices  of  the  place 
where  the  property  is  situated ;  that  the  legsd  estate  in  the  moiety 
of  the  plaintiff  Maria  Elizabeth  Alley  ne  Martin  of  the  plantations 
and  premises  in  the  pleadings  mentioned,  did  not  pass  to  the  trus- 
tees by  the  deeds  of  lease  and  release,  bearing  date  respectively 
the  21st  and  22d  of  January  1806;  that,  by  the  law  of  Demerara, 
and  in  a  case  where  there  was  no  ante-nuptial  contract,  no  eour 
tracts  binding  the  wife's  real  property  can  be  made,  after  mar^ 
riage,  between  the  husband  and  the  wife,  or  between  the  husband 
and  other  pc^es  as  trustees  for  the  benefit  of  the  wife  and  chil- 
ben ;  that  the  inquiry  whether,  after  a  valid  settlement  for  the 
separate  benefit  of  the  wife,  with  remainder  to  the  children,  the 
husband  can  renounce  the  benefit  of  it  in  ikvor  of  creditors, 
proceeded  upon  an  assumption  wholly  unknown  to  the  Dutch 
.  law ;  that,  by  such  law,  the  only  settiement  which  is 
{*526]  permitted  is  termed  *an  ante^nuptial  contract^  the  sole 
effect  of  which  is  to  exclude  community  in  respect  of  the 
property  the  subject  of  such  settlement ;  that  there  is  no  mode 
of  setthng  the  property  upon  the  children  of  the  marriage  by 
means  of  an  ante-nuptial  contract ;  that  an  ante-nuptial  contract 
cannot  be  varied  by  the  husband  and  wife  in  &vor  of  each  other, 
but  the  wife  with  the  consent  of  the  husband,  or  the  husband 
with  the  consent  of  the  wife,  can  mortgage  or  charge  the  settled 
property,  or  property  excepted  from  the  community,  in  fiivor  of 
creditorB  or  third  persons,  either  for  the  purpose  of  paying  off  the 
debts  of  the  husband,  or  of  satisfying  judgments  to  which  the 
property  was  previously  liable,  or  of  purchasing,  providing  or 
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paying  for  stores  and  necessaries  suppUed  to  plantations  and  es- 
tates situate  in  the  colobies^  and  particularly  in  the  colony  of  I)e> 
znerara,  and  generally  for  the  payment  and  satis&ction  of  any 
debts  validly  contracted ;  that  as  the  Dutch  law  forbids  womea 
to  become  sureties,  it  is  necessary,  when  a  settlement  has  been 
made  previous  to  marriage,  and  the  wife  is  desirous  of  subjecting 
her  separate  property  to  the  private  debts  of  her  husband,  that 
ahe  should,  in  the  deed  itself  expressly  renoun^  the  benefit  of 
such  law,  without  which  the  deed  would  not  be  valid  and  efiG^ 
tive  as  to  such  property,  but  it  is  incumbent  on  the  wife  to  pioye 
that  such  charge  or  incumbrance  was  created  on  account  or  in 
respect  of  the  private  debts  of  the  husband ;  and  when  the  con- 
Biderat^oii  is  for  necessaries  supplied  fi>r  ,the  support  and  mainte- 
nance of  the  wife  and  family,  or  for  the  supply  of  stores  And  pro* 
visions  for  the  separate  estate  of  the  wife,  it  would  not  come 
within  the  rule.  The  Master  further  found,  that,  upon  the  mar* 
riage  of  the  plaintiff  without  any  ante-nuptial  contract,  a  commu- 
nity of  the  moiety  of  the  plantation  ensued,  aod  thereupon 
Anthony  C.  Martia,  assisted  by  his  wife,  or  even  alone,  fbs  ^ 
legal  disposer  of  the  property  in  community,  was  en- 
abled, in  fevor  of  *creditors  or  third  persona,  to  vary  [*627] 
imd  alter  the  state  of  the  property,  by  any  deed  or  act, 
for  a  valuable  consideration;  that  supb  deeds  or  acts,  are  valid 
and  binding ;  that  the  effect  of  the  community  of  goods  is  to  form 
a  common  stock  of  the  whole  property,  both  movable  and  imr 
movable,  possess^  by  the  husband  and  wife  at  the  time  oi  theur 
miarriage,  or  acquired  subsequently,  which  common  stock  is  liable 
to  all  debts  and  engagements  of  either  party  existing  at  the  time 
of  or  contracted  during  the  marriage  by  the  husband,  or  by  the 
wijfe  with  his  concurrence;  that  Anthony  C.  Martin  and  the 
plaintiff  having  become  indebted  to  the 'defendant's  predecessor^ 
in  trade,  in  considerable  sums  of  money,  the  mortgage  of  the  1st 
of  September  1815,  passed  under  the  authority  of  the  pow^is  of 
attorney  executed  by  Anthony  C.  Martin  and  the  plaintiff  his 
wife,  and  by  John  Lon^den  and  David  Milne,  was  duly  passed, 
in  conformity  with  the  law  and  practice  of  the  colony,  for  th^ 
puiposeof  securing  such  smps  of  money;  l^at  the  l^gal  estate  io 


627  CASES  IN  CHANCERY. 

Martin  Y.Martin. 

the  moiety  of  the  plantation  in  question,  by  the  law  of  Demerarai 
vested  in  the  said  James  Bell,  upon  the  Ist  of  September,  1815, 
by  means  of  the  mortgage,  and  that  thus  the  legal  estate  was  then 
vested  in  the  defendant  James  Christian  Clement  Bell  as  the  heir 
at  law  of  James  Bell.  The  Master  ftirthcr  found,  that  by  the  law 
of  Demerara  there  is  a  lien  upon  the  estate  for  moneys  advanced 
for  the  support  of  a  wife  and  her  children,  and  for  stores,  supplies 
and  necessaries  ^imishedfor  the  estate ;  and  that  it  made  no  dif- 
ference, in  this  respect,  that  the  estate  was  originally  the  estate 
of  the  wife,  and  had  been  excluded  from  community  by  means 
of  an  ante-nuptial  contract 

The  two  causes  now  came  on  to  be  heard  on  further  directions 
on  the  Master's  report 

[♦628]     *Mr.  Tinney  and  Mr.  OatraU,  for  the  plaintiff. 

Mr.  Bickersteth^  Mr.  Pemberton  and  Mr.  S.  Jtaupdlj  for  the  de- 
fendants. 

On  the  part  of  the  plaintiff,  it  was  contended  that  the  validity 
of  the  incumbrances  was  to  be  tried  by  the  law  of  England.  The 
parties  were  resident  here  when  the  marriage  took  place  and  the 
settlement  was  made :  the  trusts  of  that  settlement  bound  the 
property  in  the  hands  not  only  of  the  husband  and  wife,  but  of 
all  who  acquired  interests  in  it  with  notice  of  the  equitable  rights 
to  which  it  was  subject  It  was  of  no  importance  that  Bell  had 
got  the  legal  estate ;  for  the  advances  were  made  with  fall  notice 
of  the  settlement,  and  the  defendants  could  not  be  permitted  to 
use  the  l^al  estate  to  defeat  the  equitable  interests  of  which  they 
had  notice  before  they  advanced  their  money.  The  settlement 
contained  an  express  provision  that  the  plantation  should  be  con- 
sidered as  personalty ;  and  if  a  suit  had  been  instituted  to  have 
the  trusts  of  the  settlement  carried  into  effect,  the  court  would 
have  directed  the  plantation  to  be  sold.  The  plaintiff  had  a  right 
to  that  relief;  and  when  the  property  was  converted  into  money, 
the  proceeds  would  be  dealt  with  only  according  to  the  trusts  of 


OASES  IN  CHANCERY.  628 

the  setdement  The  laws  of  Demerara  might  determine  in  whom 
the  legal  estate  was ;  but  the  law  of  England  woold  not  permit  a 
party  resident  in  London,  who  advanced  his  money  with  full 
knowledge  of  the  settlement,  to  make  nse  of  that  legal  estate  to 
annihilate  the  rights  of  the  wife  and  children. 

* 
On  the  other  hand,  the  defendants  insisted  that  to  argne  on 

the  supposition  that  the  plantation  was  bound  by  the  trusts  of 

the  settlement,  was  to  beg  the  whole  question.    The 

rights  of  the  different  persons  in  the  ^plantation  must    [*529] 

be  governed  by  the  law  of  the  colony ;  and  as  by  that 

law  the  settlement  was  inoperative,  the  trusts  which  it  purported 

to  create  were  a  mere  nullity,  so  fetr  as  the  property  in  Demerara 

was  concerned. 

The  Master  of  the  Bolls  : — ^It  has  been  contended  for  the 
}daintiff,  that  although  no  interest  actually  passed  to  the  wife 
and  children  by  the  marriage  settlement,  yet  the  court  might 
have  compelled  a  sale  of  the  wife^s  moiety  of  the  plantation,  and 
a  settlement  of  the  money  produced  by  the  sale  upon  the  wife 
and  children:  that  therefore  the  wife  had  an  equity  affecting  the 
estate;  and  that  the  defendants,  having  fall  notice  of  the  settle- 
ment, were  bound  by  it  equally  with  the  husband,  and  could 
not  by  their  act  defeat  the  wife's  equity.  But  it  was  admitted 
that  no  authority  could  be  found  directly  applicable  to  the  case. 

The  point  raised  by  the  plaintiff  does  not  appear  to  be  of 
much  importance  to  her  interests ;  because  if  that  point  could  be 
sustained,  it  seems  by  the  Master's  report  that  the  considerations 
for  the  defendants'  securities  would  by  the  law  of  Demerara 
^ve  them  a  lien  upon  the  moiety  of  the  plantation  against  the 
plaintiff  and  her  children,  to  the  amount  now  claimed  by  the 
mortgagees. 

I  incline  to  think  that  if  this  moiety  of  the  plantation  were  un- 
incumbered, and  a  bill  were  filed  by  the  wife  for  the  sale  o^  it^ 
and  for  the  investment  of  the  money  produced  by  the  sale  upon 
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tlie  trusts  of  ihe  Bettianent,  the  court  might  give  idie  Telief  thus 
prayed,  upon  the  giooiid  thai  it  would  effectuate  the  actual  pur- 
pose of  the  court  in  directing  the  settlement    But  the  settlenifiDt 

as  executed  does,  by  the  law  of  Demisrara,  in  no  manner 
[*580]    a£fect  the  right  and  power  of  ^he  husband  uid  wife 

over  the  estate,  and  leaves  them  with  the  same  absolute 
ownerdnp  that  they  would  have  had,  if  there  had  been  no  settle- 
ment. The  equity  of  the  wife  appears  to  me  therefore  not  to  be 
attached  to  the  estate,  but  to  the  person  of  the  husband^  by  reason 
of  his  contracts,  and  to  give  the  wife  a  li^t  only  to  daim  an 
equivalent 

It  is  true  that  if  the  estate  had  not  been  incumbered,  the 
proper  equivalent  would  have  been  the  sale  of  the  estate,  and  the 
investment  of  the  money  upon  the  trusts  of  the  settlement ;  and 
upon  a  suit  for  that  purpose  the  equity  of  the  wife  would  attach 
upon  the  estate ;  but  not  unto  such  bill  filed,  because  another  equiv- 
alent might  have  been  provided  by  the  oourt  To  illustrate  this 
distinction,  let  it  be  supposed  tJiat  Ibe  husband  in  this  case  had 
been  the  apparent  owner  of  two  estates  of  equal  value,  and  had, 
under  the  direction  of  the  court,  made  a  setdement  of  the  estate 
A.,  and  the  trustees  of  the  settlement  had  afterwards  been  evicted 
of  this  estate  by  the  defect  of  the  husband's  title.  There  can  be 
no  doubt  that  if  the  husband  remained  the  owner  of  the  estate 
B.,  upon  a  bill  filed  by  the  wife,  the  oourt  would  compel  a  setde^ 
ment  of  the  estate  to  the  former  uses,  and  the  wife  would  then 
have  an  equitable  interest  in  the  estate  B.  But  until  such  bill 
filed,  the  husband  would  remain  the  absolute  owner  of  the  estate 
B.,  and  could  effectually  sell  or  charge  it,  although  the  pur- 
chaser had  full  notice  of  the  prior  settlement  of  the  estate  A.  and 
the  eviction  of  the  trustees  firom  that  estate,  because  the  equity  of 
the  wife  was  personal  to  the  husband,  and  did  not  attach  upon 
the  estate  B.  My  opinion,  therefore,  in  this  case  is,  that  here  the 
equity  of  the  wife  attached  only  to  the  person  of  the  husband, 
a^d  not  upon  the  estate,  and  that  the  defendants  the  mortgagees, 
although  having  full  notice,  are  iu)t  affected  by  iJiat  equity. 
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♦IbVIN  V.  ]jlONMONa£B»  [*58X] 

B0Li&~1831 :  19th  and  32d  Mvch. 

"Where  freehold,  copyhold  and  leasehold  estates  are  devised,  subject  to  a  general 
ehai^  ibr  the  payment  of  debts;  and  tiie  freeholds  and  leaseholds  are  subject  to 
fflortgagest  and  there  is  a  deaoended  freehold  estate  porchased  after  the  will,  the 
general  penonal  estate  not  speoifloaUj  bequeathed  is  first  to  be  applied  in  pagr^ 
ment  of  simple  contract  debts  as  fiv  as  it  will  extend,  and  the  aurplus  of  simple 
contract  debts  is  to  lall  proportionallj  on  the  freehold,  copjhold  and  leasehold 
estates  derised:  then  the  spedaltj  debts,  including  all  mortgage  debts,  are  to  be 
oatisfledout  of  the  deaoended  freehold  estate  as  fitf  as  it  will  extend:  and  the  sum 
plus  of  such  specialty  debts  is  also  to  &U  proportionally  upon  the  freehold,  wp^ 
hold  and  leasehold  estates  deyised. 

&mbley  furniture  spedflcally  bequeathed,  ought  to  contribute  to  the  payment  of  the 
debts  proportionally  with  the  devised  real  estates. 

Where  a  testator  gfres  an  annuity  to  A.  for  fife,  payable  quarteriy,  the  first  paynent 
to  be  made  within  eighteen  months  aftar  his  death,  the  annuity  doea  not  tont 
m^  nee  till  fifteen  months  bom  the  death  of  the  testator. 

Where  a  testator  gives  an  annuity  to  A.  for  life,  and  directs  the  first  payment  to  be 
made  within  one  month  from  his,  the  testator's  death,  the  annuity  commences 
from  the  death  of  the  testator;  and  though  the  first  yen's  payment  is  to  be  made 
at  the  appointed  tixne^.the  payment  far  the  aeoond  year  dost  not  beoome  dne  mi 
the  end  of  the  year. 

The  suit  was  instituted  for  the  purpose  of  canying  into  effect 
the  will  of  Richard  Ironmonger,  the  material  p^rta  of  which 
were  in  the  following  words : 

"I,  Bichard  Ironmonger,  &e.,  do  make  and  publish  these  in* 
structions  a^  and  for  mj  last  will  and  testament,  until  a  more 
formal  will  shall  be  drawn  and  executed  by  me.  I  hereby  direct 
fdl  my  debts,  funeral  and  testamentary  charges  «.nd  expenses,  to 
be  fully  paid  and  satisfied;  and  I  direct  that  the  wages  of  my 
flervants  living  with  me  at  my  decease  shall  be  paid,  and  that 
my  executors  shall  pay  to  each  of  such  servants  one  year'* 
wages :  and  I  hereby  give,  devise,  and  bequeath  unto  Thomas 
James  Mawe,  of  Ac,  Stephen  Cutley,  of  &c.,  and  Barrett  Taylor, 
of  &c* ,  and  their  heirs  and  assigns,  all  and  every  the  freeholdi 
copyhold  and  leasehold  estates  and  premises,  with  their  ax4 
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every  of  their  respectiye  rights,  members  and  appurtenances 
whatsoever,  and  wheresoever  situate,  and  of  any  kind  and  de- 
scription whatever,  and  all  and  singular  the  personal  estate, 
stocks,  funds,  and  securities,  and  all  other  my  property  whatso- 
ever and  wheresoever,  which  I  shall  die  seised  or  pos- 
[*532]  sessed  of  or  ^entitled  unto,  upon  trust,  to  pay  to  my 
dear  wife,  Ann  Ironmonger,  the  sum  of  8002.  per  an- 
num, for  and  during  the  term  of  her  natural  life,  the  first  year's 
annuity  to  be  paid  within  one  month  after  my  death ;  and  I  direct 
that  my  said  beloved  wife  shall  have  the  use  of  all  my  furniture, 
plate,  linen,  books,  china,  glass,  &c.,  &c,  during  her  life ;  but 
that  in  the  event  of  her  wishing  to  remove  her  residence  to  a 
distant  country,  I  then  direct  that  every  accommodation  be  given 
as  to  the  before-mentioned  furniture,  &c.;  but  that  it  will  be  ad- 
visable to  consult  with  the  after-mentioned  executors  of  this  my 
will,  as  to  the  best  mode  of  granting  the  required  accommodation 
without  injury  to  the  property  or  lessening  its  value  in  the  esti- 
mation and  calculation  of  the  parties  hereafter  interested  in  the 
same ;  my  executors  to  have  an  inventory  of  the  property  which 
my  said  wife  is  to  have  the  use  of  as  atoresaid:  and  I  give,  de- 
vise, and  bequeath  to  the  said  Barrett  Taylor  an  annuity  of  8002. 
per  annum  to  be  paid  quarterly,  so  long  as  she  shall  continue  a 
single  woman,  &c. ;  but  the  said  Barrett  Taylor  not  to  be  allowed 
to  assign  or  dispose  of  or  anticipate  the  said  annuity ;  the  first 
payment  of  the  said  annuity  to  be  made  within  three  calendar 
months  after  my  death :  and  I  give  and  devise  to  my  sister  Sarah 
Slack,  wife  of  John  Slack,  of  Manchester,  an  annuity  of  602.  per 
annum,  payable  quarterly,  during  her  life,  firee  firom  the  debts, 
control  or  interference  of  her  husband,  and  her  receipt  to  be  a 
good  discharge  to  my  trustees ;  and  the  said  Sarah  Slack  not  to 
be  allowed  to  assign  or  dispose  of  or  anticipate  the  said  annuity ; 
the  first  quarterly  payment  to  be  made  within  eighteen  calendar 
months  rafter  my  death:  I  give  to  my  sister  Dorothea  Thomp- 
son and  Frederick  Thompson  her  husband,  and  the  sur- 
vivor of  them,  an  annuity  of  1002.  payable  quarterly,  but  the 
said  annuity  not  to  be  assigned,  disposed  of)  or  anticipated; 
the   first  quarterly  payment   to    be   made   within   eighteen 
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♦calendar  months  after  my  death."  Afl«r  various  other  [*533] 
bequests,  the  testator  proceeded  to  dispose  of  the  resi- 
due as  follows:  "And  as  to  all  the  rest,  residue  and  remainder 
of  my  estates,  property  (the  George  and  Blue  Boar,  Holbom,  in 
the  county  of  Middlesex ;  the  Union  Coffee  House,  in  Cockspur 
street ;  two  houses  in  Richmond,  in  Surrey ;  one  at  Epsom,  in 
Surrey;  one  at  Worthing,  in  Sussex;  three  houses  in  North 
street,  Brighton ;  one  in  Ship  street,  Brighton ;  one  by  the  Mar^ 
ket,  Brighton ;  one  house  in  Howe  Road,  Brighton),  and  effects, 
and  such  of  the  before-mentioned  property  as  may  become 
lapsed  and  fall  in,  I  give  and  bequeath  such  rest,  residue  and 
remainder  to  my  natural  daughter  Jane  Taylor,  having  assumed 
the  name  of  Jane  Irvin,  &c.,  and  to  her  heirs;  and  to  be  assigned 
and  paid  over  to  her  on  her  attaining  the  age  of  twenty-five 
years,  or  marrying  with  the  consent  of  her  guardians  before  she 
shall  have  attained  the  age  of  twenty-one  years,  for  and  during 
the  term  of  her  natural  life ;  and  upon  and  after  her  death,  I  do 
direct  that  the  estates  and  property  which  I  shall  die  possessed 
of,  and  in  which  she  shall  have  a  life  interest  from  the  moment 
of  my  death,  shall  be  limited  to  the  heirs  of  her  body  in  strict 
settlement,  with  cross  remainders  over ;  and  in  the  event  of  the 
said  Jane  Taylor,  otherwise  Jane  Irvin,  marrying  before  she 
shall  have  attained  the  age  of  twenty-one  years,  and  without  such 
cJonsent,  then  the  said  Jane  Taylor,  otherwise  Jane  Irvin,  shall 
only  be  entitled  to  an  annuity  of  8001  during  her  natural  life, 
and  the  estates  shall  be  limited  to  the  heirs  of  her  body  as  before 
directed ;  and  the  trustees  to  be  at  liberty  to  apply  such  parts  of 
the  rents  and  profits  of  such  estates,  for  the  maintenance  and 
education  of  the  heir  at  law  of  her  body  lawfully  begotten,  &c : 
and  in  the  event  of  the  said  Jane  Taylor,  otherwise  Jane 
Irvin,  dying  unmarried,  or  without  issue,  then  I  do  direct  that 
the  said  Barrett  Taylor  shall  be  paid  a  ftirther  an- 
nuity *of  200Z.,  subject  to  the  same  conditions  and  [*584] 
restrictions  as  before  directed,  respecting  the  annuity 
of  soot:  and  if  the  said  Jane  Taylor,  otherwise  Jane  Irvin, 
shall  marry  with  consent  as  aforesaid,  and  die  without  leav- 
ing issue  of  her  body,  then  I  do  direct  that  the  husband  of 
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such  marriage  shall  have  and  be  entitled  to  the  rents  aiixd  pxofiti 
of  the  said  estate,  subject  to  the  said  annuities,  for  and  during 
the  term  of  his  nataral  life;  and  from  and  after  the  death  of  the 
said  Jane  Taylor,  otherwise  Jane  Irvin,  without  issue  as  afore- 
said, and  after  the  death  of  such  husband,  I  give  and  devise  all 
that  my  freehold  estate,  situate  and  being  in  Holboni,  in  the  said 
county  of  Middlesex,  unto  my  nephew,  John  Slack,  for  and  dur- 
ing the  term  of  his  natural  life ;  and  from  and  aft^r  his  decease 
I  give  and  devise  the  same  estate  unto  the  heirs  of  his  body, 
lawfully  begotten,  in  strict  settlement,  with  cross  remainders 
over,  subject  to  the  payment  by  him  of  the  sum  of  200L  to  each 
of  his  sisters,  when  they  have  attained  the  age  of  twenty-one 
years ;  and  if  the  said  John  Slaek  shall  die  without  issue  of  his 
body,  lawfully  begotten,  then  I  give  and  bequeath  the  same 
e^te  in  Holbom  unto  Sarah  Powlett  Shawe,  for  and  during  the 
term  of  her  natural  life ;  and  from  and  after  her  death  to  the 
heir  of  her  body  lawftdly  begotten,  in  strict  settlement,  with  cross 
remainders  over ;  and  from  and  after  the  death  of  Jane  Taylor, 
otherwise  Jane  Irvin,  without  issue,  as  aforesaid,  and  after  the 
death  of  such  husband,  I  give  and  devise  all  those  my  estates 
and  property  at  Brighton  and  Worthing  in  the  county  of  Sussex, 
apd  Epsom  and  Richmond  in  the  county  of  Surrey,  unto  the 
said  Sarah  Powlett  Shawe,  for  and  during  the  term  of  her  natu- 
kJ  life,  subject  to  the  payment  by  her  of  the  sum  of  200Z.  to 
^ach  of  the  daughters  of  tha  said  John  Slack  and  Sarah  his  wife, 

when  they  have  attained  the  age  of  twenty -one  years ; 
{*585]     and  from  and  after  the  decease  of  the  said  *Sarah 

Powlett  Shawe  I  give  and  devise  the  same  estate  to 
her  heirs,  in  strict  settlement;  and  if  the  said  Sarah  Powlett 
Shawe  shall  die  without  leaving  issue  lawfully  begotten,  then  I 
give  and  devise  the  same  estates  and  premises  unto  my  said 
nephew,  John  Slack,  for  and  during  the  term  of  his  natural  life, 
and  from  and  after  his  death  to  his  heirs  of  his  body,  lawfully 
begotten,  in  strict  settlement,  with  cross  remainders  over ;  and 
^om  and  after  the  death  of  Jane  Taylor,  otherwise  Jane  Irvin, 
and  after  the  death  of  such  husband  as  aforesaid,  I  give  and 
4ev33p  pU  that  n^j  le^I^old  e^te  ^nd  premisea,  called  tha 
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Union  Coffee  House  in  Cockspnr  street  in  the  county  of  Mid- 
Aesex,  held  under  the  Ctown,  unto  Thomas  Kettlewell,  the 
younger,  of  Clapham,  in  the  county  of  Surrey,  for  and  during 
the  term  of  his  natural  life ;  and  after  his  decease,  to  the  eldest 
son  or  daughter  of  his  marriage,  living  at  his  death ;  and  if  he 
shall  die  without  issue,  I  give  and  devise  the  said  leasehold  estate 
and  premises  unto  the  said  Sarah  Powlett  Shawe,  for  and  dur- 
ing her  life ;  and  after  her  death  I  give  and  devise  the  said  lease- 
hold estates  and  premises  imto  her  eldest  son  or  daughter ;  and 
if  the  said  Sarah  Powlett  Shawe  should  die  without  such  issue, 
then  I  give  and  devise  the  same  leasehold  estate  to  my  said 
nephew,  John  Slack,  for  and  during  the  term  of  his  natural  life ; 
and  after  his  death  I  give  the  same  to  his  eldest  daughter :  and 
provided  the  said  Jane  Taylor,  otherwise  Jane  Irvin,  Sarah 
Powlett  Shawe,  and  my  said  nephew,  John  Slack,  and  Thomas 
Kettlewell,  the  younger  of  Clapham,  shall  respectively  die  with- 
out issue  lawfully  begotten,  then  I  give  and  devise  and  bequealh 
all  the  hereinbefore  mentioned  property  and  effects,  to  my 
fiiend,  Benjamin  Taylor,  Esq.,  of  Calcutta,  in  the  East  Indies, 
for  and  during  the  term  of  his  natural  life ;  and  from  and  after 
his  death  I  give  and  devise  the  same  property  and  effects  imto  the 
Bev.  John  Toplis  for  and  during  the  term  of  his  natural  life ;  and 
from  and  aft;er  his  death,  I  give  and  devise  the  same  property  and 
e£Eects  untotheheirsof  his  body  lawfully  begotten  in  strict 
settlement,  with  *cross  remainders  over ;  and  from  and    [*586] 
after  the  death  of  the  said  Benjamin  Taylor  without  issue 
as  aforesaid,  I  give  and  devise  the  same  property  and  effects  unto 
the  heirs  of  his  body  lawfully  begotten,  in  strict  settlement,  with 
cross  remainders  over ;  and  from  and  aft;er  the  death  of  the  said 
Beverend  John  Toplis,  without  issue  as  aforesaid,  I  give  and 
devise  the  same  property  and  effects  unto  James  Toplis  the  elder 
fbr  and  during  the  term  of  his  natural  life ;  and  from  and  aft;er 
his  dieath,  I  give  and  devise  the  same  property  and  effects  unto 
the  heirs  of  his  body  lawfully  begotten,  in  strict  settlement,  with 
6ro6S  remainders  over."    He  appointed  his  wife,  Ann  Iron* 
monger,  his  executrix,  and  Thomas  Kettlewell,  James  Lawson, 
and  Thomas  James  Mawe,  his  executors. 
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The  bill  was  filed  for  the  administration  of.  the  trusts  of  the 
will ;  and  at  the  original  hearing,  a  decree  was  made  directing 
accounts  and  inquiries. 

It  appeared  by  the  Master's  report,  that  at  the  time  of  making 
his  will,  and  at  his  death,  the  testator  was  seised  of  freehold 
estates  which  were  subject  to  mortgages,  and  of  certain  copyhold 
estates  which  were  unincumbered,  and  was  possessed  of  certain 
leasehold  property  which  was  in  mortgage ;  that  he  also  died 
seised  of  an  unincumbered  freehold  estate,  which  he  had  pur- 
chased between  the  making  of  his  will  and  his  death ;  that  he 
was  indebted  at  his  death  by  simple  contract  in  a  sum  of  2,0322. 
98.  Id,  which  exceeded  the  amount  of  his  general  personal  estate, 
excluding  the  furniture  given  to  the  widow  for  life  and  the  lease- 
hold estate ;  and  that  he  had  no  specialty  debts  other  than  those 
secured  by  mortgage. 

[*587]        *The  cause  now  came  on  to  be  heard  upon  further 
directions. 

Mr.  PemherUm  and  Mr.  WrigJU^  for  the  plaintiffi 

Mr.  Tinney^  for  some  of  the  defendants. 
Mr.  0,  Anderdon^  for  other  defendants. 

.  A  question  was  made  as  to  the  annuity  of  SOOZ.  given  to  the 
widow ;  it  being  contended  on  her  part,  that  as  the  annuity  com- 
menced from  the  death  of  the  testator,  and  the  first  payment  was 
to  be  made  at  the  end  of  one  month  &om  his  death,  all  the  future 
payments  should  in  like  manner  be  made  in  advance. 

The  Master  of  the  Rolls  ruled  that  the  annuity  was  to 
commence  &om  the  death  of  the  testator,  and  the  first  year's  an- 
nuity was  to  be  paid  in  advance  to  her  at  the  end  of  one  month 
after  the  testator's  death ;  but  that  the  language  of  the  will  did 
not  warrant  him  to  direct  that  the  annuity,  which  might  be  due 
in  future  years,  should  in  like  manner  be  paid  in  advance. 
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A  question  was  also  made,  as  to  the  annuity  of  60/.  given  to 
Saxah  Slack,  and  the  annuity  of  1002.  given  to  the  testator's  sister 
Dorothea  Thompson  and  her  husband. 

It  was  submitted  on  the*part  of  the  annuitants  that  though  the 
first  payment  was  postponed,  the  annuities  commenced  from  the 
time  of  the  testator's  death. 

The  Master  of  the  Bolls  ruled  that,  the  annuities  being 
payable  quarterly,  and  the  first  payment  being  directed  to  be 
made  within  eighteen  calendar  months  after  the  testator's 
death,  the  annuities  did  not  ^commence  till  fifteen    [*6S8] 
months  after  the  death  of  the  testator. 

The  material  questions  were,  in  what  order  the  difierent  por- 
tions of  the  assets  were  to  be  applied  in  payment  of  the  testator^s 
debts,  and  whether  the  mortgaged  estates  were  to  pass  cum  onere. 

Oneal  v.  MBad,{a)  was  cited  to  show  that  each  mortgaged  es* 
cate  must,  in  the  hands  of  the  persons  to  whom  it  was  devised, 
bear  its  own  burden.  But  it  was  answered  that  that  case  was  dif- 
ferent from  the  present,  because  here  all  the  estates  which  were 
in  mortgage  formed  a  part  of  a  general  mass  of  property  which 
the  testator  had  charged  with  his  debts ;  and  it  was  argued  that 
after  the  general  personal  assets  were  exhausted,  the  different 
component  parts  of  the  mass,  which  the  testator  had  charged  with 
his  debts,  ought  to  contribute,  in  proportion  to  their  respective 
values,  to  the  discharge  of  the  mortgage  debts  as  well  as  of  the 
other  debts. 

The  Master  op  the  Rolls  : — ^The  will  begins  with  a  direc- 
tion that  the  testator's  debts,  frmeral  and  testamentary  charges 
and  expenses  shall  be  fully  paid  and  satisfied :  and  this  amounts 
to  a  charge  of  those  debts  and  expenses  upon  the  real  estate,  in 
aid  of  the  personal  estate.    It  then  gives  all  the  testator's  freeholdi 

(a)  1  p.  Wm&  698. 
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eopy  hold  and  leas^old  estates,  and  all  his  personal  estate  (exoept 
his  funutuire,  which  he  gives  to  his  widow  for  life)  to  trustees  in 
trust  for  the  payment  of  certam  annuities  and  legacies,  and  sub- 
ject thereto,  in  trust  for  the  testator's  natural  daughter 
[*589]  ^or  H&i,  with  remainder  to  her  children  in  mann^ 
therein  staled ;  but,  in  certain  events,  the  testator  gives 
over  his  freehold,  copyhold,  leasehold  and  personal  estates  to 
several  different  persons. 

The  personal  estate  not  specifically  bequeathed  is^  therefore,  in 
the  first  place,  to  be  applied  in  paymenrt  of  the  simple  contract 
debts,  as  far  as  it  will  extend ;  and  the  surplus  of  those  debts,  not 
satisfied  by  such  personal  estate,  is  by  reason  of  the  charge  in  the 
beginning  of  the  will  to  fall  proportionally  on  the  fi^ehold,  copy- 
hold and  leasehold  estates,  asd  on  the  fumituie  given  to  the 
widow  for  her  life*  The  apportionment  is  rendered  neoessaiy  by 
reason  of  the  gift  over  of  the  property  to  different  persons  in  the 
events  specified.  The  descended  freehold  estate  will,  in  the  first 
place,  be  applicable  to  the  discharge  of  the  mortgage  or  specialty 
debts,  and  the  surplus  of  such  mortgage  debts  will  also  &11  pro- 
portionally upon  the  fi'eehold,  copyhold  and  leasehold  estates  de- 
vised by  the  will,  and  upon  the  furniture  so  given  to  the  widow. 
For  the  purpose  of  ascertaining  the  amount  of  the  proportion  of 
simple  contract  debts,  and  of  the  specialty  debts  which  will  be  to 
be  borne  respectively  by  each  of  the  freehold,  copyhold  and  lease- 
hold estates,  and  furniture,  &c.,  it  will  be  necessary  that  the  Mas- 
ter should  ascertain  the  value  of  each  separate  property,  and 
should  also  ascertain  the  amount  of  the  simple  contract  and  speci- 
alty debts,  which,  according  to  the  foregoing  declaration,  will  &U 
upon  each  estate  and  upon  the  furniture.  But  inasmuch  as  it  is 
only  in  uncertain  events  that  these  several  properties  will  pass 
to  different  persons,  it  may  not  be  useful  at  present  to  direct  that 
the  sums  thus  chargeable  upon  each  separate  property,  for  pay- 
ment of  debts,  should  be  raised  by  sale  or  mortgage ;  and  when 
the  cause  comes  on  again  for  further  directions,  some 
[*540]  provisional  arrangement  *may  perhaps  be  made  for  pay- 
ment of  the  debts  from  one  estate,  without  prejudice  to 
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the  rights  of  the  parties  entitled  over  to  each  partioular  property, 
if  tiie  events  which  give  them  that  title£hould  arrive.  The  value 
of  the  fomiture,  subject  to  the  widow's  interest  in  it,  will  be  a 
part  of  the  general  personal  estate. 


"  His  Honor  doth  declare  that  the  legacies  and  annuities  given 
bj  the  will  of  the  testator  are  charged  on  the  fireehold,  copyhold 
and  leasehold  estates,  which  the  testator  was  seised  or  possessed 
of  at  the  date  of  his  will:  and  his  Honor  doth  declare  that  the 
first  year's  annuity  given  to  Ann  Ironmonger,  the  testator's 
widow,  is  to  be  computed  firom  the  testator's  death,  and  payable 
in  advance  from  the  end  of  one  calendar  month  firom  the  testa- 
tor's death,  and  the  second  year's  annuity  payable  at  the  end  of 
the  second  year  fix>m  the  testator's  death,  &c. :  and  his  Hon(»r 
doth  declare  that  the  annuity  given  by  the  will  to  the  defendant 
Barrett  Taylor,  commenced  firom  the  time  of  the  testator's  death, 
and  ought  to  be  paid  quarterly ;  and  that  the  annuity  given  by  the 
testator  to  his  sister,  Sarah  Slack,  should  commence  fix)m  the  end 
of  fifiieen  calendar  months  fix>m  the  death  of  the  testator;  and 
that  the  annuity  of  the  testator's  sister  Dorothea  Thompson  and 
her  husband,  should  commence  from  the  end  of  fifteen  calendar 
months  firom  the  death  of  the  testator."  The  decree  then  directed 
the  fireehold  estate,  which  was  conveyed  to  the  testator  after  the 
date  of  his  will,  to  be  sold,  and  the  money  arising  firom  the  sale 
to  be  paid  into  court ;  the  accounts  of  the  personal  estate  to  be 
continued,  and  the  simi  due  in  respect  of  the  personal  estate  to 
be  paid  into  court :  "  And  his  Honor  doth  declare,  that  if  the 
amount  of  the  sums  hereinbefore  directed  to  be  paid  into 
court  shall  be  insufficient  to  pay  *the  amount  of  what  [*541] 
may  be  found  due  for  the  costs  of  the  parties,  the  sum 
of  2,032Z.  95.  Id,  being  the  amount  of  the  simple  contract  debts 
due  fix>m  the  testator,  and  the  legacies  and  subsequent  interest 
thereon,  the  devisees  in  trust  are  to  be  at  liberty  to  raise  the 
amount  of  such  deficiency  by  a  mortgage  upon  the  fiieehold,  copy- 
hold and  leasehold  hereditaments  and  premises,  which  the  testa- 
tor was  seised  or  possessed  of  at  the  date  of  his  will,  such  mort- 

VOL.  IL  80 


ML  OASES  IN  CHANCEBT. 

Barton  Y.  TottefwiL 

gage  to  be  nviihoat  piejudice  to  the  rights  of  any  of  the  partiet 
interested  iinder  the  testator's  wiU :  and  has  Honor  doth  dedani 
that  the  freehold^  oop jhold  and  leasehold  estates  whkh  the  testa* 
tor  died  seised  or  possessed  o^  are  proportionally  liabk  for  the 
amount  of  the  mortgage  debts  due  firom  the  testator,  as  also  for 
the  amount  hereinbefore  directed  to  be  raised  for  payment  of  the 
ooatSy  debts,  legacies  and  interast" 

Beg.  Lib.  168<K  A.  foL  1889. 


BaWOK  v.  TATX^IBUIiL. 


Under  the  InaolTBiit  D^Uor't  Acts  the  iuolYeDt  it  diflohwged  with  nspeci  to  4iM 

4ae  from  him  ooly  to  the  extent  of  the  Bums  stated  hj  him  in  his  scfatdule, 

t'HiLiP  Jacobs  deceased,  had  twice  obtained  his  discharge 
under  the  Acts  for  the  Relief  of  Insolvent  Debtors,  the  first  time 
in  1814,  and  again  in  1820 ;  but  no  dividend  was  paid  under 
either  insolvency  to  any  creditor.  Jacobs  afterwards  became 
possessed  of  considerable  property,  and  died  on  the  8th  of  July, 
1827,  having  appointed  the  defendant  his  executor.  The  plain- 
tiff was  a  creditor  under  both  insolvencies,  and  also  assignee 
under  them :  and  he  instituted  this  suit  on  behalf  of  himself  and 
the  other  creditors  of  Jacobs  for  the  administration  of  his  estate. 

[*542]        *The  assets  were  sufficient  to  leave  a  considerable 
surplus,  after  payment  of  all  his  debts  incurred  subse- 
quently to  his  second  discharge  under  the  Insolvent  Aot. 

By  the  decree,(a)  made  on  the  hearing  of  the  cause  by  the 
Master  of  the  Rolls,  his  Honor  declared,  that  the  surplus  assets 
of  the  estate  of  Philip  Jacobs,  after  the  payment  of  his  funeral 
expenses  and  debts  incurred  since  the  last  insolvencyi  were  ap- 


(a)lRiMa*Hyiifl^llT. 
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plieable,  fiir«i,  to  tlie  tMiyment  of  Us  dabti  tinder  the  aeoond  in- 
AolTeney,  and  then  in  pAjment  of  hit  debts  under  the  first  in- 
eolvency ;  and  after  direoting  the  ufiual  aeoonnte  of  the  peTSonal 
esrtate,  and  of  debts,  Mud  fbner^  and  teelamentaiy  exp&nBe^  and 
legacies,  it  was  ordered  that  it  should  be  referred  to  the  Master 
to  take  an  aocoont  of  the  debts  due  to  the  plaintiff  and  the  other 
creditors  of  the  testator,  undw  his  insolvenoies,  aoooiding  to  the 
schedules  thereof,  and  the  Master  was  to  cause  advertisements  to 
be  published  in  the  usual  manner ;  and  it  was  iurther  ordered 
that  the  testator's  personal  estate  not  specifically  bequeathoi 
should  be  applied  in  payment  of  his  debts  and  fitnend  expenssa, 
in  a  due  course  of  administration,  and  then  in  payment  of  his 
l^aciss. 

In  the  schedule  of  creditors,  filed  by  Jacobs  under  his  fliit 
Insolyency,  Sir  Thomas  Claiges  was  included :  the  sum  due  to 
him  was  stated  to  be  108J^  In  &ct,  its  true  amount  was  2362. 68.; 
and  Sir  Thomas  had  claimed  to  prove  that  amount  before  the 
Mister.  But  the  Master,  considering  that  he  was  bound  by  the 
decree  not  to  admit  a  proof  for  more  than  the  amount  specified 
in  the  insolvent's  schedule,  had  allowed  Sir  Thomas'  claim  only 
to  the  extent  of  108Z.  There  were  other  creditors  in  a  sunikr 
situation. 

*Sir  Thomas  darges  now  presented  a  petition  in  or-  [^648] 
der  to  obtain  a  direction  that  the  Master  should  allow 
to  him  and  the  oilier  creditors  of  the  insolvent,  such  sums  as  they 
might  be  able  to  prove  were  due  to  them,  although  larger  than 
the  amount  of  their  respective  debts  as  stated  in  the  insdventll 
schedule. 

Mr.  7Vnn«y  commented  on  the  provisions  of  the  68  0. 8,  c  lOS^ 
particularly  on  the  lOfli  and  19th  sections,  and  referred  to  BakO' 
V.  8ydee^(a)  and  Tayhr  v.  Bu/ihafhan.(P) 

(a)  7  TMint  iTSi  (6)  I  Barn,  k  Gran.  41!9l 
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March  18(A. — ^Ths  Mastsb  of  thx  Bolls  : — TUs  is  a  petitioii 
by  Sir  Thomas  Claiges,  stating  himself  to  have  been  a  cieditor 
of  Jacobs'  at  the  time  of  his  first  insolvencj,  for  the  sum  of 
236Z.  6ff.,  although  in  the  schednle  then  delivered  by  the  insoly- 
ent,  he  was  represented  as  a  creditor  for  the  sum  of  1082.  only; 
and  stating  further,  that  the  Master,  to  whom  the  cause  was  re- 
ferred, had  refused  to  admit  him  as  a  creditor  under  the  decree 
for  a  larger  sum  than  108!.,  and  praying  that  the  Master  might 
be  directed  to  allow  to  him  and  the  other  creditors  under  the  in- 
solvencies, such  sumS)  laiger  than  the  amounts  stated  in  the 
schedules,  as  they  might  be  able  to  establish* 

The  Master,  being  directed  by  the  decree  to  take  an  account 
of  the  debts  due  to  the  creditors  of  the  testator  under  the  in- 
solvencies, according  to  the  schedules  thereof)  the  petitioner, 
whatever  might  be  the  opinion  of  the  court  with  respect  to  his 

claim  und^  the  insolvencies,  could  not  regularly  obtain 
[*644]    the  object  of  his  petition  as  *the  decree  now  stands; 

the  Master  being  concluded,  as  to  such  debts,  by  the 
amounts  stated  in  the  schedule.  I  am  of  opinion,  however, 
that  the  decree,  as  to  that  point,  is  properly  finamed«  The  case 
of  Baker  v.  Sydee^{d)  decides  that,  under  the  Insolvent  Acts 
which  were  in  force  at  the  time  of  the  transactions  in  question, 
the  insolvent  was  discharged  only  in  respect  of  debts  due  to 
creditors  named  in  the  schedule ;  and  the  reasoning  upon  which 
that  judgment  proceeds,  appears  to  me  to  lead  to  the  conclusion 
that,  as  to  creditors  named  in  the  schedule,  he  was  discharged 
only  to  the  extent  of  the  sums  stated  in  the  schedule  to  be  the 
amount  of  the  debts.  In  the  subsequent  case  of  Taylor  v. 
Btichanan,{b)  it  is  expressly  ruled  that  the  discharge  of  the  in- 
solvent prevails  only  to  the  extent  of  the  debt  specified  in  the 
schedule ;  and  it  does  not  appear  to  me,  that  the  Acts  of  the 
1  G.  4,  c.  119,  and  of  the  8  Qt.  4,  c.  123,  which  passed  in  the  in- 
terval between  the  two  cases,  make  any  difference  in  this  respect 

(a)  1  Tannt  119.  (ft)  A  Bam.  k  OraoB.  419. 
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I^  therefore,  the  petitioner  is  able  to  establish  any  demand 
against  the  testator's  estate,  it  must  be  as  a  general  creditor,  and 
not  under  the  insolyende& 

Let  the  petitioner  go  before  tiie  Master,  to  make  such  claim  in 
that  character  as  he  may  be  advised ;  and  reserve  the  costs  of 
tiiis  petition,  until  tike  Master  has  made  his  report  upon  tiiat 


♦Haitrott  v.  Cadwalladeb,  [*545] 

BOLL&— 1831:  18th  March. 

The  bill  of  the  husband  and  wife,  where  it  seeks  reHef  in  &yor  of  the  htisband  to  the 
prejudice  of  the  wife's  interest,  is  considered  bjr  the  court  as  the  bill  of  the  hus- 
band alone. 

In  such  a  case  the  proper  oonne  is  to  make  the  wife  a  defendant 

If  there  were  no  deed,  and  it  was  simpljr  the  case  of  a  wife  consenting  that  the 
husband  should  receive  monej  which  was  given  to  her,  then  the  wife's  consont 
in  ooort  would  be  sufBdeut^  without  altering  the  form  of  the  pleadings. 

In  this  case  a  bill  was  filed  by  the  husband  and  wife  and  their 
trustee,  to  give  effect  to  a  deed  by  which  the  wife,  who  had  be- 
come entitied  to  a  certain  sum  of  money  to  her  separate  use,  had 
assigned  it  to  the  trustee  upon  trust,  as  to  a  large  part  of  it,  for 
her  husband.  The  deed  was  executed  after  a  separation  had 
taken  place  between  the  husband  and  wife.  It  was  stated  in 
the  bill,  but  was  not  proved.  The  cause  was  now  heard  as  a 
consent  cause. 

The  circumstances  being  stated,  the  Master  of  the  Bolls  de- 
clined to  make  a  decree  on  the  pleadings  as  they  stood ;  observ- 
ing tiiat  this  was  not  a  case  in  which  proof  of  the  deed  could  be 
dispensed  with,(a)  or  in  which  the  court  could  act  upon  the  mere 
allegation  of  tiie  bill. 

(a)  ByanT.Andermm,  3  Mad.  17i. 
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Hul  Honor  added  that  it  was  a  migappi^lienaon  of  the  piinoi- 
ples  of  the  eourt  to  auppoee,  that,  becatiae  the  wife  was  johied  as 
a  coplaintif^  the  court  would  act  against  her  interest  finr  the 
benefit  of  the  husband,  without  proof  of  the  instrument  under 
which  the  plaintiff  claimed ;  that  the  court  considered  that  the 
bill  of  the  husband  and  wife  was  the  bill  of  the  husband  alone ; 
and  that  in  this  case  the  proper  oouj^  would  be  to  make  the 
wife  a  defendant  in  order  that  it  might  appear  upon  her  answer, 

that  she  admitted  the  deed  to  have  been  fidrly  obtained, 
[*646]    and  that  she  had,  at  the  time  of  ^executing  it,  full 

knowledge  of  her  rights  in  the  property  assigned.  K 
tb^re  were  no  deed  to  be  established  in  ilm  case,  and  it  was 
simply  the  case  of  a  wife  consenting  that  the  husband  should  re- 
ceive  her  money,  then  the  wife's  consent  in  court  would  be  suffi- 
wnt  without  altering  the  form  of  the  pleadings. 


BxAD  V.  Baochousb. 

Wbere  » testator  makee  a  codicil  'withoat  profesional  aariBtance,  his  expressioiis  are 
not  to  be  oonstraed  literally  and  tedmically,  if  upon  the  whole  instrument  it  ap> 
pears  tiiat  he  meant  to  use  them  in  a  different  sense. 

A  testator  by  his  wiU  devised  all  his  real  estates  to  tanisteee,  upon  trost  Cor  his  sob 
dorins  his  life,  with  remainder  to  the  son^s  children  in  strict  settlenten^  and,  ibr 
defiuilt  of  sach  iBsue,  to  the  testator's  brother  for  life,  remainder  to  Robert  in  tail ; 
and  he  gave  the  residue  of  his  persooi^  estate  to  the  same  tnistees,  on  trust,  sub- 
ject to  two  annuities,  for  the  children  of  his  son,  and  fluling  them,  fbr  his  brother 
fiv  life,  and  after  his  death,  for  Robert  absolutely.  The  brother  died;  and  the 
testator  afterwards  made  a  codicil,  by  which,  after  reciting  that  in  case  his  son 
should  die  without  an  heir  male  or  female,  he  had  bequeathed  his  estates  in  the 
palish  of  Miasenden  and  elsewhere  to  Robert,  he  revoked  that  part  of  his  will,  and 
excluded  Robert  from  all  chance  of  benefit  under  the  will,  and  in  the  place  of 
Robert,  he,  if  his  son  should  die  without  heirs  male  or  ibmole^  bequeathed  all  the 
•statM  he  had  or  might  have  at  the  time  of  his  deatii  in  Miaienden  or  etoewharp^ 
which  by  virtue  of  his  will  were  the  sole  property  of  his  son,  to  Thooias  and  the 
heirs  of  his  body,  subject  to  the  same  conditions  of  entail  as  were  imposed  on  the 
son ;  and  in  case  Thomas  died  without  heirs,  he  bequeathed  all  the  estates  whidi 
Thomas  would  inherit  by  the  death  of  the  testator^i  sob,  to  Jaoob  and  his  heixs^ 
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nkJMl  t0thepa7BMlortiwtaitetoi'idebti  and  «an«iti«i:  Held,  thai  the  i^ 
of  tha  raodne  q£  the  penonal  aetata  ta  Bobert  waa  reyQke4»  and  that  this  Foeidae 
waa  npt  iindispoaed  o{  but  waa  given  to  Thomaa. 

Thk  testator,  Thomas  Beckhonfle,  made  his  will,  dated  the 
21st  of  May,  1788 ;  and  thereby  ^^  as  toall  his  estate  whatsoever, 
he  gave  and  devised  all  and  eveiy  the  messuages,  lands,  tene* 
meats,  tithes,  rents,  and  hereditaments  whatsoever,  as  well  free- 
hold as  copyhold,  whereof  or  wherein  he,  or  any  other  person 
CKF  persons  in  tmst  for  him,  had  or  was  entitled  to  any  estate  of 
freehold  or  inheritance  in  possession,  reversion,  or  remainder,  or 
ezpectaney,  nnto  his  friends  John  Bead  and  James  Bouchier, 
and  their  heirs,  to  the  nses,  upon  the  trusts,  and  for  the 
^x^nts  and  purposes,  and  with  and  subject  to  the  [*M7] 
powers,  provisos,  and  declarations  thereinafter  limited, 
dedared,  and  expressed,  of  or  concerning  the  same ;  that  is  to 
say,  as  to,  fc»r  and  concerning  his  two  small  tenements,  situate 
to  the  south  end  of  his  messuage  in  the  town  of  Great  Missonden, 
then  in  the  several  occupations  of  Thomas  Moore  and  Solomon 
Buckley,  and  likewise  the  orchard  adjoining,  containing  by  adi 
measurement  one  acre,  to  the  use  of  Dorothy  Hill,  second  daugh* 
ter  of  Richard  Hill,  late  of  Wrexham,  in  the  county  of  Denbighj 
Esq.,  deceased,  and  her  assigns,  fer  and  during  her  life ;  and  as 
to,  far  and  concerning  the  said  two  tenements  and  (Hchards, 
from  and  immediately  after  the  decease  of  Dorothy  Hill,  and  as 
to,  for  and  concerning  all  other  the  messuages,  lands,  tenements, 
tithes,  rents,  and  hereditaments  and  premises  thereinbefore  de< 
vised,  from  and  immediately  after  his  own  decease,  to  the  use  of 
his  natural  and  beloved  son  Thomas  Joseph  Backhouse,  who 
was  bom  on  the  27th  of  January,  1704,  in  the  city  of  Mamlla, 
upon  the  island  of  Luconia,  and  then  was  a  lieutenant  in  his 
Majesty's  service,  and  his  assigns,  for  and  during  the  term  of  his 
natural  lifa,  without  impeachment  of  waste;"  and,  from  and 
after  the  death  of  his  son,  he  limited  the  estate  in  strict  settle- 
ment to  the  first  and  other  sons  oi  the  body  of  his  son,  with  re* 
mainder  to  the  daughters  of  his  son  as  tenants  in  common,  and, 
in  defiralt  of  such  issue,  to  tha  use  of  his  brother  Jacob  Back« 
house  and  his  assigns,  foir  and  during  his  life,  without  impeaoh** 
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ment  of  waste ;  and  from  and  immediately  after  the  deoease  of 
Jacob  Backhouse,  to  the  nae  of  his  nephew  Bobert  Backhouse, 
second  son  of  Jacob  Backhouse,  and  the  heirs  of  his  body  issu- 
ing, and  for  de&ult  of  such  issue,  to  the  right  heirs  of  his  brother 
Jacob  Backhouse  for  ever.  The  will  contained  the  usual  powers 
of  leasing   and  jointuring.    The  testator  then  gave  "all  his 

household  goods,  furniture,  pier  and  other  glasses, 
[*648]    linen,  ^pictures,  prints,  plate,  china,  and  books,  which 

should  be  in  or  about  his  house  at  Great  Misa^iden  or 
any  of  the  offices  thereunto  belonging,  at  the  tune  of  his  decease, 
to  the  person  or  persons  who  for  the  time  being  should  be  enti- 
tled to  his  said  house,  to  the  end  and  intent  that  the  said  house- 
hold goods  and  ftimiture,  pier  and  other  glasses,  linen,  pictures, 
prints,  plate,  china,  and  books  might  go  therewith  as  heir^looms, 
and  be  used  and  enjoyed  with  his  house  so  long  as  the  rules  of 
law  or  equity  would  permit"  And,  after  giving  certain  legacies, 
"as  to  all  the  residue  of  his  personal  estate  whatsoever,  not 
thereinbefore  specifically  devised,  which  should  remain  after 
payment  of  his  debts  and  funeral  expenses,  and  the  several  spe- 
cific and  pecuniary  legacies  or  sums  of.  money  thereinbefore 
given,  and  such  legacies  as  he  should  at  any  time  or  times  there- 
after give  by  any  codicil  or  codicils  to  the  will,  he  gave  and  be- 
queathed the  same  and  every  part  thereof  unto  John  Bead  and 
James  Bouchier,  their  executors,  administrators,  and  assigns, 
upon  trust,  that  they  and  the  survivor,  his  executors,  administra- 
tors, and  assigns,  should  fix>m  time  to  time  lay  out  and  invest  or 
continue  such  residue  of  his  personal  estate  and  effects  in  the 
public  stock  or  funds,  or  on  government  or  real  securities  at  in- 
terest ;  all  which  stocks,  funds,  or  securities  might  be  from  time 
to  time  sold,  assigned,  transferred,  altered,  and  varied,  and  the 
money  thereby  arising  or  coming  to  their  or  his  hands  again 
laid  out,  or  invested,  in  or  upon  such  new  or  other  stocks,  funds 
or  securities,  when  and  so  often  as  they  or  he  should  think  fit : " 
And  he  directed,  "  that  John  Read  and  James  Bouchier  and  the 
survivor  of  them,  their  executors,  administrators,  and  assigns 
should  stand  and  be  possessed  of  and  interested  in,  the  said 
residue  of  his  personal  estate  and  effectSi  and  the  stocks,  funds 
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and  aecuritieSy  wherein  or  upon  which  the  same,  or  any  part 
or  parts  thereof  ahonld  be  laid  out  and  invested  or 
*continned,  upon  the  trust  and  to  the  intent  and  pnr*  [*549] 
poee  &at  John  Read  and  James  Boachier  and  the  sur- 
yivor,  his  execatora,  administratorB  or  aiwigns,  should,  out  of  all 
the  dividends  or  interest  or  annual  produce  of  the  same  stocky 
fimds  and  securities^"  pay  two  annuities,  one  to  Dorothy  Hill, 
and  the  other  to  Maria  Arnold :  "  And  as  to,  for  and  concerning 
all  the  said  stocks,  fimds  and  securities,  wherein  or  upon  which 
the  residue  of  his  personal  estate  should  be  Idid  out  or  invested 
or  continued,  subject  nevertheless  to  the  said  yearly  payment ' 
so  thereby  directed  to  be  made  thereout  to  the  said  Dorothy  Hill 
and  Maria  Arnold  respectively,  during  thei)r  lives,  he  directed 
that  the  said  John  Read  and  James  Bouchier  and  the  survivor 
of  them,  his  executors,  administratorB  and  assigns,  should  stand 
and  be  possessed  of  and  interested  in  the  said  stocks,  fimds  and 
securities,  upon  trust,  in  case  there  should  be  any  child  or  child* 
ren  of  his  said  son  Thomas  Joseph  Backhouse,  living  at  the  time 
of  his  son's  decease,  or  bom  within  due  time  afterwards,  to  trans- 
fer the  same  stocks,  fimds  and  securities,  unto  and  amongst  all 
and  ev^  such  his  child  and  children,  equally,  share  and  share 
alike ;  and  to  be  transferred  or  transferable  in  manner  and  at 
the  time  therein  specified,  that  is  to  say,  to  sons  at  twenty-one 
and  to  daughters  at  twenty-one  or  muiiage,  which  should  first 
happen ;  and  in  case  there  should  not  be  any  child  or  children  of 
Thomas  Joseph  Backhouse  living  at  the  time  of  his  decease  or 
bom  in  due  time  afiierwards,  or,  being  such,  all  of  them,  being  a 
son  or  sons,  should  die  before  he  or  they  should  attain  his  or  their 
ages  of  twenty-one  years  without  having  been  married,  then  in 
trust  that  they  the  said  trustees  and  the  survivor  of  them,  his  exe- 
cutors, administrators  and  asagns,  should  stand  possessed  of  and 
interested  in  the  whole  of  the  residue  of  his  personal  estate  and 
effects,  and  of  the  fimds  and  securities  wherein  or 
♦upon  which  the  same,  or  any  part  or  parts  thereof  [*550] 
should  be  laid  out  or  invested  or  continued  as  aforesaid, 
or  so  much  thereof  as  should  not  have  been  sooner  advanced  and 
applied  as  aforesaid,  upon  trust  to  pay,  apply  and  dispose  of  all 
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iha  dividends  and  interest  or  annnal  prodnoe  of  the  aame  fltocks, 
funds  and  seonrities,  whicli  should  remain  after  payment  of  the 
said  jearlj  payments  so  thereinbefisre  directed  to  be  made  tiiere- 
out  unto  Dorothy  Hill  and  Maria  Arnold  respeettvely,  during 
their  respective  U  ves  as  aforesaid,  unto  and  for  the  use  and  benefit 
of  his  brother  Jacob  Backhouse  and  his  assigns,  for  and  during 
^  natural  life;  andfirom  and  immediately  after  his  decease,  Aen 
upon  trust  to  transfer,  assign  and  pay  the  whole  of  the  stocks, 
fands  and  securities  unto  his  nephew  Bobert  Backhouse,  to  and 
for  his  own  absolute  use  and  ben^t ;  provided  always,  that  it 
should  be  lawful  for  the  said  John  Bead  and  James  Bouchier  and 
the  survivor  of  them,  his  executors,  administratois  and  assigns^ 
in  case  he  or  they  should  so  think  fit,  at  any  time  during  the  life 
of  his  said  son,  Thomas  Joseph  Backhouse,  to  lay  out  any  part 
of  the  said  residue  of  his  personal  estate  in  the  purchase  of  a  com* 
pany  in  any  of  his  Majesty's  regiments,  for  the  benefit  and  pro* 
motion  of  his  son,  anything  thereinbefore  contained  to  the  con« 
tniy  thereof  in  any  wise  notwithstanding." 

Jacob  Backhouse,  the  brother,  having  died,  the  testator  afte^ 
wards  made  the  following  codicil :  '^  This  is  a  codicil  of  ma 
Thomas  Backhouse,  wrote  with  my  own  hand  and  sealed  with 
my  arms ;  and  it  is  my  will  and  desire  that  this  my  codicil  shall 
have  full  force  and  power,  as  all  other  good  and  lawfiil  instro* 
ments  made  by  the  strictest  forms  of  law,  bearing  date  this  IQth 
day  of  November,  1796."    After  giving  directions  as  to  the  die* 

pcsal  of  his  remains  after  his  decease,  the  codicil 
[*^661]    ^proceeded  as  fbllows:  ^<  Whereas  in  my  last  will  and 

testament,  I  have  ordered  and  willed  that,  in  case  my 
son  Thomas  Joseph  Backhouse  (now  a  major  in  his  Majesty's 
47th  regiment)  should  happen  to  die  without  an  hdr  male  or  lb* 
male,  that,  in  such  case,  I  have  bequeathed  my  estates  in  the 
parish  of  Great  Missenden  and  elsewhere  to  my  nephew  Bobert 
Backhouse,  this  part  of  my  last  will  and  testament  I  revoke,  an- 
nul and  set  aside,  and  I  exclude  hi^,  the  said  Bobert  Backhouse 
my  nephew  and  his  heirs,  from  any  chance  of  benefit  ftom  my 
last  will  and  testsmenli  mad^  by  Thomas  Gocstrey,  Esq.,  attor* 
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nej  at  la^ ;  and  in  the  plaoe  of  the  said  Robert  Backhouse  my 
nephew,  if  my  said  son  Thomas  Joseph  Backhouse  unfortunately 
fihall  happen  to  die  without  heirs  male  or  female,  in  such  oaae  I 
give  and  bequeath  all  the  estates  that  I  now  have,  or  may  have 
at  the  time  of  my  deoease,  in  the  parish  of  Great  Missenden  in 
the  county  of  Bucks,  or  elsewhere,  which  by  virtue  of  my  last 
will  and  testament  were  the  sole  property  of  my  dear  son  Thomas 
Joseph  Backhouse,  to  Thomas  Backhouse,  son  to  my  nephew 
Jacob  Backhouse,  an  infant,  now  living  with  his  father  at  Wig* 
ton,  in  the  county  of  Cumberland,  and  to  the  heirs  of  his  body 
lawfully  begotten,  fcr  ever ;  subject,  nevertheless,  to  all  and  evexy 
condition  which  are  stated  and  enforced  by  my  said  last  will  and 
testament  upon  my  son  Thomas  Joseph  Backhouse  with  regard 
to  entail,  and  every  other  clause  which  my  said  son  was  bouncl 
to  fulfil  and  observe  by  virtue  of  my  last  will  and  testament; 
snd  in  esse  my  said  relation  Thomas  Backhouse,  now  an  in&nt, 
shall  happen  to  die  without  heirs,  in  such  case  I  give  and  be- 
queath all  my  estates,  which  he  inherited  by  the  death  of  my 
said  son,  to  my  nephew  Mr,  Jacob  Backhouse  and  his  heirs  for 
ever;  subject,  nevertheless,  to  the  payment  of  all  just  debts  and 
fomuities  which  are  not  revoked  in  this  my  codiciL" 

*The  testator's  son,  Thomas  Joseph  Backhouse,  died  [*562] 
without  children. 

The  question  in  the  cause  related  to  the  disposition  of  the  resi- 
duary personal  estate. 

Thomas  Backhouse  and  Jacob  Backhouse  contended  that  the 
oodicil  revoked  the  gift  of  the  residue  to  Bobert,  and  had  given 
it  to  Thomas,  and,  in  the  event  of  his  death  without  children,  to 
Jacob.  The  next  of  kin  agreed  with  these  parties  in  saying  that 
the  gift  to  Robert  was  completely  revoked ;  but  they  alleged  that 
there  was  no  valid  disposition  of  the  residue  to  any  other  person, 
fmd  that  it  went,  therefore,  according  to  the  Statute  of  Distribu* 
tions-  The  representatives  of  Robert  insisted  that  the  revocation 
was  confined  to  the  devise.of  the  real  estate  to  Robert,  and  did 
not  extend  to  the  residue  of  the  persoiudty . 
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The  testator  by  his  will,  in  the  event  of  his  son  dying  without 
leaving  children,  had  given  both  his  real  and  his  personal  estate 
to  his  nephew  Bobert.  The  language  of  the  codicil  is  an  express 
revocation  of  both  gifts.  When  the  testator  tells  us  that  he  ex- 
cludes Robert  from  any  chance  of  benefit  from  his  last  will,  he 
necessarily  excludes  him  from  the  residue  of  the  personalty.  He 
proceeds ;  "  and  in  the  place  of  the  said  Robert  Backhouse,  my 
nephew,  if  my  son  Thomas  Joseph  Backhouse  unfortunately  shall 
happen  to  die  without  heirs  male  or  female,  in  such  case  I  give 
and  bequeath  all  the  estates  that  I  now  have  or  may  have  at  the 
time  of  my  decease,  in  the  parish  of  Great  Missenden,  in  the 
county  of  Bucks,  or  elsewhere,  which  by  virtue  of  my  last  will 

and  testament  were  the  sole  property  of  my  dear  son 
[*558]    Thomas  Joseph  Backhouse,  to  Thomas  'Backhouse, 

son  to  my  nephew  Jacob  Backhouse."  The  intro- 
ductory words  of  the  clause  manifest  an  intention  to  substi- 
tute Thomas  for  Robert ;  and  there  being  in  the  mind  of  the 
testator  a  clear  purpose  not  merely  of  revocation  but  also  of 
substitution,  the  substitution  must  be  held  to  extend  to  the 
wh<de  subject  of  the  gift,  if  the  words  will  fairly  bear  that  con- 
struction. It  is  true  that  the  testator  has  described  the  subject, 
which  he  gives  to  Thomas,  as  "  all  the  estates  that  I  now  have 
or  may  have  at  the  time  of  my  decease  in  the  parish  of  Great 
Missenden  or  elsewhere."  But  such  words  may  either  be  con- 
fined to  real  estate  or  extend  to  personalty  according  to  the  gen- 
eral tenor  of  the  codicil;  Doe  v.  TofieId;{a)  and,  from  the  mode 
in  which  similar  words  are  used  in  the  clause  revoking  the  gift 
to  Robert,  it  is  manifest  that  the  testator  considered  them  as 
comprehending  all  that  was  included  in  that  gift.  Besides,  the 
subject,  which  by  the  concluding  clause  of  substitution  is  given 
to  Jacob,  clearly  includes  the  personalty ;  for  it  includes  the 
fund  out  of  which  the  debts  and  annuities  were  to  be  paid :  and 
it  is  identical  with  the  fund,  which^  by  the  previous  substitution, 

(a)  11  East^  246. 
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was  given  to  Thomas.  The  codicil,  therefore,  though  incorrect 
in  its  language,  contains  a  sufficient  expression  of  the  testator's 
intention  that,  in  the  events  which  have  happened,  Thomas 
should  take  the  residue  of  the  personal  estate. 

Mr.  Tinney  and  Mr.  Parry  followed  the  same  line  of  argument 

Mr.  Pemberton  and  Mr.  West,  for  the  representatives  of  Bobert 
Backhouse. 

The  revocation  of  the  gift  to  Kobert  is  said  to  be  for  the  pur* 
pose  of  substituting  Thomas :  the  extent  of  the  revoca- 
tion, *therefore,  will  be  best  determined  by  ascertain-  [*554] 
ing  how  much  is  given  to  Thomas.  The  words  of  the 
gift  to  Thomas  are  such  as  in  themselves  are  properly  applicable) 
only  to  real  estate.  They  expressly  describe  what  is  given  tc» 
him  as  being  that  which,  under  the  will,  would  be  the  sole  prop* 
erty  of  the  testator's  son ;  and  there  is  an  express  direction  that 
the  gift  to  Thomas  should  be  subject  to  the  same  conditions  of 
entail  as  had  been  imposed  on  the  son.  Now  under  the  will  the 
son  took  only  the  real  estate ;  in  the  personalty,  he  had  not  even 
a  life  interest  given  him ;  after  his  death  it  was  limited  to  his 
children.  It  is,  therefore,  impossible  to  contend  that  Thomas  is 
substituted  as  the  residuary  legatee  of  the  personal  estate ;  and 
the  revocation  of  the  gift  to  Robert  ought  not  to  extend  beyond 
what  is  given  to  Thomas  in  his  stead.  At  all  events,  if  Robert 
does  not  retain  the  personalty,  it  must  go,  not  to  Thomas,  but  to 
the  next  of  kin. 

Mr.  Matthews  and  Mr.  Hdyter^  for  tiie  next  of  kin. 

The  Master  of  the  Rolls  : — ^The  question  in  this  cause  is, 
whether,  by  the  effect  of  the  codicil,  the  testator's  great  nephew 
Thomas  Backhouse  is  substituted  in  the  place  of  the  nephew 
Robert  Backhouse  mentioned  in  the  will  to  the  residuary  per- 
sonal estate,  as  well  as  to  the  real  estates  thereby  devised. 
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The  eodkil  ie  obyionsly  written  by  the  testator  himael^  and  is 
not  to  be  construed  literally  and  technically.  The  testator,  after 
ieotting  that  by  his  will  he  had  given  his  estates  in  Missenden 
and  elsewhere  to  his  nephew  Robert  Backhouse,  in  case  his  son 
should  die  without  issue,  revokes  that  part  of  his  will,  and  ex- 
cludes his  said  nephew  from  any  chance  of  benefit  from 
[*556]  his  will.  *B[e  had,  in  fiust,  given  to  his  said  nephew, 
in  the  event  stated,  no  other  estate  than  that  of  Missen- 
den ;  but  he  had  also  in  that  event  given  to  him  his  residuary 
personal  estate ;  and  when  he  proceeds  in  plain  terms  to  exclude 
his  said  nephew  from  any  chance  of  benefit  under  his  will,  the 
inference  is  iiresistible,  that  he  means  to  exclude  him  from  the 
residuary  personal  estate,  and  that  he  uses  the  term  "  elsewhere,** 
however  inaccurately,  to  express  that  intention.  After  having 
thus  excluded  the  nephew  Robert  from  every  chance  of  benefit 
under  his  will,  in  the  place  of  his  said  nephew,  he  gives  and  be- 
queaths all  the  estates  which  he  has  or  may  have  at  his  death,  at 
Missenden  or  elsewhere,  in  the  event  stated,  to  Thomas  Back- 
house ;  plainly  meaning  an  entire  substitution  of  Thomas  for 
tlobert,  and  again  expressing  his  intention  as  to  the  personal 
estate  by  the  word  "  elsewhere."  In  a  subsequent  part  of  the 
codicil,  he  declares  that  if  Thomas  should  die  without  heirs 
(meaning  children),  he  gives  all  his  estates,  which  Thomas  was 
to  inherit  by  the  death  of  his  son,  to  his  nephew  Jacob  Back- 
house, subject,  nevertheless,  to  his  just  debts  and  annuities, 
which  are  not  revoked  by  his  codicil.  Now  the  just  debts  and 
annuities  are  expressly  charged  by  the  will  upon  the  personal 
estate ;  and  as  he  plainly  means  that  Jacob,  who  is  substituted 
for  Thomas,  is  to  take  the  estate  which  is  subject  to  the  payment 
of  the  debts  and  annuities,  it  is  clear  that  here  he  uses  the  word 
"  estates''  as  comprising  both  real  and  personal  estate. 

A  difficulty  is  interposed  by  the  direction  that  the  nephew 

Thomas  is  to  take  the  estates  at  Missenden  and  elsewhere,  which 

were  to  become  the  property  of  Thomas  Joseph  Backhouse ;  and 

it  is  said  tluit  by  the  will  the  son  takes  no  interest  bH 

[*656]    the  i^duary  personal  estate.    *It  is  true  that  in  tha 
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will ikett  m  no  direct  gift  of  tbe  personal  estate  to  the  son; 
btit  the  pewonal  estate  is  not  by  the  will  given  over  to  the 
son's  children,  till  after  the  death  of  the  son ;  and  the  trustees  are 
i^irected  to  apply  as  mueh  as  might  be  neoeasaiy  of  the  personal 
estate  in  the  purchase  of  promotion  for  the  son  in  the  army  t 
and,  if  there  is  any  slip  in  the  will  which  would  deprive  the  eon 
of  his  personal  estate,  there  is  enou^  in  the  codicil  to  manifest 
that  the  testator  considered  that  his  son  would  take  the  personal 
estate  under  the  wiU,  which  is  all  tiiat  is  neoetsaiy  for  the  pres» 
ent  puipoeOk 

My  opinion,  therefore,  id,  that  'Wiomas  is,  by  the  intention  of 
the  testator,  plainly  substituted  in  the  place  of  Robert  as  to  all 
the  benefits  givmi  to  Bobert  by  the  will. 


♦DuKK  v.  Fknnkb.  [♦SST] 

RotLa— 1831 :  25tli  ICarch,  18th  A^ 

A  leslator  by  his  win  deyises  aH  hte  real  estate  to  his  execatora  Ibr  the  purpoees 
Ihereiiiaftar  stated;  and,  after  empoweriiig  them  either  to  continue  his  busineflU 
Qt  to  dispose  of  it,  he  gires  the  profits  of  it  in  the  one  case,  and  the  faiterost  of  th« 
moneys  arising  firom  the  sale  hi  the  other,  and  also  the  Interest  of  the  securities  on 
which  the  rest  of  his  capital  should  be  invested,  to  his  daughter  for  life,  her  n^ 
eeipt  to  be  a  discharge.  He  then  gives  her  the  rents  and  profits  of  all  his  real 
estates  during  her  life ;  and  at  her  decease  he  detises  and  bequeaths  to  her  h»!fS 
all  his  estates  real  aad  personal  m  tenaats  in  oommon:  If  his  daughter  has  but 
one  child,  such  child  is  to  possess  the  whole;  but  if  she  should  die  without  fastae^ 
then  at  her  decease  he  gives  certain  legacies.  He  next  directs  all  his  goods  and 
eflbcts  to  be  sold,  his  said  legacies  to  be  paid,  and  a  sum  mvested  sufficient  to  pur- 
titSM  1501  a  year,  which  Is  to  be  paid  to  the  husband  of  the  daughter.  He  then 
ocdem  his  real  estates  to  be  soM  at  the  decease  of  his  daughter  or  at  the  decease 
of  his  brothers  and  sisters,  acoording  as  a  particular  event  may  turn  out;  and  h« 
gives  over  to  certain  persons  all  the  residue  of  his  personal  estate,  including  tha 
proceeds  of  the  sale  of  the  real  estates  when  sold,  and  the  rents  of  them  until  they 
ara  sokL  The  daughter  died  without  having  had  Issue:  Held,  that  the  daughter 
took  an  esMe  tail  ia  the  fireeh61ds;  thai  the  real  and  pMadaai  estate  being  given 
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over  together,  ahe  took  the  penonal  eetnte  absolaiely ;  that  the  eo&iiities  end  leff- 
aoiee  given  at  her  deoeaae  were  chaiged  both  on  the  real  andpennnal  estate,  and 
were  to  be  borne  proportionaUj  by  the  two  flmda. 

The  tegtator,  Thomas  Funnell,  made  his  will,  dated  the  8th  of 
February,  1811,  in  the  following  words :  "  This  is  the  last  will 
and  testament  of  me,  Thomas  Funnell,  in  the  parish  of  Bexlej, 
in  the  county  of  Kent,  tanner.  First,  I  nominate  and  appoint 
Joseph  Fenner  of)  &c.,  James  George  Petre  o^  &c,  and  Dean 
BaynOT  Pike  of,  &c.,  the  executors  of  this  my  will ;  and  I  alao 
desire  them  to  accept  of  202.  each,  as  a  token  of  my  friendship, 
to  buy  mourning.  It  is  my  will  that,  at  the  decease  of  either  of 
my  executors,  the  two  survivors  shall  choose  a  third  to  assist 
them,  and  so,  in  perpetual  succession,  a  third  shall  be  chosen  by 
two  survivors  till  the  whole  of  my  will  is  executed.  My  just 
debts,  funeral  expenses,  incidental  charges,  and  probate  of  this 
my  will  being  paid,  I  give  the  sum  of  100?.  with  interest  com- 
mencing at  my  decease  to  my  friend  James  Skinner,  of  Cran* 
brook  in  the  county  of  Kent,  and  his  heirs.  I  give  and  devise 
to  my  said  executors,  and  to  him  or  them  who  may  be 
[*658]  chosen  by  survivors  as  above  ^stated,  all  and  singular 
my  lands,  houses,  tenements,  buildings,  and  appurte- 
nances of  what  nature  or  kind  soever  and  wheresoever,  to  hold 
the  same  in  trust  for  the  purposes  hereinafter  stated.  It  is  my 
will  that  my  business  shall  be  continued  under  the  inspection  of 
my  executors,  while  they  shall  judge  that  the  property  which  I 
may  die  possessed  of  will  not  be  diminished.  I  do  hereby  em- 
power my  executors,  so  long  as  the  trade  shall  be  carried  on,  to 
inspect  the  stock  in  trade,  and  all  the  accounts  which  relate 
thereto,  whenever  they  shall  think  proper ;  and  when  they  shall 
think  there  is  danger  of  sinking  money  by  the  said  trade,  it  is 
my  will  that  they  shall  dispose  of  it  to  the  best  advantage.  The 
profits  of  my  said  business  I  give  to  my  daughter  Elizabeth 
Jarman,  for  and  during  the  term  of  her  natural  hfe,  if  the  said 
trade  should  be  continued  so  long ;  but  if  not,  then  the  money 
arising  from  the.  disposal  shall  be  invested  by  my  executors  in 
good  and  safe  security,  and  the  interest  arising  therefrom  shall 
be  paid  half-yearly,  and  every  half  year,  to  my  said  daughter  for 
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the  term  above  sUied,  Thecapital  ako  that  lotay  die  pceaesaed 
o^  over  and  above  my  slock  in  tiade>  shall  be  also  invested  in 
good  and  ^afe  security,  aud  the  interest  of  this  smplus  shall  be 
likewise  paid  to  my  said  dan^ter  in  manner  and  for  the  time 
above  stated;  and  her  receipt  for  the  whole  interest  shall  be  a 
proper  discharge  for  my  executors  for  the  payment  of  the  said 
interest  for  the  term  of  her  natural  life.  I  also  give  to  my  said 
daughter  all  the  rents  and  profits  of  all  and  singular  my  real 
estates,  whatsoever  and  wheresoever,  for  the  term  of  her  natural 
life ;  and  at  my  said  daughter's  decease  I  give,  devise  and  be- 
queath unto  her  heirs  all  and  singular  my  estates,  real  and  per* 
sonal,  to  be  equally  divided  among  them ;  and  they  shall  t^e 
my  real  estates  as  tenants  in  common,  and  not  as  joint  tenants. 
Should  my  daughter  have  but  one  child,  such  child 
shall  possess  *the  whole ;  but  if  my  daughter  should  [^550] 
die  without  is^ue,  then  at  her  decease  I  give  unto  my 
biotheQrs  in  law  William  and  Henry  Cheeseman  2002.  each ;  and 
to  my  sister  Elizabeth  Dunk,  and  my  nephews  Bichard,  Thomas 
and  John  Dunk,  and  to  my  niece  Mary,  wife  of  John  King, 
lOOL  each.  I  also  give  to  Daniel  Jarman,  my  son  in  law,  1,0002. 
At  my  daughter's  decease  withoiit  issue,  all  my  goods  and  effects 
of  every  kind  shall  be  sold,  and  the  said  legacies  paid,  and  a 
sum  sufficient  to  produce  1502.  a  year  shall  be  invested  by  my 
executors  in  good  and  safe  security ;  the  interest,  that  is  to  say, 
the  said  1602.  shall  be  paid  to  my  said  son  in  law  in  half-yearly 
payments,  one  moiety  every  half  year,  for  and  during  the  term 
of  his  natural  life.  At  my  daughter's  decease  without  issue,  all 
my  real  estates  shall  be  sold  to  the  best  advantage,  unless  they 
can  be  let  so  as  to  produce  an  annual  sum  equal  to  what  the 
money  would  produce  at  interest  were  my  said  estates  disposed 
oi^  in  which  case  they  shall  not  be  sold  till  the  decease  of  my 
brother  and  sisters  as  hereinafter  stated.  All  the  rest  and  resi- 
due of  my  personal  estate,  including  that  which  arises  from  my 
real  estates,  should  they  be  sold  at  my  daughter's  decease,  shall 
be  likewise  invested  by  my  exeoutoi^s  in  good  and  safe  security, 
and  the  interest  arising  therefrom  shall  be  divided  into  four 
equal  parts.  Should  my  real  estates  remain  unsold,  then  the  in* 
VOL.  n.  81 
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terest  ajrising  from  the  said  residue  of  my  personal  estate,  and 
all  the  rents  and  profits  of  my  real  estate  shall  be  united,  and 
divided  into  four  equal  parts;  and  in  either  case  I  gave  one 
fourth  part  to  my  brother  John  Funnell,  another  fourth  part  to 
my  sister  Elizabeth  Dunk,  another  fourth  part  to  my  sister  Phil- 
adelphia Kine,  to  be  paid  to  them  half-yearly,  and  every  half 
year  during  the  lives  of  my  said  brother  and  sisters ;  and  at  the 

decease  of  either  of  them,  the  said  three  parts  shall  be 
[*660]     equally  divided  and  *paid  to  the  two  survivors,  in  the 

manner  above  stated,  till  the  decease  of  a  second  of  my 
said  brother  and  sisters,  and  then  the  said  three  parts  shall  be 
paid  to  the  survivor  for  and  during  the  term  of  his  or  her  natural 
life.  The  remaining  half  moiety  I  give  to  my  nephew  William 
Body,  and  my  nieces  Sarah  Crowhurst  and  Ann  Body  and  their 
heirs,  in  equal  shares,  to  be  paid  in  like  manner  till  the  decease 
of  my  said  brother  and  sisters.  If  my  said  son  in  law  should 
die  before  my  said  brother  and  sister,  then  his  annuity  of  1501. 
shall  be  added  to  the  said  four  parts,  and  shall  be  distributed 
exactly  in  the  same  manner ;  and  at  the  decease  of  my  said 
brother  and  sisters,  my  son  in  law  being  dead,  the  money  that 
produced  his  annuity,  together  with  the  money  which  produced 
the  said  four  parts,  including  the  rents  and  profits  of  my  real 
estates,  shall  be  aggregated,  and  if  any  of  my  real  estates  re- 
main, they  shall  be  all  sold.  The  aggregate  sum  shall  then  be 
equally  divided  among  my  nephews  and  nieces,  the  children  of 
my  brother  John  Funnell,  and  my  sisters  Sarah  Body,  Elizabeth 
Dunk  and  Philadelphia  Kine ;  and  if  one  or  more  of  my  said 
nephews  and  nieces  should  die  leaving  issue,  such  issue  shall 
possess  the  share  of  their  parents  respectively.  Should  my  son- 
in-law  survive  my  said  brother  and  sisters,  then  at  his  decease, 
and  not  before,  shall  the  sum,  which  produced  his  annuity,  be 
distributed  among  my  said  nephews  and  nieces  exactly  in  man- 
ner above  stated." 

The  testator  died  on  the  11th  of  November,  1812.  His 
daughter  Elizabeth  Jannan  died  in  June,  1820,  without  having 
had  issue  leaving  her  husband,  Daniel  Jarmin,  her  surviving. 
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The  bill  was  filed  for  the  porpoee  of  carrying  the  trusts  of 
the  will  into  efEsct;  and  three  questions  were  raised  in  the 
cause: 

*First  What  interest  Mizabeth  Jannan  took  in  the  [*561] 
testator's  real  estate. 

Second  What  interest  she  took  in  the  personal  estate. 

.  Third.  Whether  the  real  estate  was  charged  with  the  annuity 
of  160Z.  given  to  Daniel  Jannan,  and  the  legacies  payable  at  the 
decease  of  his  wife ;  and,  if  so,  whether  the  charge  on  the  real 
estate  was  only  in  aid  of  the  personalty,  so  that  the  personal  es- 
tate was  the  first  fund  for  paying  them,  or  whether  the  real 
estate  and  the  personal  estate  were  to  bear  the  burden  raitably. 

Mr.  Bickersteth  imd  Mr.  Randall^  for  the  plaintiffit. 

The  daughter  did  not  take  an  estate  tail  in.  the  lands :  she 
took  only  an  estate  for  life,  with  contingent  limitations  to  her 
children  as  tenants  in  common,  if  she  left  children  at  her  decease ; 
and  if  she  did  not  leave  children,  then  for  the  particular  pur- 
poses expressed  in  the  will.  The  gift  to  her  is,  in  words,  only 
for  the  term  of  her  natiual  li&.  The  devise  to  her  heirs,  which 
immediately  follows,  is  a  distinct  gift:  it  is  not  a  limitation 
showing  the  extent  of  the  devise  to  her,  but  a  new  devise  to 
them  as  purchasers ;  and  the  proviso,  that  if  his  daughter  leaves 
but  one  child,  that  child  shall  have  the  whole,  shows  that  the 
testator  used  the  word  heirs  to  denote  children.  It  will  be  con- 
tended that  the  next  words — "  but  if  my  daughter  should  die 
without  issue" — denote  an  indefinite  fidlure  of  issue,  and  will 
therefore  give  her  an  estate  tuL.  We  answer,  that  the  context 
shows  that  they  denote  not  an  indefinite  fidlure  of  issue,  but 
merely  a  fidiure  of  issue  at  her  death ;  for  the  testator  imme- 
diately proceeds,  ^Hhen  at  her  decease,  A».;"  and  he  gives 
various  legacies  which  are  to  be  then  payable,  and  makes  a 
complete  disposition,  which  is  to  have  effect  at  her  decease. 
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[*&62]    *Her  death,  therefoie,  is  the  point  of  time  whem  the 
property  is  to  take  one  eourae  of  devolution  or  another, 
according  as  she  does  or  does  not  leave  children. 

There  are  two  distinctions  between  Jeeaan  v.  Wnght/a)  and 
the  present  case.  First,  in  Jesson  v.  Wright  there  were  no  words 
to  give  an  estate  of  inheritance  to  the  children  of  the  first  devisee 
for  life;  and  the  question  was,  whether  the  first  devisee  should 
take  an  estate  for  life,  with  remainder  to  his  children  for  life,  or 
whether  he  should  be  held  to  take  an  estate  tail,  so  diat  the 
Unds  might  not  go  over,  so  long  as  there  existed  any  person 
included  in  the  line  of  issue,  upon  the  &ilure  of  which  alone  the 
ultimate  limitation  was  to  take  effect.  Here  the  devise  is  *'  of 
all  the  testator's  real  estates ;"  so  that  the  children  of  the  dau^- 
ter,  though  taking  as  purchasers,  will  take  the  fee.  Secondly,  in 
Jesson  V.  Wright  the  limitation  over  was  only  upon  an  indefinite 
fiedlure  of  issue:  here  it  is  upon  fidlure  of  issue  at  the  decease  of 
the  daughter. 

Were  the  words  8U(di  as  to  have  given  the  daughter  an  estate 
tail  in  the  freeholds,  the  technical  rules  and  the  authorities,  on 
which  alone  that  construction  could  be  tenable,  are  not  applica- 
ble to  the  personal  estate ;  and,  with  respect  to  that  fund,  the 
eouTt  will  carry  into  effect  tiie  clear  intention  of  the  testator, 
giving  her  only  a  life  interest  in  it,  and  applying  it,  from  the 
time  of  her  decease,  in  the  manner  directed  by  the  will ;  Forth 
V.  Ckapmanj{b)  Jacobs  v.  Amy€Uif{c)  To  give  the  daughter  an 
absolute  interest  in  the  personal  estate  would  be  quite  inconaisi- 
ent  with  the  discretionary  power  of  carrying  on  the  trade  which 
ie  conferred  on  the  trustees. 

The  legacies  given  at  the  death  of  the  daughter,  and  the 

annuity  of  1501  which  her  husband  then  takes,  were 

[*668]    ^intended  to  be  paid  out  of  the  personal  estate.    After 

bequeathing  the  legacies,  the  testator  directs  as  follows : 

(m)  t  Bligfa,  1.  (6)  1  P.  WaiB.  66S.  (e)  4  Bvo.  a  a  64S. 
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^  All  my  goods  and  ^fects  of  anj  kind  ahall  be  sold,  and  the 
said  legacies  paid,  and  a  sum  sufficient  to  produce  160L  a  year 
shall  be  invested  by  my  executors  in  good  and  safe  security ;  the 
interest,  that  is  to  say,  the  said  1502.  shall  be  paid  to  my  said 
son  in  law,  in  half-yearly  payments."  It  is  from  the  sale  of  his 
goods  and  effects  that  the  legacies  are  to  be  discharged,  and  that 
an  inyestment  is  to  be  made  to  meet  the  annuity.  He  then  pro- 
ceeds to  direct  the  sale  of  his  real  estates ;  and  he  gives  the  re- 
sidue of  lus  personal  estate,  that  is,  the  residue  after  payment  of 
the  legacies  and  the  annuity  (including  the  whole  proceeds  of 
his  real  estates),  upon  certain  trusts  unconnected  with  the  legacies 
or  annuity.  The  legacies  and  annuity,  therefore,  are  not  charged 
on  the  real  estate ;  at  all  events  they  can  be  charged  on  it  only 
in  aid  of  the  personalty,  and  in  case  the  primary  fund  should  be 
found  insufficient 

Mr.  Lee,  for  a  defendant  in  the  same  interest,  insisted  cm 
similar  topics  of  argument  In  Trotter  v.  08wald,(a)  a  testator 
gave  the  residue  of  his  property,  r^  and  penonal,  to  trustees^ 
in  trust,  "  for  the  use  of  John  Bogle,  during  his  life,  and  to  thd 
lawful  heirs  of  his  body  after  his  demise,  but  in  case  of  his  dyinif 
without  issue  of  his  body,  after  his  decease  I  give  all  such  residne 
to  John  Oswald.**  It  was  held  that  these  words  created  a  con- 
tingency with  a  double  aspect,  and  that  in  the  event  of  Joha 
Bogle  leaving  no  child,  the  limitation  to  John  Oswald  would 
take  effect  Mr.  Lee  also  cited  the  following  authorities :  Good^ 
right  V.  Dunhamy{b)  BumsaJl  v.  Davy^{c)  OretUm  v. 
Eatvard,{d)  Doe  v.  Webber,{e)  Doe  v.  ^Fros^g)  Hobinaon  [*664] 
V.  Robinson,{h)  Doe  v.  Ooopery{i)  Doe  v.  GhfffQc)  Porter 
V.  Bradleyj{t)  Pinbury  v.  £lkiny{m)  Wilkinson  v.  8ov^{ji)  Bach' 
Mraw  V.  Vile.{o) 

(a)  1  Cox,  817.  (4  1  Bast,  939. 

(b)  I  Boog.  964.  ik)  11  Bast,  66S. 
(e)  lBoe.ftP.  216;  6T.B.S0.  (Q  3T.  ai43. 

(d)  6  Taunt  94.  (m)  1  P.  Wma.  563. 

(e)  1  Bam.  k  Aid.  T18.  (n)  7  T.  B.  665. 

(^)  3  Barn,  ft  Aid.  64A.  (o)  1  Sim  ft  Sto.  6(ML 

(ft)  1  Bur.  38.    8  Ye*  ttn.  888. 
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Mr.  WHliama  and  Mr.  EJderUm^  for  other  defendants  in  &e 
same  interest 

Mr.  Lynch  for  Daziiel  Jarman,  who  was  the  personal  represen- 
tative  of  his  deceased  wife. 

The  daughter  took  an  estate  tail  in  the  freeholds.  They  were 
not  to  go  over,  unless  upon  a  general  failure  of  her  issue ;  and 
there  is  no  mode  in  which  the  words  of  this  will  would,  in  every 
event,  have  carried  the  whole  of  the  freeholds  throughout  the 
whole  line  of  her  issue,  except  by  giving  her  an  estate  taiL 
Jesson  V.  Wrighl,{d)  decides  that  a  gift  to  A.  for  life,  and  if  he 
dies  without  issue,  then  over,  is,  in  legal  effect,  an  estate  tail  in 
A. ;  and  that  such  a  devise  shall  have  its  legal  effect,  notwith- 
standing inconsistent  words  in  the  context,  unless  it  is  very  clear 
that  the  testator  meant  otherwise.(5)  Here  not  only  is  it  not 
dear  that  the  testator  meant  otherwise ;  but  the  supposed  inten- 
tion, for  the  sake  of  which  technical  words  are  to  lose  their  effect^ 
is  one  which  he  cannot  reasonably  be  supposed  to  have  enter- 
tained. For  according  to  the  construction  contended  for  on 
the  other  side,  if  the  daughter  liad  died  leaving  children,  all  of 
whom  died  in  her  lifetime  leaving  issue,  the  grandchildren  would 
have  taken  nothing;  and  the  property  would  have  gone  in  the 
manner  directed  by  the  limitations  over.  Doe  v.  Hwr- 
vey,{c)  *Doe  v.  Oold8mtih,{d)  BenruM  v.  The  Earl  of  [*565] 
TomkerviUe.ie) 

The  realty  and  the  personalty  being  included  in  one  and  the 
same  gift,  if  the  daughter  took  an  estate  tail  in  the  former,  she 
took  the  latter  absolutely ;  Donn  v.  Penny. {g) 

If  the  daughter  took  the  personalty  absolutely,  it  would  not 
be  very  consistent  with  that  construction  to  say,  that  she  took  it 
subject  to  legacies  and  an  annuity  which  were  not  to  arise  until 
after  her  death.    But  at  all  events  the  legacies  and  annuity  are 

(a)  2  Bligfa,  1.  (d)  t  Tannt  209. 

(h)  2  Bligfa,  60,  6T.  («)  19  Ves.  lYO. 

(c)  4  Ban.  k  Gran.  619.  {g)  19  Yea.  M4. 
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chaiged  on  the  real  estate,  as  well  as  on  the  personalty ;  BenA  t. 
A'fesX^)  ^^  '^*  Turner, ib)  and  the  real  estate  being  given  to  the 
trustees  for  the  purposes  thereinaffaor  expressed,  and  both  funds 
being  comprised  in  the  same  gift  over,  the  real  estate  must  at 
least  contribute  to  the  burden  in  the  proportion  of  its  value. 

Mr.  Beamee,  for  the  trustees. 

Hr.  Bickersiethy  in  reply. 


April  18th. — ^Thk  Master  op  the  Rolls: — ^It  is  properly 
admitted  that,  as  to  the  real  estate,  this  case  must  be  governed 
by  the  judgment  of  the  House  of  Lords  in  Jesson  v.  Wright,  un- 
less there  be  found  a  substantial  distinction  between  the  two 
cases.  But  it  is  contended  that  there  is  such  substantial  dis- 
tinction ;  because  in  Jesson  v.  Wright,  if  it  were  held 
that  the  children  took  *as  purchasers,  they  could  take  [*666] 
for  life  only,  and  that  in  this  case,  the  children,  if  pur- 
chasers, would  take  in  fee,  by  reason  that  the  testator  here  in  the 
gift  uses  the  expression,  "all  his  estates  real  and  personal," 
which  expression,  it  is  said^  would  carry  a  fee  in  his  real  estate. 
I  am  of  opinion  that,  if  the  fee  in  the  real  estate  did  pass  by  this 
expression,  it  would  not  make  a  substantial  distinction  between 
this  case  and  that  of  Jesson  v.  WrighL  The  gift  here  to  heirs  of 
the  daughter  is,  by  the  limitation  over,  in  case  she  should  die 
without  issue,  to  be  read  as  a  gift  to  the  heirs  of  the  body  of  the 
daughter ;  and  the  case  then  runs  on  all  fours  with  the  case  of 
Jesson  V,  Wright,  except  that  by  the  omission  of  the  word 
''such'^  in  the  limitations  over,  a  general  fiulure  of  issue  is  here 
more  plainly  expressed. 

I  must  say  here,  as  was  said  in  the  judgment  of  Jesson  v. 
Wright,  that  the  direction,  that  the  heirs  shall  take  as  tenants  in 
common  and  not  as  joint  tenants,  manifests  the  intention  of  the 


(a)  4  Madd.  m.  (»)  4  Bom.  3^6. 
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testator  to  modify  the  estate  in  a  rasauier  which  the  tuIqb  <tf  ]wtr 
will  not  permit,  but  does  not  manifest  an  intention  o»  the  ptft 
at  the  testator  to  exclude  any  heirs  of  the  body,  and  that  the 
gift  to  one  child,  if  there  st^mld  be  but  one,  does  not  narrow  Ifae 
general  devise  to  the  heirs  of  the  body,  because  sneh  <»ie  child 
being  an  'heir  of  the  body,  the  gift  to  such  child  is  consistent 
with  the  general  intention ;  and  upon  the  whole,  I  adopt  the  ex- 
pression of  Lord  Eldon  in  Jesson  v.  Wright,  and  declare  that  I 
think  it  clear  that  the  testator  intended  that  all  the  issue  of  his 
daughter  should  fail,  before  the  estate  should  go  over.  I  cannot 
impute  to  the  testator  the  intention  that  the  issue  of  his  daughter's 
children  should  be  disinherited,  if  their  parents  should  happen  to 
die  in  the  daughter's  lifetime. 

With  respect  to  the  second  question,  I  am  of  opinion  that 
a  different  sense  cannot  be  given  to  the  expressions 
[*567]  *of  this  will  as  applied  to  the  personal  and  the  real 
estate,  because  it  is  the  plain  intention  of  the  testator  in 
the  limitations  over,  that  the  real  and  personal  estate  should  go 
together,  and  the  words  must,  therefore,  receive  the  same  con- 
struction as  to  both  estates.  The  daughter,  therefore,  took  an 
absolute  interest  in  the  personal  estate. 

As  to  the  third  question,  I  am  of  opinion  that  the  real  and 
personal  estate  are  both  chargeable  with  the  annuity  of  1502^ 
given  to  the  daughter's  husband.  The  real  estate  is  in  the  first 
place  given  in  trust  for  the  purposes  thereinafter  stated,  and  the 
gift  of  this  annuity  is  one  of  those  purposes.  In  a  subsequent 
part  of  the  will  the  testator  directs,  that,  upon  his  daughter's 
death  without  issue,  his  goods  and  effects  shall  be  sold,  and  his 
legacies  paid,  and  a  sum  sufficient  to  produce  1502.  a  year  in- 
vested by  his  executors  in  good  and  safe  security  for  the  benefit 
of  his  son  in  law  during  his  life ;  and  this  direction  would  clearly 
charge  the  personal  estate  with  his  annuity.  He  then  directs  that 
hifl  real  estates  diaU  be  sold  upon  his  daughter's  death  without 
issue,  or  upon  the  decease  of  the  survivor  of  his  brother  and 
sister ;  and  then  he  iA  eflbet  directs  that  all  the  reft  and  XQiid«e 
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€f  hiB  penonal  dstate,  inolnding  the  produce  of  his  teal  eststefl^ 
dhall  be  divided  into  four  parts ;  treotiiig  the  prodnoe  of  the  real 
estate  as  one  common  iund  with  the  personal  estate,  and  speak« 
ing  of  the  common  fond  as  a  rest  and  residue  after  satisfying  his 
declared  purposes,  and  charging,  therefore,  the  common  fhnd  for 
these  purposes ;  and,  among  others,  with  the  payment  of  tiie 
atiimitf. 


His  Honor  doth  declare,  that,  according  to  the  true  constnio- 
tion  of  the  testator's  will,  Elizabeth  Jarman,  the  testa- 
tor's daughter,  took  an  estate  tail  in  the  fireehold  ^estates  [*668} 
of  the  testator,  and  that  the  reversion  in  fee  of  the  said 
freehold  estates  passed  by  his  said  will  to  the  defendants,  John 
Howlett  Fenner  and  Dean  Sayner  Pike,  as  surviving  trustees  of 
the  will  of  the  testator ;  and  his  Honor  doth  declare,  that  the 
defendant,  Daniel  Jarman,  is  absolutely  entitled  to  the  personal 
estate  of  the  testator :  and  his  Honor  doth  declare,  that  the  an- 
nuity of  1602.  a  year  by  the  testator's  will  given  to  Daniel  Jarmin 
during  his  natural  life,  and  the  legacies  in  the  will  mentioned^ 
payable  at  the  death  of  Elizabeth  Jarman,  are  chargeable  on  the 
real  and  personal  estate  of  the  testator  in  proportion  to  their 

values.(a) 

Beg.  Lib.  1880.  A.  foL  1495. 


ALsxAjn>XB  V.  MuLLors. 

BotiSL— 1^30:  613i  Decemb^. 

A  penoB  entiUed  to  a  duM  of  »mrii  ctmoanff  id^ich  to  Ai«  a§  a  debt  firom  a  ImIk* 
tor,  caoDOt  maintiiia  a  bffl  for  ftis  own  diare,  imlesi  ho  flaes  on  behalf  of  lihiwif 
and  all  other  parties  interested  in  the  debt»  or  oiakes  tbooe  other  persona  paitiea 
to  the  salt 

A  TSffTATOR  bequeathed  8002.  to  his  exeotttor,  upon  trus^  to 
pay  the  isterest  to  Mr.  Alexander  during  his  life,  and  after  Ids 

(a)  See  Oan^bea  r^Marding,  MdMm'P.  Shf^^  pp.  390,  416,  mprtk 
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death,  to  his  wi&  during  her  life ;  and  upon  the  death  of  the 
survivor,  to  transfer  the  principal  sum  to  thdr  children  in  equal 
shftres. 

Mr.  and  Mrs.  Alexander  were  both  dead,  leaving  four  chil- 
dren, of  whom  the  plaintiff  was  one.  The  testator's  executor 
died  without  having  made  the  investment  as  directed  by  the  wilL 
The  bill  was  filed  against  the  personal  representative  of  that  exe- 
cutor, alleging  that  the  other  three  children  had  received  their 
shares,  and  praying  payment  of  the  plaintiff's  share  of  the 
legacy. 

[*589]        *It  appeared  by  the  answer,  that  the  other  three  child- 
ren had  not  received  their  shares,  though  payments  had 
been  made  to  them  on  account. 

The  cause  coming  on  to  be  heard,  Mr.  Beamea  objected  that 
the  other  three  children  were  necessary  parties. 

Mr.  Westj  contra^  insisted  that  where  a  l^acy  of  a  definite  sum 
was  given  in  equal  shares  to  a  definite  nimiber  of  persons,  each 
of  them  was  in  the  same  situation  as  if  he  were,  in  form  as  well 
as  substance,  sole  legatee  of  a  given  sum ;  and  he  cited  Smith  v. 
SnowSfl) 

The  Master  of  the  Bolls  was  of  opinion,  that  inasmuch 
as  the  executor  of  the  original  testator  had  been  guilty  of  a  breach 
of  trust  in  not  making  the  investment,  and  his  assets  were  liable 
to  make  good  this  legacy,  the  suit  was  in  truth  a  creditor's  suit; 
and  that  a  person,  having  an  interest  only  in  a  portion  of  a  debt, 
could  not  maintain  a  bill  for  the  recovery  of  his  share  of  the  de* 
mand,  unless  he  sued  on  behalf  of  himself  and  all  other  persons 
interested  in  the  debt,  or  made  those  other  persons  parties. 

His  Honor,  therefore,  allowed  the  objection^  and  the  cause  was 
ordered  to  stand  over.  • 

(a)81lad.ia. 
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♦Clego  V.  Cl£O0,  [*570] 

ROLL&— 1831 :  30th  AprO,  4th  May. 

The  testator  upon  the  marriage  of  his  daughter  Catherine,  oorenaated  to  make  her 
fortime  equal  to  that  of  any  one  of  his  other  flye  daughtem  By  hia  wi&  he  gay* 
to  Catherine  aheolutely  a  proyision  equal  to  that  which  he  gaye  to  any  one  of  hia 
other  five  daughters  and  their  issue ;  but  the  fortunes  bequeathed  to  these  flye 
daughters  were  limited  to  them  for  life  only,  with  remainder  to  their  issue ;  and 
in  case  any  one  of  the  fiye  should  die  without  leaying  issue,  her  share  was  to  go 
to  the  others  of  the  four  daughters  and  their  iasoe,  in  the  same  manner  aa  their 
original  ahaiee.  One  of  the  fiye  died  without  issue :  Held  th«t  Catherine  ooold 
not  daim  an  additional  proyision  in  respect  of  the  benefits  thereby  deriyed  by  the 
other  four  daughters  and  their  issue ;  her  absolute  interest  in  her  own  share  bemg 
equiyalent  in  yalue  to  the  interests  of  the  other  daughters  and  their  issue  in  their 
respectlye  shares,  and  their  contingent  interests  m  the  shares  of  eadi  other. 

t 

John  Clego,  having  six  daughters,  Maiy  the  wife  of  Mr.  G<»n 
don,  Catherine  Clegg,  Ann  Clegg,  Alice  Clegg,  Sarah  Clegg  and 
Hannah  Clegg,  previous  to  and  in  consideration  of  the  marriage 
of  Catherine  with  William  Clegg,  executed  a  bond  bearing  date 
the  29th  of  December,  1786,  in  the  penal  sum  of  8,0002.  to  be 
paid  to  William  Clegg,  his  executors,  administrators  and  assigns, 
with  a  condition,  which,  after  reciting  "  that  John  Clegg  had 
promised  to  William  Clegg,  that  in  case  the  marriage  took  place, 
he  John  Clegg,  would,  either  during  his  life  or  by  his  last  will, 
make  the  fortune  or  patrimony  of  Catherine  Cl^g  equal  at  the 
least  to  the  fortune  or  patrimony  of  any  one  of  his  other  daugh- 
ters," declared,  "  that  if  the  said  John  Clegg,  his  heirs,  executors, 
administrators  or  assigns,  should  £rom  time  to  time  and  at  all 
times  thereafter,  pay,  give,  grant,  convey  and  assure  unto  Ca&- 
erine  Clegg  or  her  issue,  so  much  and  such  sum  or  sums  of  money, 
estate  or  effects,  or  things,  and  at  such  time  and  times  as  he  the 
said  John  Clegg  should  at  any  time  or  times  thereafter  during 
his  life,  give,  grant,  convey  or  assure,  unto  any  of  them,  the  said 
Mary  Gordon,  Ann  Clegg,  Alice  Clegg,  Sarah  Cl^g,  Hannah 
Clegg,  or  to  any  husband  which  any  one  of  them  had  or  there- 
after might  have,  or  to  the  children  or  issue  of  anyone,  exceeding 
in  value  the  sum  or  sums  of  money,  estate  or  estates,  effiscts  and 
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things,  TvUch  lie  the  said  John  Clegg  should  then  have  paid,  ad* 

vanced,  given,  granted,  conveyed  or  assured  unto  Cath- 
t*571]    erine  *Clegg  or  her  husband,  children  or  issue ;  and  also 

should  in  and  by  his  last  will  and  testament  or  otherwise, 
make,  cause,  procure  or  effect  the  part,  share,  proportion  or  in- 
terest of  Catherine  Clegg  or  her  children  or  issue,  o^  in  and  to 
the  real  and  personal  estate  of  him,  John  Clegg,  to  be  at  the  least 
equal  in  value  to  the  part,  share,  proportion  or  interest,  of  any 
one  of  them,  the  said  Mary  Gordon,  Ann  Clegg,  Alice  Clegg, 
Saiah  Clegg  and  Hannah  Clegg,  and  the  husband  of  any  of 
Ihem,  or  the  children  or  issue  of  any  one  of  them,  of,  in  and  to 
the  same  (the  several  sum  and  sums  of  money,  estate  and  estates, 
effects  and  things,  which  the  said  John  Clegg  should  at  any  time 
during  his  life  have  paid,  advanced,  given,  granted,  conveyed  or 
assured,  unto  each  and  every  or  any  of  his  said  daughters  or  their 
req)ective  husbands,  children  or  issue,  to  be  tak^i  and  consid- 
ered in  part  of  and  towards  such  part,  share,  proportion  and  in- 
terest, of,  in  and  to  such  real  and  personal  estate),  and  also  if  the 
gftid  John  Clegg  had  not  at  any  time  theretofore  made,  done,  exe* 
euted,  OTitered  into,  published  or  declared,  and  dK>iild  not  at  any 
times  or  time  thereafter  do,  make,  execute,  ent^  into,  publish  or 
declare  any  act  or  acts,  deed  or  deeds^  last  will  or  teslament,  or 
any  other  matter  or  thing  whatsoever,  whereby  or  by  meana 
whereof^  the  part,  share  or  proportion,  right,  title,  interest,  bene- 
fit, advantage,  daim,  pretence  or  demand  of  any  one  of  them  the 
sadd  Mary  Gordon,  Ann  Clegg,  Alice  Clegg,  Sarah  Clegg  and 
Hannah  Cl^g,  or  any  husband  which  any  one  of  them  then  had, 
ot  at  any  times  or  time  thereafter  might  have,  or  the  children  or 
issue  of  any  one  of  them,  o^  in,  to  or  out  of  the  real  or  personal 
estate  whidh  the  said  John  Clegg  at  any  time  theretofore  had 
been,  then  was,  or  at  any  time  or  times  thereafter  should  be  seised 
of  or  entitled  to,  was,  were,  could,  should  or  might  be  greator, 

or  exceed  in  value,  be  prior  in  commencement,  in  pay* 
[^672]    ment,  or  otherwise  *pr^erable  to  the  part,  share  and 

proportion,  right,  title,  interest,  advantage,  benefit,  daim 
or  demand  of  Catherine  Clegg,  or  her  children  or  issue^  o^  in,  to 
lv<»«t<if  the  aaaie  real  md  personal  estate  of  the  said  John 
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Ckgg'' — then  the  bond  was  to  be  yoidf  and  otherwise  to  remain 
in  full  force. 

John  Glegg^  by  his  will,  dated  the  27th  of  Noyember,  1798, 
deyified,  after  the  death  of  his  wife,  freehold  property  in  Oldham, 
late  Woifendena,  unto  and  equally  among  his  six  daughsers,  in 
manner  following:  As  to  one  sixth  of  it,  on  o^rtain  trusts  for  the 
benefit  of  Mrs.  Gord(m  and  her  issue ;  and  as  to  the  other  fiye 
sixths,  unto  his  other  fiye  daughters,  Catherine,  Ann,  Alioe, 
Sarah  and  Hannah,  equally,  as  tenants  in  common  for  their  ro- 
speotiye  liyes,  and  after  their  seyeral  deceases,  he  gay€  their  rs- 
q)ectiye  shares  to  their  respectiye  child  or  children  liying  at  the 
time  of  such  decease,  and  the  issue  of  such  of  their  children  as 
should  be  then  dead,  th^  heirs  and  assigns,  as  tenants  in  com* 
mon ;  t^e  issue  of  a  deoeasedchild  to  take  only  the  parent's  shaie. 
He  next  deyiaed  oert^n  premises  for  the  benefit  of  Mrs.  Gordon ; 
and  after  reeiting  that  he  had  giyen  his  other  four  daughters 
1,000^  each,  upon  or  since  their  respectiye  marriages,  he  b^ 
queathed  to  Alice  and  Hannah  1,000{.  each.  He  then  deyisad 
certain  premises  to  his  executors  upcm  trust  to  sell,  and  be- 
queathed to  them  his  personal  estate  upon  trust  to  conyert  the 
same  into  money :  and  he  directed  that  they  should  stand  pos- 
sessed of  the  proceeds  of  the  sale  of  these  real  estates  and  of  his 
personal  estate,  and  of  the  secnrities  in  which  they  should  be  in- 
yested,  for  the  equal  a^id  separate  benefit  of  his  fiye  daughters, 
Mazy,  Ann,  Alice,  Sarah  and  Hannah,  for  their  respectiye  liyes 
to  their  separate  use ;  and  after  the  decease  of  all  or 
any  of  the  daughters,  upon  trust  to  pay  *and  ap-  [*678] 
ply  her  or  their  respectiye  shares  unto  or  amongst 
her  or  their  respectiye  children  liying  at  the  time  of  her 
decease,  and  the  la^vful  issue  of  such  of  them  as  should  be  then 
dead,  the  issue  to  take  only  their  parent's  share,  and  if  any  of 
them  should  haye  only  one  child,  or  issue  of  only  one  chUd, 
then  the  whole  of  the  daughters'  share  was  to  go  to  such  child  or 
issue ;"  and  if  any  of  his  fiye  daughters  Mary,  Ann,  Alice,  Sarah 
and  Hannah,  should  die  without  levying  any  issue  of  her  or 
their  bodies  then  liying,  then  in  trust  to  pay  the  interest  of  sadi 
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eihare  or  shares  to  the  testator's  other  daughters  for  life,  and  the 
principal  to  their  children  and  issue  at  such  times  and  in  such 
manner,  shares  and  proportions  as  were  thereinbefore  directed 
for  or  in  respect  of  their  originiJ  shares  thereof  He  next  de- 
vised certain  premises  to  Catherine,  her  heirs  and  assigns ;  and 
after  providing  for  the  equalisation  of  the  shares,  in  case  the 
prc^rtj  given  to  Catherine  should  exceed  in  value  that  which 
each  of  his  other  daughters  and  their  issue  took,  the  will  pro- 
ceeded as  follows:  "and  if  it  shall  appear  upon  such  equalisa- 
tion, collection  and  contribution,  as  aforesaid,  that  the  provisions 
hereinbefore  and  hereinafter  made,  for  such  of  my  daughters 
Marj,  Ann,  Alice,  Sarah,  Hannah  and  their  issue,  shall  be  of 
greater  value  than  the  provisions  before  made,  for  my  other 
daughter  Catherine  Clegg,  then,  I  hereby  charge  and  make 
chargeable  the  estates  and  money,  except  the  money  given  and 
bequeathed  to  my  two  daughters  Alice  and  Hannah  as  aforesaid, 
hereinbefore  and  hereinafter  given  unto  and  in  trust  for  my  said 
daughters  Mary,  Ann,  Alice,  Sarah  and  Hannah,. as  aforesaid, 
with  such  sum  of  money  to  be  paid  to  her,  my  said  daughter 
Catherine,  her  executors,  administrators  and  assigns,  to  and  tar 
her  own  use,  as  will  make  the  provisions  hereinbefore  and  here- 
inafter to  be  made  for  all  my  said  daughters  equal  in  vali\e." 

[*574]  *A11  the  six  daughters  survived  the  testator.  Hannah 
afterwards  died  without  having  been  married.  Ann 
and  Alice  had  no  children.  Arrangements  had  been  made,  by 
which  an  equalisation  was  effected  between  the  share  of  Cathe- 
rine and  the  respective  shares  of  her  five  sisters,  except  in  so  fiur 
as  the  property  bequeathed  to  the  latter  consisted  of  lands  de- 
vised in  trust  to  sell,  which  had  not  yet  been  sold. 

The  bill  was  filed  by  Catherine  Clegg,  who  had  survived  her 
husband,  and  by  her  children,  for  the  administration  of  the  trusts 
of  the  testator's  will.  It  charged  that  Hannah's  share  did  not, 
upon  her  death,  go  over  to  Mary,  Ann,  Alice  and  Sarah,  and 
their  children,  but  that,  by  virtue  of  the  bond,  the  plaintiff  was 
entitled  to  participate  in  that  share  equally  with  the  other  four 
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daughters  and  their  children :  and  that  if  Ann  or  Alice  should 
die  without  leaving  issue  them  surviving,  the  plaintiff  was  also 
entitled  to  a  share  of  the  property  devised  or  bequeathed  to  these 
two  daughters. 

Mr.  Bickersteih  and  Mr.  Parker^  for  the  plaintiff 

Assuming  that,  before  Hannah's  death,  the  share  of  each  of 
the  six  sisters  was  equal,  it  is  clear  that  if  Hannah's  share  be  di- 
vided between  Mary,  Ann,  Alice  and  Sarah,  and  their  children, 
the  fiunilies  of  each  of  these  four  daughters  get  more  than  Cathe* 
rine  and  her  children ;  and  the  condition  of  the  bond  is  broken, 
In  no  event,  can  any  one  of  the  other  daughters  and  her  children, 
consistently  with  the  tenor  of  the  bond,  become  entitled  under 
the  &ther's  will  to  a  greater  share  of  his  property  than  Catherine 
and  her  children :  yet  by  the  division  of  Hannah's  share  among 
them,  to  the  exclusion  of  Catherine,  the  fortunes  of  each  of  them, 
derived  from  her  fether,  will  exceed  Catherine's  in  the 
ratio  *of  five  to  four :  and  this  inequality  may  be  ren-  [*675] 
dered  still  greater,  if  Alice  and  Sarah  should  die  with^ 
out  leaving  issue,  and  their  shares  should  go  in  the  manner 
directed  by  the  will.  In  order,  therefore,  to  fulfil  the  agreement 
contained  in  and  enforced  by  the  bond,  Catherine  and  her  chil- 
dren must  participate  equally  with  the  other  daughters  and  their 
issue  in  the  share  of  Hannah,  and  in  the  shares  of  any  other  of 
the  daughters  who  may  die  without  leaving  issue. 

Mr.  Tinney^  contra. 

Supposing  the  fortunes  given  to  each  of  the  daughters  equal 
in  amount,  Catherine's,  being  given  to  her  absolutely,  would  be 
of  greater  value  than  that  of  any  of  her  sisters,  who  took  sub- 
ject to  the  contingency  of  their  interest  being  defeated  by  their 
dying  without  leaving  issue :  and  if  Catherine  were  to  derive  any 
increase  of  fortune  in  the  event  of  that  contingency,  she  would 
get  more  than  any  of  her  sisters ;  for  no  part  of  what  is  given 
to  her  could  go  to  them,  and  she  would  have  the  chance  of  their 
fortunes  devolving  to  her  and  her  issue. 
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The  Bharefi  of  each  of  the  fire  other  daughteis  k  leeaetied  in 
value  to  &e  original  taker  by  the  contingeocj  to  which  the  tes- 
tator makes  it  liable;  and  this  lorn  ia  compenflated  to  each  by 
the  chance  of  participating  in  the  fortunes  of  the  other  four. 
Thus  there  is  equality  among  the  five ;  and  the  share  of  each  of 
the  five,  taking  into  account,  on  the  one  hand,  the  diminution  of 
value  from  its  being  defeasible  on  a  given  event^  and  on  the 
other  hand,  the  chance  of  benefit  to  each  fixnn  participating  in 
what  is  given  originally  to  the  other  four,  is  not  more  than  equal 
to  Catherine's. 


[*576]  *May  4<A, — TuE  Mabtbb  of  the  Bolls  : — Upon  the 
marriage  of  the  testator's  daughter  Catherine,  he  entered 
into  articles  to  give  to  her  or  her  husband  or  issue,  by  deed  or 
will,  a  provision  equal  in  value  to  what  he  should  give  to  any 
one  of  his  five  other  daughters. 

By  his  will,  he  gave  to  Catherine  absolutely  a  provision  equal 
in  amount  to  that  which  he  gave  to  any  of  his  five  other  daugh- 
ters ;  but  the  provision  for  his  other  daughters  was  limited  to 
them  for  life  only,  with  remainder  to  their  issue,  and  if  any  of 
the  five  should  die  without  issue,  her  provision  was  to  become 
divisible  between  the  other  four  daughters  for  life,  with  remain- 
der to  their  issue  in  the  same  manner  as  their  original  shares. 
One  of  the  five  daughters  died  without  issue ;  and  a  question  in 
the  cause  was,  whether,  under  the  articles  entered  into  by  the 
testator  on  Catherine's  marriage,  she  was  entitled  to  share  with 
the  other  four  daughters  in  the  share  of  the  fifth  daughter  who 
had  died  without  issue. 

Ilie  provision  for  Catherine  being  given  to  her  absolutely,  ahe 
thereby  takes  an  equivalent  in  value  to  the  contingent  interests 
which  the  five  daughters  took  in  each  other's  share ;  and  she  is 
therefore  not  entitled  to  claim  any  further  provision  in  respect 
of  the  benefit  derived  by  the  four  daughters  from  the  share  of 
the  fifth  daughter  who  died  without  issue. 
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"  His  Honor  doth  declaie  that  the  plaintiff  Catherine  Clegg 
takes  no  share  under  the  will  of  John  Clegg,  the  testator,  in  the 
property  given  by  the  said  will  to  Mary  Gordon,  Ann  the  wife, 
and  now  the  widow  of  Thomas  Close,  Alioe  Clegg,  Sarah 
Clegg,  and  Hanntdi  Clegg,  the  ♦five  other  daughters  of  [*577]* 
the  said  testator ;  and  his  Honor  doth  declare  that  the 
share  of  the  said  plaintiff  Catherine  Clegg,  under  the  said  testator's 
will,  being  given  to  her  absolute  use,  she  thereby  takes  an  equiva- 
lent in  value  to  the  shares  given  to  the  said  Mary  Gordon,  Ann  the 
wife,  and  now  the  widow  of  Thomas  Close,  Alice  Clegg,  Sarah 
Clegg  and  Hannah  Clegg,  the  five  other  daughters  of  the  testator 
fior  life,  with  remainder  and  contingencies  in  the  said  testator's  will 
mentioned;  and  his  Honor  doth  declare  that  the  equalisation 
already  made,  being  in  respect  of  the  personal  estate  alone,  and 
not  including  any  equivalent  for  the  value  of  the  freehold  and 
leasehold  estates  directed  to  be  sold,  but  not  yet  sold,  the  plaintiff 
Catherine  Cleggi  is  entitled  to  one  sixth  of  such  value,  to  make 
her  share,  under  the  will,  equal  in  value  to  the  share  of  her  as- 
ters, and  diat  she  is  entitled  for  her  life,  to  one  sixth  of  the  free- 
hold estate  in  Oldham  late  Wolfenden's,"  &c. 

Beg.  lab,  1880.  A.  foL  8067. 


Cluttsrbuck  v.  Edwards. 

Sous.— 1830 :  39th  April,  6th  May.  L.  G.  1831 :  19th  and  22d  Noyember.  1832 : 
11th  February. 

A  testator  appoints  a  ftmd,  after  the  death  of  hSs  wift,  to  his  son,  to  be  paid  to  him 
at  her  decease,  if  he  ahaU  then  have  attahied  twenty-one ;  and  in  case  his  son  dies 
ukider  twenty-one,  and  after  the  wife,  he  gives  the  Aind  to  his  brother ;  and  in  case 
tiie  wife  shall  ontUve  both  the  son  and  the  brother,  he  gives  it  to  the  brother's 
daughters  then  living.  The  son  attamed  twenty-one,  and  died  m  the  lifetime  of 
the  wife,  who  survived  both  the  son  and  the  brother:  there  were  daughters  of  the 
brother  then  living:  Held,  that  the  representatives  <^the  son,  and  not  the  dane^- 
ten  of  the  brother,  were  entitled  to  the  ftmd. 

Bt  the  indenture  of  settlement,  executed  on  the  marriage  of 
Bryan  Edwards  with  Martha  Phipps,  two  sums  of  1,0002L  and 
VOL.  IL  82 
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4|0002L  yrete  opvenanted  to  be  paid  to  trustees,  on  trust 
[*578]  to  invest  the  same,  and  permit  the  *said  Bryan  Edwards 
dnring  his  life,  and  after  his  decease,  the  said  Martha 
Phipps,  afterwards  Martha  Edwardsy  daring  her  Ufe,  to  receive 
the  interest  and  produce  thereof;  and  after  the  decease  of  the 
said  Bryan  Edwards  and  the  said  Martha  Edwards,  in  case  there 
should  be  any  child  <»r  children  of  their  bodies  then  living,  to 
pi^  the  said  sums  of  IfiOOl  and  4,0002.  unto  and  amongst  all  and 
every  of  such  child  or  children  who  should  survive  them  both,  and 
who  should  attain  the  age  of  twenty-one  years,  being  a  son  or 
sons,  or  eighteen  years,  being*  a  daughter  or  daaghtars,  but  not 
otherwise,  at  such  times  and  in  such  parts,  shares,  and  proper* 
tions,  and  in  such  manner  and  form  as  Biyan  Edwards  should, 
by  deed  or  writing,  or  in  and  by  his  last  will  and  testament  in 
writing,  to  be  signed,  publidbed  and  declared  in  the  presence  of 
two  or  more  credible  witnesses,  give,  direct,  limit,  and  appoint: 
and  in  de&ult  of  such  gift;  and  direction,  limitatioii  or  appoint- 
ment, as  the  said  Martha  Edwards  (in  case  she  should  survive 
the  said  Bryan  Edwards)  should,  in  manner  therein  mentioned, 
appoint;  and,  for  want  of  such  appointment,  then  on  trust  to 
pay,  apply  and  dispose  thereof  unto  and  amongst  all  such  child 
or  children,  in  equal  proportions,  if  more  than  one,  or  if  oxdy 
one,  then  the  whole  to  such  one  child,  provided  he,  she,  or  they 
should  then  have  attained,  or  should  live  to  attain,  being  a  son 
or  sons  respectively,  the  age  of  twenty-one  years,  or  being  a 
daughter  or  daughters  respectively  the  age  of  eighteen  years, 
but  not  otherwise ;  and,  in  the  mean  time,  to  pay  the  interest 
and  produce  thereof  for  the  maintenance  and  education  of  such 
child  or  children  respectively ;  but  in  case  there  should  be  no 
child  or  children  living  at  the  death  of  the  survivor  of  the  s^d 
Bryan  Edwards  and  Martha  his  wife,  or  there  beii\g  such,  such 
child  or  children  should  not  attain  to  the  age  or  ages  of  twenty- 
one  years,  being  a  son  or  sons,  or  eighteen  years,  being 
[*579]  a  daughter  or  daughters,  then,  on  ♦trust,  to  pay  the  said 
sums  to  the  executors  or  administrators  of  the  said 
Bryan  Edwards,  to  and  for  their  own  use  and  benefit,  and  to 
and  for  no  other  use,  trust,  intent,  or  purpose  whatsoever. 
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The  will  of  Bryan  Edwards,  which  bore  date  the  Athof  De* 
eember,  1799,  and  was  executed  and  attested  in  the  maimer  ve* 

quired  by  the  said  indenture,  after  reciting  the  marriage  aettle» 
ment  and  the  power  of  appointment,  which  he  had  under  it, 
contiaued  as  follows,  via: 

'  And,  whereas,  I  haye  at  this  time  only  one  son  liying,  named 
Zachary  Hume  Edwards,  now  I  do,  bj  this  my  will,  by  virtue 
and  in  pursuance  and  exercise  of  the  said  power  contained  in  the 
said  settlement,  and  of  all  other  powers  vested  in  me,  give  and 
bequeath,  and  direct,  linut  and  appoint  the  said  two  seveml 
sums  of  1,000^  and  4,000Z.  fix>m  and  after  the  decease  of  my  said 
wife  unto  my  said  son,  Zachary  Hume  Edwards,  to  be  paid  to 
him  on  the  decease  of  my  said  wife,  if  he  shall  then  have  attained 
the  age  of  twenty-one  years ;  and  in  case  my  said  son  die  before 
he  shall  attain  the  said  age  of  twentyK>ne,  and  after  the  decease 
of  my  said  wife  as  aforesaid,  I  give  and  bequeath  the  said  two 
several  sums  to  my  brollier  Zachary  Bayley  Edwards,  his  exe> 
cutora,  administrators  and  assigns;  and  in  case  my  said  wift 
should  survive  my  son,  Zachary  Hume  Edwards,  and  also  my 
brother,  Zachary  Bayley  Edwards,  then  I  do,  by  virtue  of  the 
powers  in  me  vested  by  the  said  indenture  of  marriage  settle 
ment,  give  and  bequeath  the  two  several  sums  of  1,000/.  and 
4,0002.  aft«r  the  death  o£  my  said  wife,  unto  and  amongst  sucih 
of  the  daughters  of  my  said  brother,  Zachary  Bayley  Edwards, 
as  shall  then  be  living,  to  be  divided  equally  between  them  share 
and  share  alika" 

The  brother  died  in  August,  1812,  leaving  several  daughters. 
The  son,  Zachary  Hume  Edwards,  attained  the  age  of 
*twenty-one  years,  and  died  in  August,  1812.  The  [*580] 
widow  died  in  1825,  without  having  attempted  to  exer- 
cise the  powers  reserved  to  her  in  the  settlement.  Several 
daughters  of  the  brother  were  living  at  the  time  of  the  widow'k 
death. 

The  bill  was  filed  by  the  representatives  of  the  surviving  tnuh 
tee ;  and  the  quiesiioa  in  the  cause  was,  whether,  at  the  deaAi 
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of  the  mother,  the  two  sums  mentioned  became  the  property  of 
the  repreaentatiyes  of  the  son,  or  vested  in  the  daughters  of  the 
brother? 

Mr.  Wray,  for  the  daughters  of  Zachaiy  Bayley  Edwards 

Mr.  Boieler  and  Mr.  Rogers,  for  the  other  defendants. 

On  behalf  of  the  daughters,  it  was  submitted  that  there  was 
a  clear  and  express  gift  to  them,  in  case  the  testator's  wife  sur- 
vived both  the  son  and  the  brother  ;  that  that  event  had  hap- 
pened ;  and  the  plain  effect  of  the  words  was  not  to  be  defeated 
by  doubtful  conjecture  deduced  fix)m  clauses  which  provided  for 
a  different  state  of  circumstances. 

The  Master  of  the  Rolls: — ^Where  the  language  of  an 
instrument  is  clear  and  consistent  throughout,  a  court  is  bound 
to  act  upon  the  expressed  intention,  although  it  may  not  appear 
to  be  the  most  rational  intention.  If  throughout  this  part  of  the 
will,  it  appear  to  be  the  clear  intention  of  the  testator  that  the 
interest  should  not  vest  in  the  son,  although  he  attained  twenty- 
one,  unless  he  also  survived  his  mother,  then,  however  hard  the 
case  may  be,  his  children  can  have  no^claim.  By  the  first  gift, 
the  son  would  clearly  take  an  absolute  interest,  although  he 

neither  attained  twenty-one  nor  survived  his  mother, 
[*681]    the  payment  only  *being  postponed  till  he  attained 

twenty-one.  It  is  probable,  however,  that  the  testator 
did  not  mean  that  he  should  take  unless  he  did  attain  twenty- 
one,  the  effect  of  the  second  gift  being,  that  if  he  died  under 
twenty-one,  after  the  death  of  his  mother,  the  two  sums  should 
go  over  to  the  testator's  brother ;  and  these  two  gifts  taken  to- 
gether import,  that  the  interest  would,  at  all  events,  vest  in  the 
son  at  twenty-one.  The  last  gift  is  clearly  a  substitution  of  the 
brother's  daughters  for  the  brother,  in  case  neither  of  the  former 
gifts  should  take  effect ;  but  having  taken  effect  by  the  son's 
attaining  the  age  of  twenty-one,  the  substitution  is  out  of  the 
question,  and -the  son's  representative  is  entitled. 
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"  The  court  doth  declare,  that  the  defendant,  Thomaa  Fitzsger- 
ald,  as  the  personal  representative  of  Zachary  Home  Edwards^ 
is  entitled  to  the  8,0482.  68.  10c{.,  bank  3  per  cent  annuities, 
standing  in  the  names  of  Daniel  Clutterbuck  and  Edward  Baker, 
and  1,8582.  45.  7d.  bank  8  per  cent,  consolidated  annuities,  stand- 
ing in  the  name  of  the  plaintiff  under  the  bequest  contained  in 
the  will  of  Bryan  Edwards." 

Beg.  lib.  1880.  A.  fol.  1727. 


L.  0.  18S1 :  November  19(h  and  22c2.— The  defendants,  the 
daughters  of  the  testator's  brother,  Zachary  Bayley  Edwards, 
appealed  against  his  Honor's  decree. 

Sir  E.  Suffden  and  Mr.  Wray^  in  support  of  the  appeal. 

It  may  be  conceded  as  a  general  proposition,  that  in  construing 
a  settlement  or  will,  which  makes  a  provision  for  children  sub- 
ject to  a  prior  life  interest,  the  court  leans  strongly  in  favor  of 
that  construction  by  which  the  children  will  take  a 
vested  interest  at  twenty-one  *or  marriage  (the  period  [*582] 
when  they  are  likely  to  require  it),  whether  they  survive 
the  tenant  for  life  or  not ;  Woodcock  v.  The  Duke  of  Dorae^a) 
Hope  V.  Lcrrd  Clifden^{b)  Shenck  v.  LeghJl^c)  But  that  applies 
only  to  cases  where  the  words  are  of  equivocal  and  doubtM 
import.  Where  the  language  of  the  instrument  is  clear,  consist- 
ent and  unambiguous,  the  principle  has  no  place,  and  the  court 
must  then  give  effect  to  the  plain  meaning  of  the  words,  without 
regard  to  the  hardship  which  such  a  construction  might  possibly 
produce,  under  certain  conceivable  circumstances  and  in  particu- 
lar cases ;  Wingrave  v.  PaJgrave^{d)  Howgrave  v.  Cartier^ie)  Lloyd 
V.  Bird^ig)  Perfect  v.  Lord  Chirzcn.{h)  In  ffoichkin  v,  Hum- 
Jrey^t)  Sir  Thomas  Plumer  lays  down  the  doctrine  of  the  court 

(a)  3  Bro.  a  C.  669.  («)  3  V.  A  B.  79. 

(b)  6  Ves.  499.  (y)  Cited  9  Ves.  305. 

(c)  9  Ves.  300.  (h)  6  Mad.  442. 

(d)  1  P.  Wm  40L  («)  2  Had.  65. 
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upon  this  sabject  in  very  distinct  t^ins ;  and  that  case  afterwards 
oame  by  appeal  before  Lord  Eldon,  who  affirmed  his  Honoar^t 
deciee.  Now  in  order  to  arrive  at  the  tme  oonstmotion  to  be 
pat  upon  this  bequest,  it  is  necessary  to  consider  the  will  in  oon- 
nection  with  the  marriage  settlement,  That  settlement  gave  no 
pow^  to  Bryan  Edwards  to  appoint,  unless  to  a  child  who  should 
survive  both  parents ;  and  the  will,  which  was  manifestly  in- 
tended as  an  exercise  of  the  power,  and  which  studiously  pursues 
the  provisions  of  the  settlement,  is  framed  with  a  special  regard 
to  that  circumstance.  No  one  of  the  l^atees  is  to  take  a  single 
ahilling  until  the  fund,  which  was  the  subject  of  the  settlement^ 
flJls  into  posseanon.  The  bequest  is,  afier  the  deceaae  of  the  wifi^ 
to  the  son,  if  he  shall  then  have  attained  twenty-one ;  and  in  case 
the  son  die  before  he  shall  attain  twenty-one  and  after  the  decease 

of  the  wife  as  aforesaid,  the&  the  fund  is  to  go  to  the 
[*588]    testator's  brother ;  and  in  case  the  wife  *survive  the  son 

(that  is,  whether  the  son  attain  twenty«one  or  not,  Udot  if 
he  died  before  the  wife,  that  circumstance  was  immaterial,  as  ha 
was  himself  to  take  nothing  in  that  event),  and  also  the  brother, 
then  among  the  daughters  of  the  brother  who  should  be  then 
living.  All  the  three  clauses  are  perfectly  consistent  and  natural; 
and  it  is  impossible  to  import  into  the  third  dause  containing 
the  gift  to  the  brother's  daughters,  the  condition  that  the  son 
should  have  died  under  twenty-one,  contained  in  the  second 
clause,  without  doing  a  manifest  violence  to  the  words,  withouti 
in  &ot,  making  to  that  extent  a  new  will  for  Ihe  testator. 

Mr.  Bottler  and  Mr.  Qirdleaianejxm^  in  support  of  the  decree. 

There  is  no  substantial  distinction  between  this  case  and  the 
oases  referred  to  on  the  other  aide,  which,  as  it  is  admitted,  have 
ftdly  established  the  general  rule  of  the  court  It  is  not  to  be 
pvesumed  that  the  testator  could  ever  have  intended,  that  if  his 
son  attained  twenty-one  in  his  mother's  lifetime,  and  died  leaving 
issue,  such  issue  were  to  be  excluded  by  the  children  of  his 
brother ;  nor  can  any  reason  be  suggested  why  those  children 
should  be  placed  in  a  better  situation  than  their  ift&er,  who, 
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ahbougli  hm  wm  a  degrae  nearer  in  blood,  and  thetefbre  a  more 
natural  object  of  the  toBfcator's  bounty,  was  to  take  only  in  the 
event  of  the  son  dying  under  twenty-one.  The  will  is  recited  to 
be  made  in  pursuanoe  of  the  'powet  in  the  aettlement,  and  of  all 
other  powera  vested  in  the  testator.  It  was  plainly  intended  to 
operate,  and  it  did  in  &ct  operate,  as  a  disposition  of  the  whole 
of  the  plaintiff 'a  interest  in  the  fond,  in  whatever  ehaiacter  pod- 
aessed,  «id  fsom  whatever  quarter  derived ;  and  the  ultimate 
limitation  in  the  settlement  having  vested  the  property  in  Ed- 
wards, his  exeoutoTB,  administrators  and  assigns,  so  as 
to  make  ^*liim  in  effect  the  absolute  owner,  it  would  be  [^84] 
wuressoBable,  for  the  purpose  of  aiding  the  appellants^ 
ocMQStruction,  to  confine  it  to  that  portion  of  interest  only  as  to 
which  the  teatetor  had  a  power  of  appcdntment  given  him  in  ex* 
px^easterma. 

Mr.  Boger9y  for  other  partiesi 
Sir  R  tSugden^  in  reply. 


1882 :  February  11th. — ^The  Lord  Chancellor: — ^The  ques- 
tion in  this  case  arises  upon  the  construction  of  Mr.  Bryau  Ed- 
wards' will — a  will  made  in  executioB  of  a  certain  power  con* 
tained  in  his  marriage  aettlement|  and  of  all  other  powers  in  him 
vested.  The  settlement  does  not  appear  very  precisely  to  pursue 
what  must  have  been  the  intention  of  the  parties^  and  such  as  it 
kt  the  will  miBrsciteB  it. 

The  will,  in  the  part  which  raises  the  present  question,  ap- 
points the  ihnd,  a^r  the  wifb's  death,  to  Zachary  Hume  Ed* 
wards,  to  be  paid  to  him  on  her  decease,  if  he  shall  then  have 
attained  the  age  of  twenty-one^  and  if  he  die  before  twenty-one 
and  after  the  wife's  decease,  to  Zaohary  Bayley  Edwarda,  the 
teatator's  brother ;  and  if  the  wife  survives  ^haiy  Hume  Ed* 
wards  and  also  Zachary  Bayley  Sdwarda,  then  to  Zachary  Bay* 
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ley  Edward'a  daughteni  after  the  wife's  death,  then  living. 
These  daughters  are  the  present  appellants. 


The  events  expressly  and  in  terms  provided  for,  then  t 
first,  that  of  Zachary  Hume  Edwards  attaining  twenty-one  and 
surviving  the  wife — and  secondly,  that  of  his  dying  under  twenty- 
one  and  after  the  wife.  Neither  of  these  events  hap- 
[*685]  pened,  as  the  son  died  after  ^attaining  twenty-one,  but 
before  the  wife.  A  third  provision  is  then  made,  which 
may,  though  not  expressly  and  in  terms,  cover  the  event  which 
has  happened,  namely,  that  of  the  wife  surviving  both  Zachary 
Hume  Edwards  and  Zachary  Bayley  Edwards ;  for  nothing  is 
there  said  of  the  age  at  which  Zachary  Hume  Edwards  is  sup- 
posed to  die,  and  it  m&y  be  above,  as  well  as  under,  twenty-one. 
But  I  think  this  inconsistent  with  the  plain  and  governing  inten- 
tion of  the  disposition.  The  event  happened  literally  as  this 
third  provision  contemplated;  the  wife  did  survive  both  the 
testator's  brother  and  his  son.  But  I  hold  the  event  which  hap- 
pened, of  the  son's  attaining  twenty-one,  not  to  have  been  in  the 
contemplation,  and  not  to  fall  within  the  scope  of  this  third  clause. 

Let  us  take  the  three  provisions  in  their  order. 

The  first  appears  to  declare  the  governing  intention  of  the 
whole  disposition.  [His  Lordship  here  read  the  dause.]  The 
testator  had  only  the  power  of  appointing  after  the  wife's  de- 
cease ;  but  he  also  directs  the  sum  to  be  paid  on  her  decease  at 
the  legatee's  age  of  twenty-one.  If  this  clause  had  stood  alone, 
.  there  would  have  clearly  been  a  gift  to  the  son,  if  he  attained 
twenty-one,  but  to  be  paid  upon  the  death  of  the  wife.  K  the  son 
died  under  twenty-one,  and  before  the  wife,  no  provision  is  made 
for  that  event  in  terms ;  though  the  case  comes  under  the  third 
dause  just  as  much  as  if  he  died  after  twenty-one.  But  if  he  at- 
tains twenty-one,  the  wife's  death  is  of  necessity  the  term  of  pay- 
ment, she  having  the  life  interest  in  the  fund.  If  he  died  under 
twenty-one  and  after  the  wife,  the  second  clause  provides  for 
that  event.    [His  Lordship  here  read  the  second  dause.]    This 
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second  clause  is  not  at  all  inconsistent  with  the  construc- 
tion put  upon  the  first    It  only  provides  for  *the  event    [*586] 
of  Zachary  Hume  Edwards  surviving  the  wife,  but 
dying  under  age.    Then  the  brother  is  to  take,  because,  by  the 
first  clause,  no  interest  was  to  vest  in  the  son  uidess  he  attained 
twenty-one. 

Then  comes  the  third  clause  in  these  words :  [His  Lordship 
read  the  third  clause.]  The  event  which  has  happened,  of  the 
son  reaching  twenty-one  but  predeceasing  the  wife,  &lls,  no 
doubt,  within  this  clause.  But  it  does  not  more  £all  within  it 
than  the  event  which  has  not  happened,  the  event,  namely,  of 
the  son  dying  under  twenty-one  and  before  the  wife.  The  third 
clause  then  covers  both  these  events  equally,  both  of  the  son 
reaching  twenty-one  and  not  reaching  that  age  when  he  prede- 
ceased his  mother.  But  it  appears  plain  that  the  one  and  the 
only  one  meant  to  be  provided  for  is  the  latter,  that  of  the  son 
predeceasing  his  mother  under  twenty-one.  Construing  the 
third  with  the  first  clause  this  seems  to  be  its  true  intent  The 
violence  would  certainly  be  great  of  tne  other  construction,  cut- 
ting out  the  grandchildren  of  the  testator  in  favor  of  his  nieces, 
and  making  the  interest  which  the  son  took  depend  upon  a  con- 
tingency wholly  immaterial,  namely,  his  surviving  his  mother — 
material  indeed  as  to  the  term  of  payment,  but  immaterial  as  to 
the  vesting  of  the  estate,  and  to  make  the  nieces  take  an  interest 
merely  because  their  uncle's  wife  had  survived  his  son,  though 
their  fether,  the  testator's  brother,  was  only  to  take  any  interest 
in  case  the  son  died  under  twenty-one. 

It  was  said  in  the  argument  that  the  Master  of  the  Bolls  had 
struck  out  this  third  clause ;  but  I  think  he  must  be  held  only 
to  have  so  construed  it  that  it  might  be  consistent  with  the  other 
clauses,  with  the  prevailing  intention,  and  with  the  rational  sense 
of  the  whole  instrument 

♦The  view,  therefore,  which  I  take  of  the  third    [*587] 
clause  is  this — admitting  that  it  raises  the  most  con- 
siderable difficulty  in  the  case.    The  event  of  Zachaiy  Hume 
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Edwards'  deadi,  under  tweofy^one,  and  aftar  the  wife,  had  been 
provided  for  bj  the  aeoond  dause  in  expreas  terms :  the  event 
of  Zacharj  Hnjooe  Edwarda  attaining  twentj-one  and  surviving 
the  i¥idow  had  been  provided  for,  in  express  terms,  by  the  first 
clause.  The  death  of  Zachary  Hume  Edwards  before  the  wife 
remained  to  be  provided  for,  and  that  is  done  by  the  third 
clause ;  but  as  the  second  brought  in  the  brother  Zachary  Bay  ley 
Edwards,  on  the  supposition  of  his  surviving  the  widow,  so  the 
third,  contemplating  the  death  of  the  brother  before  the  widow, 
as  well  as  the  predecease  of  the  son,  brings  in  the  brothel's 
daughters ;  and  the  question  being,  with  reference  to  this  third 
clause,  whether  it  shall  be  read  in  one  or  other  of  two  ways,  that 
is,  as  providing  for  the  son's  predecease,  whether  under  or  above 
twenty-one,  or  as  providing  only  for  his  predeeease  under 
twenty-one ;  I  read  it,  according  to  the  general  intention,  in  the 
latter  way,  thus,  "in  case  my  wife  survives  my  son  under 
twenty-one,  and  also  my  brother,  then  to  my  nieces." 

I^  indeed,  the  cases  were  so  strong  as  to  make  it  impossible  to 
give  the  words  this  construction,  there  would  be  an  end  of  the 
question,  and  the  violence  must  be  done  to  which  I  have  ad- 
verted. But  they  are  not  so.  In  Bbtchkin  v.  Humfre7/{a)  the 
bequest  was,  in  case  there  should  be  no  such  daughter  or  son 
that  should  live  to  receive  the  same,  then  the  term  to  be  utterly 
void.    There  it  was  held  that  the  fund  was  contingent,  and  that 

the  shares  out  of  it  could  not  be  vested,  because,  until 
[*588]    the  surviving  parent's  death,  it  was  *impossible  to  tell 

whether  the  j^d  would  exist  by  the  term  being  raised. 
The  Yjoe-ChaneeUor  said,  ^Uhe  cleaar  intent  must  govern,  and 
in  this  case  the  elear  iiytent  is,  that  the  surviving  children  shall 
take." 

In  Wtngrave  v.  P(dffravej{b)  which  is  always  cited  on  questions 
of  this  kind,  somewhat  of  the  same  view  was  taken.  Lord 
Cdwper  reconciled  the  construction  to  a  rational  and  probable 

(a)  t  Midd.  6fi.  (»)  1  P.  Wma  401. 
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intentioii  in  &yor  of  the  heir  of  the  familj,  though  the  son  of  an 
fifter-taken  wife,  relying  besides  on  the  plain  and  invincible 
sense  of  the  words — words,  to  nse  Lord  Thurlow's  expieasioii 
"  not  to  be  got  over." 

In  Shenck  v.  Legh^{d)  though  the  Master  of  the  Rolls  ex- 
pressed a  leaning,  perhaps  a  strong  leaning,  as  to  the  construc- 
tion of  the  gift  over,  yet  he  had  no  occasion  to  decide  on  that 
point ;  but  the  words  there  may  be  considered  more  hard  to  get 
over  than  the  third  clause  here.  Sir  William  Grant  said  if  there 
had  been  anything  equivocal  in  them,  he  would  have  construed 
them  so  as  to  vest  the  portions  at  twenty-one  or  marriage ;  and 
the  rest  of  the  case  is  &vorable  to  the  general  view  upon  which 
this  question  would  seem  to  have  been  determined  below ;  as  are 
also  Lord  Eldon's  remarks  in  Hope  v.  Cli/den.{b) 

In  the  observations  of  Sir  William  Grant  in  Howgrtxve  ▼. 
Cartier{c)  I  see  nothing  repugnant  to  the  course  here  taken  by 
his  Honor.  On  the  contrary  they  rather  &vor  it  There,  as  in 
^e  present  case,  there  was  a  clause  whidi,  aa  the  Master  <rf  the 
Bolls  said,  taken  by  itself  and  literally,  would  confine 
the  ^provision  to  children  surviving  both  parents ;  and  [*589] 
in  order  to  get  rid  of  the  effect  of  this  clause,  and  con- 
strue it  in  the  way  most  rational,  his  Honor  rejected  the  word 
."  such"  and  read  it  as  if  it  had  been  "  any  child."  As  in  Potma  t. 
BwrdeUHd)  the  court  got  rid  of  the  word  "leave"  and  turned  it 
iato  "  have."  The  general  observation  to  which  no  doubt  his 
Honor  referred,  is  that  "if  the  settlement  clearly  and  imequivo- 
cally  makes  the  right  depend  upon  the  child  surviving  both  or 
either  parent,  the  court  has  no  authority  to  control  that  disposi- 
tion. K  the  settlement  is  incorrectly  and  ambiguously  ex- 
pressed, if  it  contains  conflicting  and  contradicting  clauses^  so  as 
to  leave  in  a  degree  uncertain  the  period  at  which,  or  the  contiii- 

(a)  9  Vml  300.  (e)  3  Vml  k  B.  79. 

(6)6Yaft4ML  (A8Tsik4S8. 
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gency  at  which  the  shares  are  to  vest,  the  court  leans  strongly 
towards  the  construction  which  gives  a  vested  interest  at  the 
period  when  it  is  most  needed." 

Upon  these  grounds  I  afiton  the  judgment,  without  co8ts.(a) 


[*590]    *Ex  Pakte  Inge,  in  the  matter  of  Cathakine 

Hall. 

1831:  8th  Jtine  and  26th  July. 

A  person  who  endows  a  doee  fellowship  in  a  college  comprising  other  fellowshipe  of 
an  older  foundation,  will  be  presumed  to  be  generally  conusant  of  the  statutes  and 
rules  of  the  college,  and  to  mean  that  his  fellow  shall  be  subject  to  the  same  pio- 
yisions  with  respect  to  election  and  admission  as  the  other  fellows,  except  in  so 
far  as  those  proTisions  are  controlled  by  the  express  terms  of  the  endowment 

Where,  therefore,  out  of  several  candidates  for  a  close  fellowship,  only  one  fulfilled 
all  the  conditions  required  by  the  endowment,  that  circumstance  was  held  not  to 
exempt  him  from  the  necessity  of  undergoing  the  usual  college  examination,  to 
proYC  his  fitness  for  the  fellowship.  But  the  standard  of  merit  set  up  on  the  ex- 
amination of  such  a  candidate,  should  be  not  relative,  but  positive ;  merely  ascer- 
taining that  he  is  duly  qualified,  and  having  no  regard  to  the  comparative  qualifi- 
catioDs  of  his  competitors. 

The  memorial  of  the  Rev.  John  Robert  Inge,  addressed  to  his 
Majesty  as  visitor  of  Catharine  Hall,  Cambridge,  among  other 
things  stated,  that  Samuel  Frankland,  formerly  head  master  of  a 
firee  school  in  Coventry,  devised  to  the  master  and  fellows  of 
Catharine  Hall,  Cambridge,  and  to  their  successors  for  ever,  so 
much  of  his  personal  estate,  from  and  after  the  decease  of  his 
wife,  as,  together  with  his  messuages  or  tenements  and  lands  in 
Cambridge,  should  amount  unto  the  value  of  600Z.,  to  the  intent 
that  207.  a  year  out  of  the  aforesaid  lands  and  personal  estate 
should  be  towards  the  maintenance  of  one  fellow  to  be  sent  to 
the  said  Hall  out  of  the  free  school  in  Coventry ;  the  which,  with 

(a)  SeeJar^T.  iSdMM^SlCyhieftKeen,  316;  Tudser  y,  Sarri8f  6  Sim.  538. 
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a  convenient  chamber  for  which  he  had  paid  602.,  would  niake  a 
handsome  provision  for  the  Frankland  fellowship. 

By  the  same  will,  the  sum  of  102.  a  year,  out  of  the  aforesaid 
lands  and  personal  estate,  was  directed  to  be  paid  for  and  towards 
the  maintenance  of  one  scholar  to  be  sent  to  the  said  Hall  out  of 
the  free  grammar  school  in  Tamworth ;  and  if  the  va^e  of  the 
sum  of  600Z.  should  in  any  way  fall  short,  the  scholar  from  Tam- 
worth school  was  to  bear  the  loss  of  what  should  &11  short  of 
paying  him  102.  a  year,  the  testator^s  will  being,  that 
*the  fellow  fix>m  Coventry  school  should  have  full  201  [*591] 
per  annum.  And  the  testator's  will  further  was,  that 
"  the  nomination  and  election  of  the  said  fellow  and  scholar  should 
be  and  remain  to  the  master  and.fellows  aforesaid,  yet  still  so  as 
they  should  have  a  careful  regard  to  the  recommendation  of  the 
mayor  and  aldermen  of  Coventry." 

The  memorial  then  stated,  that  by  a  receipt  under  the  common 
seal  of  the  master  and  fellows  of  the  said  college,  dated  the  29th 
of  July,  1682,  it  appeared  that  they  received  of  the  said  S.  Frank- 
land  the  sum  of  602.  in  consideration  of  a  chamber  of  the  yearly 
value  of  62.,  to  be  fix)m  time  to  time  forever  thereafter,  occupied 
and  enjoyed  in  the  said  college  by  the  fellow,  for  the  time  being, 
who  should  be  in  and  enjoy  the  fellowship  there  founded  by  the 
said  S.  Frankland. 

The  memorial  further  stated,  that  the  memorialist  hadbeen  reg- 
ularly educated  at,  and  had  been  a  scholar  of  the  said  free  school 
of  Coventry ;  that  he  went  from  that  school  to  Trinity  College, 
Cambridge,  where  he  took  his  degree  of  bachelor  of  arts  in  Janu* 
ary,  1827 ;  that  he  was  then  duly  ordained  deacon,  aod  after 
serving  a  curacy  for  a  year,  was  admitted  to  priest's  orders,  and 
was  appointed  curate  of  a  parish  in  Coventry  by  the  head  master 
of  the  free  school  of  that  city,  which  curacy  he  still  continued  to 
hold :  that,  in  September  last,  a  vacancy  happened  in  the  Frank- 
land  fellowship  in  Catharine  Hall,  and  that  he  stood  for  that  M« 
lowship,  with  several  other  candidates,  none  of  whom,  however, 
had  ever  been  scholars  of  the  free  school  of  Coventry :  that  he 
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left  with  the  Master  of  the  College  testimonials  of  character  from 
various  persons,  claRg3rmen  and  others,  who  had  had  opportunities 

of  knowing  his  conduct  and  attainments,  and  in  particu- 
[*592]    lar  one  from  the  head  master  of  the  *Coventry  free 

school,  certifying  that  he  had  been  a  scholar  and  edu- 
cated at  that  school,  and  had  also  been  appointed  curate  of  the 
parish  i^pCoventry  o(  which  the  said  master  was  the  rector. 

The  memorial  further  stated,  that  in  the  month  of  December 
last  the  election  to  the  Frankland  fellowship  took  place ;  and  that 
notwithstanding  the  memorialist  was  the  only  qualified  candidate, 
a  person  of  the  name  of  Smith,  who  was  a  member  of  Catharine 
Hall,  but  who  had  never  been  a  scholar  of  the  firee  school  at  Co- 
ventry, was  elected  to  the  fellowship. 

Upon  these  grounds  the  memorialist  submitted  that  he  had  a 
right,  and  ought  to  have  been  appointed  to  the  fellowship  in 
question,  in  preference  to  any  other  candidate ;  and  he  appealed 
to  his  Majesty  the  king,  the  visitor  of  the  college,  against  the 
election  of  Mr.  Smith,  as  being  contrary  to  the  will  of  the  founder. 

The  application  was  referred,  according  to  the  usual  course  in 
such  cases,  to  the  Lord  Chancellor. 

The  memorial  was  supported  by  the  affidavits  of  several  clergy- 
men, who  stated  that,  in  their  judgment,  Mr.  Inge  was  a  gentle- 
man of  piety  and  good  moral  character,  and  of  competent  learning 
to  entitiLe  him  to  the  Frankland  fellowship.  Counter-affidavits, 
with  respect  to  the  nature  of  the  examination  and  the  mode  of 
election,  were  also  filed  by  the  college.  The  effect  of  these  affi- 
davits is  stated  in  the  Lord  Chancellor's  judgment 

Sir  R  Sugden  and  Mr,  (7.  Richards^  for  the  memorialist,  con- 
tended that  the  college,  having  accepted  the  benefits  at 

[*69S]  the  Frankland  foundation,  upon  certain  ^conditions,  in 
augmentation  of  their  original  endowments,  was  bound 

to  observe  those  conditions  strictly  and  in  good  fiuth ;  AUamej^ 
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Otnerai  v.  ChrialB  Ho$fiUA;{p)  and  that  in  rejecting  Mr.  Inge, 
who  was  not  shown  <»*  alleged  to  be  unqualified,  and  preferring 
Mr.  Smith,  it  had  violated  the  declared  will  of  the  founder  and 
had  been  guilty  of  a  plain  breach  of  trust,  which  it  was  the  dutjr 
of  the  visitor  to  correct.  The  college,  like  all  similar  institutions^ 
was  naturally  desirous  to  convert  what  was  now  a  private  or  pa3> 
ticular,  into  an  open  fellowship.  Fellowships  confinedttp  candi- 
dates supplied  from  a  particular  school  or  county  or  nmily,  in 
the  nomination  to  which  the  electoral  body  could  exercise  but  a 
very  limited  degree  of  patronage  and  control,  had  never  been 
much  in  &vor  either  with  the  electors  or  the  public ;  and  of  late 
years  every  effort  had  been  made  to  throw  them  open,  or  to  get 
rid  of  them  entirely.(6)  Nevertheless,  where,  as  in  the  present 
instance,  the  terms  of  l^e  foundation  were  clear  and  express,  and 
the  candidate  who  claimed  the  benefit  of  it  had  duly  fulfilled  the 
requisitions  of  the  founder,  it  was  not  competent  to  the  college 
to  exercise  a  dis^i^tion  in  rejecting  the  applicant,  unless  the  elec- 
tors had  some  substantial  and  hma  fide  objection  to  him  grounded 
on  his  moral  or  intellectual  unfitness. 

Sir  C.  Wetherett  and  Mr.  K  Baiky,  for  Catharine  Hall,  and 
Mr.  Jacob^  for  Mr.  Smith,  who  had  been  elected  to  the  Frankland 
fellowship  in  opposition  to  the  memorialist,  submitted  that  Mr. 
Frankland,  like  every  other  person  who  endows  a  fellowship  to 
be  annexed  to  an  existing  and  long-established  foundation,  must 
be  assumed  to  have  been  conusant  of  the  general  rules  by  which 
the  body  was  governed  in  the  election  of  its  ordinary 
fellows,  and  to  have  intended  that  those  rules  *should  [*594] 
equally  apply  to  the  fellowship  instituted  by  himself. 
Mr.  Inge,  independently  of  the  fact  that  he  did  not  come  directly 
from  Coventry  School  to  Catharine  Hall,  but  had  intermediately 
been  a  member  of  Trinity  College,  and  therefore  did  not  strictly 
fill  the  character  required  by  the  will,  had  wholly  declined  to 
submit  to  any  examination,  relying  upon  his  supposed  right  to 
be  elected  as  of  course.    So  far  from  proving  himself  to  be  the 

(a)  1  RuflBL  ft  Mj^  eia  if)  See  W.  Black.  Rep.  praC  uc» 
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most  worthy  (which  the  electors  had  not  required  of  him),  he 
had  not  complied  with  the  roles  of  the  college,  which  made  it 
imperative  that  every  candidate  for  a  fellowship,  whether  a  close 
or  an  open  fellowship,  should  approve  himself  worthy,'  by  sub- 
mitting to  a  regular  examination,  and  satisfying  the  electors  that 
he  was  qualified  by  his  moral  and  religious  character,  as  well  as 
by  his  u|||llectual  acquirements,  to  be  permanently  associated 
with  thCTselves  as  a  governing  member  of  the  socieiy. 

In  the  course  of  the  argument  the  following  cases  were  re- 
ferred to :  The  Attorney-General  v.  Clare  HaU,{a)  The  King  v. 
The  Bishop  of  My,{b)  known  also  by  the  name  of  St.  John^s  Col- 
lege V.  Todingtonj{c)  Davison^a  0a8e,{d)  Ex  parte  Wranghim,{^ 
The  King  v.  The  Benchere  of  Lincoln! e  Inn,{g) 


July  2bih, — The  Lord  Chancellor  : — ^This  case  comes  before 
me  upon  an  appeal  to  the  visitatorial  jurisdiction  of  the  crown 
exercised  through  the  Great  Seal,  the  king  being  the  visitor  of 

Catharine  Hall ;  and  it  is  the  appeal  of  the  Beverend 
[^595]    ^  John  Bobert  Inge  against  the  decision  of  the  master  and 

fellows  of  that  learned  body,  who  have  reftised  to  admit 
him  a  feUow  upon  the  Frankland  foundation,  on  the  ground  that 
he  declined  to  submit  himself  to  a  certain  examination. 

Mr.  Inge  was  a  bachelor  of  arts.  He  had  undergone  the 
examination  which  was  necessary  for  obtaining  that  degree,  but 
he  refused  to  undergo  any  special  examination  with  a  view  to 
his  election  to  the  Frankland  fellowship. 

That  fellowship  was  founded  by  a  person  of  the  name  of 
Frankland,  who,  in  the  year  1691,  endowed  it  by  his  will,  and 
appointed  the  choice  in  the  following  manner — [His  Lordship 

(a)  3  Atk.  662;  1  Yea.  sen.  78.  (d)  Stated  in  Cowp.  319. 

(6)  1  W.  BL  62,  YL  (e)  2  Yes.  jun.  609. 

(c)  1  BuiT.  158.  ig)  4  Barn.  ACrefla866. 
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hare  read  the  words  of  the  will  alrettd j  set  forth^  and  continmd 
M  follows : — ] 

Mr.  Inge  was  educated  at  Coventry  school,  and  brought  with 
h^Tif^  the  recommendation  of  the  mayor  and  aldermen  of  Coventry ; 
although  he  had  not  come  immediately  &om  that  school,  a  cir- 
cumstance upon  which  an  argument,  not  much  relied  iux)n  how- 
ever, was  attempted  to  be  raised  against  him.  When  the  founder 
says  the  nomination  is  to  be  of  a  person  to  be  sent  to  the  hall 
out  of  the  free  school  of  Coventry,  that  the  candidate  must  come 
directly  fix)m  the  status  pupilhris  of  the  school,  to  the  status  of  a 
fellow  of  Catharine  Hall,  is  a  construction  for  which  I  see  no 
pretenoe  whatever,  either  upon  the  words  strictly  taken,  or  upon 
the  sense,  and  reason,  and  principle  of  the  thing.  He  must  be  a 
peTBon  who  has  been  a  scholar  at  the  Coventry  school,  provided 
a  person  who  has  been  there  educated  is  fit  to  be  a  fellow  at  the 
time  when  he  claims  the  fellowship.  The  mode  of  ascertaining 
that  fitness  alone  raises  the  question  on  the  present  oc- 
casion ;  Mr.  Inge  maintaining  that  it  was  sufficient  *for  [*596] 
him*  to  present  himself  with  the  certificate  of  his  having 
belonged  to  Coventry  free  school,  and  the  certificate  of  the 
mayor  and  aldermen  required  by  the  founder ;  and  the  master 
and  fellows  of  Catharine  Hall  on  the  other  hand,  maintaining 
that  he  must  undergo  such  an  examination  as  is  usual  in  that 
hall,  before  he  can  be  admitted. 

Now  upon  the  fullest  consideration  I  have  been  able  to  bestow 
upon  this  case,  and  it  is  one  of  no  small  importance  with  refer- 
ence to  the  great  collegiate  institutions  and  endowments  of  this 
country,  most  of  which,  besides  their  own  general  fellowships, 
have  had  certain  annexed  fellowships  given  to  them  by  the 
bounty  of  pious  individuals,  I  am  of  opinion  that  when  a  new 
fellowship  is  annexed  to  an  existing  college  or  hajl,  the  fellow  is 
to  be  chosen  according  to  the  manner  of  election  usually  adopted 
in  such  college  or  halL 

When  a  man  endows  a  fellowship,  he  knows  the  natuxe  of  the 
original  foundivtian  to  which  he  wishes  it  to  be  attached ;  he 
VOL.  n.  33 
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must  be  taken  to  be  generall  j  aoqttainted  with  its  statutes,  if  not 
with  the  detail  of  its  rules.  He  must,  at  ail  events,  be  presumed 
to  be  aware  of  the  great  inconvenience,  not  to  say  absurdity,  that 
would  result  from  endowing  a  fellowship  to  be  held  by  a  person 
who  had  not  the  qualifications,  which  would  render  him  fit  to 
associate  with  the  other  fellows,  chosen  for  their  good  qualities, 
and  leaBping,  and  morals,  according  to  the  ordinary  rules  of  the 
foundation. 

And  this,  which  appears  to  be  so  consonant  to  every  reasonable 
view,  is  also  the  view  that  has  been  taken  by  different  courts  in 
decided  cases.  I  shall  refer  only  to  the  case  of  The  At- 
,[*597]  tomey-Oenerdl  v.  Talbot^{a)  *in  which  this  was  the  sub- 
ject of  a  great  deal  of  elaborate  discussion,  and  in 
which  the  then  Lord  Chancellor,  Lord  Hardwicke,  hdd  down  the 
principle  in  the  plainest  possible  terms.  It  was  the  opinion  of 
Lord  Hardwicke,  as  is  perfectly  clear  from  that  case,  that  when 
a  person  endows  a  fellowship,  he  is  to  be  considered  as  cognizant 
of  the  rules  prescribed  for  the  admission  of  fellows  into  the  col- 
lege, cognizant  generally  of  the  qualifications  required  by  the 
college,  and  as  submitting  his  fellow  to  those  rules ;  and  intend- 
ing not  only  that  when  such  fellow  has  been  elected,  he  shall  be 
subject  to  the  rules  of  the  body,  but  that  his  mode  of  admisaon, 
also,  and  his  entrance  upon  the  fellowship,  shall  be  according  to 
the  general  provisions  which  apply  to  the  case  of  the  other 
fellows. 

There  is,  however,  one  restriction,  and  a  very  proper  one, 
which  has  in  practice  been  imposed  upon  the  rule  in  the  admis- 
sion of  such  fellows ;  and  it  is  founded  upon  the  peculiar  nature 
of  the  fellowship  itself.  The  general  rule,  as  it  was  laid  down 
by  Dr.  Dampier,  the  late  Bishop  of  Ely — ^before  whom,  as  visitor 
of  St.  John's  College,  Cambridge,(6)  an  appeal  was  brought  in 
1808,  in  disposing  of  which  he  was  assisted  by  his  brother,  Mr. 
Justice  Dampier^  a  judge  of  eminent  learning,  especially  in  this 

(a)  3  Atk.  662. 

(5)  Bm  ft  note  of  the  Jadgment  here  refeired  to,  p.  60S,  inffra. 
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branch  of  law — the  general  rule  Ls,  that  the  open  fellowship  shall 
be  giyen  to  the  best  or  most  competent  candidate  in  learning 
and  morals,  but  the  dose  or  particular  fellowship  shall  be  giyen 
to  the  person  coming  fit>m  a  certain  school,  or  from  a  certain 
county  or  place,  or  from  a  certain  &mil j  (for  you  have  them  of 
all  these  kinds) ;  nevertheless  not  absolutely  and  because  he  has 
these  qualifications  and  no  other,  but  provided  he  has 
also  the  qualities  without  *which  his  election  would  [*598] 
only  be  a  disgrace  to  the  college,  and  a  slur  upon  the 
memory  of  the  founder  himself. 

Upon  this  principle,  accordingly,  that  ajqpeal  was  decided  by 
the  Bishop  of  Ely;  but  as  it  was,  not  made  public,  I  have  only 
adverted  to  it  on  account  of  the  authority  of  the  learned  judge 
to  whom  I  have  referred,  and  the  very  sensible  and  judicious 
manner  in  which  the  bishop  expresses  himself  upon  the  subject 

Upon  the  same  principle  the  usage  has  been,  and  a  very  fit 
one  it  is,  that  an  examination  of  the  candidate  shall  take  place, 
and  that  while  the  general  fellowship  is  given,  by  open  compe- 
tition, digntoriy  the  particular  fellowship  shall  be  bestowed  on 
the  candidate  who,  though  not  digmssimua^  is  dignus^  and  who 
fulfils  the  other  conditions  required  by  the  endowment.  So  that 
when  an  individual  comes  forward  and  claims  a  close  or  pro- 
priety fellowship,  like  the  Frankland  fellowship  for  instance,  he 
is  to  be  taken  and  examined  apart;  implying,  not  that  he  shall 
be  rejected  unless  he  excels  the  other  competitors — ^those  who 
might  be  competitors  for  a  general  fellowship — ^but  that  he  shall 
be  chosen,  provided  he  is  not  disqualified  by  being  miniis  eufft- 
dens  in  learning  or  in  morals. 

The  college  proceeded  strictly  on  this  principle  in  the  present 
case.  They  offered  to  examine  Mr.  Inge  apart  fix>m  the  other 
candidates;  thus  clearly  excluding  open  competition;  for  Mr. 
Inge  brought  with  him  the  necessary  recommendation  of  the 
mayor  and  aldermen  of  Coventry ;  but  he  declined  to  undergo 
any  examination,  on  the  ground,  as  I  gather  from  his  affidavit^ 
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that  fix>m  what  passed  between  him  and  the  bursar  of  Catharine 
Hall,  he  was  impressed  with  the  belief  that  the  college 

[^^689}  *had  determined  to  dlect  out  of  the  seyeral  candidates, 
the  individual  who  should  pass  the  best  examination, 

without  regard  to  the  &ot  of  Mr.  Inge  having  been  educated  in 

the  free  school  of  Coventry,  and  being  the  only  candidate  fixun 

that  school. 

Now,  the  buisar,  Mr.  Burrill,  by  his  affidavit,  positively  de- 
nies that  he  ever  gave  Mr.  Inge  any  reason  whatever  to  believe 
that  the  college  had  come  to  any  such  determination :  and,  in- 
deed, that  gentleman  does  not  assert  that  Mr.  Burrell  ever  so 
stated ;  for  he  only  speaks  as  to  his  impression  from  what  passed 
being  to  that  effect  But  Mr.  Burrell's  affidavit  goes  on  to  state, 
that  ^4t  was  agreed  upon  by  the  master  and  fellows  of  Catharine 
Hall  aforesaid,  that  the  said  J.  R.  Inge  should  be  examined  apait 
from  the  other  candidates  in  consequence  of  his  having  been 
educated  (as  was  alleged)  at  the  free  grammar  school  of  Co- 
ventry." 

The  result  of  my  inquiries  into  the  |HUCtice,  has  famished  me 
with  information  respecting  all  the  elections  which  have  been 
had  since  the  year  1711,  when,  upon  the  death  of  the  founder's 
widow,  who  had  a  life  interest  in  the  property  devised,  the  first 
election  of  a  Frankland  fellow  took  place.  Mr.  Palmer  was  the 
first  who  was  elected  upon  this  foundation,  and  he  had  the  re- 
commendation of  the  mayor  and  aldermen  of  Coven- 
[♦600]    try  ;(o)  but,  in  the  year  1721,  a  Mr.  Cramer  ♦sue- 

(a)  The  following  query  was,  in  the  year  It  10,  oabmitted  bj  the  coUege  to  Sir 
Edward  Northey,  then  Attomey-Oeneral,  previously  to  the  flret  election  of  a  Frank- 
land  fellow,  "  Whether  the  college  must  send  down  to  Coventry  to  elect  sudi  boy, 
tft  may  the  master  send  from  the  school  what  boy  he  pleases,  and  the  college  make 
[choice  of]  those  whom  th^  thmk  best  qualified."  Answer. — ^I  am  of  opinion 
that  the  ooHege  may  make  the  election  at  Cambridge,  the  corporation  being  to  re- 
ccnmiend  for  their  election,  which  will  be  made,  on  their  judging  of  the  ability  of 
the  person  recommended;  and  although  they  ace  ^Urected  to  have  regard  to^  yet 
they  are  not  bound  by  the  recommendation,  though  I  take  it  the  founder  did  not  in- 
lend  ihffy  should  re&ise  without  reason.    E.  NorOiey,  Dec.  28,  1?I0." 
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eeeded  him,  agaiasi  tkat  recommendation,  which  was  giyen  in 
&vor  of  anodier,  a  gentteman  of  the  name  of  Okmhb,  who  was 
iqeeled.  And  one  or  two  eases  ocenr  of  the  party  having  had 
no  recommendation.  There  are  ten  or  a  dozen  instances  in  all ; 
but  that  is  the  only  one  in  which  the  college  have  rejected  the 
apphesnt ;  and  propeiiy  so,  I  think,  Ihere  being  no  other  per- 
son whom  the  corporation  ci  Coventry  would  recommend,  and 
who  was  fit  for  the  fellowship. 

It  may  be  said  that  the  rule  I  have  laid  down,  or  rather  X 
would  say,  have  stated — ^for  the  principle  of  the  rule  is 
dearly  recognized  by  Lord  Hardwicke  in  the  ^case  re-  [*601] 
£srred  to,  and  also  by  Lord  Mansfield  in  another  case 
reported  in  Bunrow(a) — ^it  may  be  said  that  that  rule  invests  the 
college  with  a  power  to  exclude  the  special  object  of  the  endow- 
ment, and  to  convert  the  particular  into  a  general  feUowdiip. 
•Hiat,  however,  I  deny.  It  might  be  so,  if  there  were  no  vi&itil- 
torial  power  to  superintend  and  control  the  electoiral  body.  But 
this  right  of  electing  and  rejecting  certainly  imports  some  de- 
gree of  fitness ;  the  very  words  used,  "  nomination  and  election," 
imply  that  the  appointment  is  not  to  be  a  mere  matter  of  course. 
Election  is  choice;  although  that  expression,  it  may  be  said, 

It  was  alsa  stated  thai  Hie  ooQeg«  were  in  posoeaskm  of  an  opinion  given  at  the 
«me  time  bjBir  Kattwn  Wright^  in  wliich  he  refened  to  and  ezpraaaed  hia  conaup* 
renoe  in  the  opinion  of  Sir  £.  Nortbej.  If  this  atatement  were  oorrect)  the  fiict  mi^i 
seem  to  warrant  an  inference  that  Sir  Nathan  Wright,  who  presided  in  the  Court  of 
Chancery  as  Lord  Keeper,  from  the  jear  IT 00  to  1705,  returned  to  the  practice  of 
lA  profeflBion  after  he  resigned  the  Great  Seal  Probablj,  however,  Sfar  Nathaa 
Wright  may  have  been  oonsolted  rather  as  a  friend  of  the  college  than  professkmaUy. 

The  first  recommendation  of  a  candidate  for  the  Franklaad  fellowship  by  the  nu^or 
and  aldermen  of  Coventry  was  as  follows:  "We,  the  mayor  and  aldermen  of  the 
dty  of  Coventry,  do  recommend  John  Palmer,  Ac,  who  was  educated  at  the  fi^ 
0nmmar  sdiool  in  Ooventry,  to  the  master  aad  fellows  of  Katharine  Hall  in  Gam- 
bridge^  to  be  by  the  sfOd  master  and  fellows  nominated  and  elected  a  fellow  of  th^ 
said  hall,  to  fill  the  said  fellowship,  hoping  that  they  will  comply  with  thia  our  r» 
oommendadon,  so  that  the  said  John  Pahner  shall  appear  to  the  said  master  and 
fellows  quafified  for  sueb  nomination.    Dated  26th  Feb.  17I0-1L" 

(a)  A  /eWf  Oftfftf  r.  AdiagfAM,  1  Bum  158. 
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might  mean  an  election  between  persons  coming  firom  Coventry 
grammar  school,  when  it  would  of  course  be  for  the  master  and 
&Uows  to  decide  who  were  the  candidates  to  be  chosen  or 
rejected. 

It  may  be  objected,  however,  that  to  give  them  the  power  of 
rejection,  on  the  ground  of  the  candidate  being  minus  aufficiens, 
is  calculated  to  make  the  fellowship  a  general  fellowship.  My 
answer  to  that  objection  is,  that  this  is  a  trust  vested  in  certain 
penons,  and  to  be  exercised,  like  all  other  trusts,  in  perfect  good 
fidth  and  good  conscience ;  and  that  if  those  to  whom  it  is  corn- 
mitted  are  found  to  reject — ^which  is  always  a  matter  of  circum* 
stantial  evidence,  for  in  each  case  the  examination  of  the  candi- 
date must  be  recorded — if  they  are  found  to  reject  candidates 
who  indisputably  possess  the  title  contemplated  by  the  founder, 
upon  a  mere  pretext  that  they  are  deficient  in  learning  or  morals, 
the  visitatorial  power  will  then  interfere  and  control  them.  For 
such  conduct  would  be  a  fraudulent  and  unfaithful  discharge  of 

their  office.  But  it  must  be  a  strong  case  to  entitle  the 
[*602]    crown  to  say  they  have  fraudulently  ^executed  the 

trust,  because,  if  they  so  acted,  they  would  forfeit  their 
character,  and  fail  in  the  performance  of  a  sacred  duty. 

I  am  therefore  of  opinion  that  no  mischief  is  likely  to  arise 
from  the  right  of  election  being  exercised  in  this  way,  and  that 
such  right  cannot  be  safely  exercised  in  any  other;  the  visita- 
torial power  of  the  crown  being  always  maintained,  and  the 
whole  proceeding  being  constantly  subject  to  the  review  of  that 
power. 

With  respect  to  Mr.  Inge  himself)  enough  has  been  disclosed 
to  show  that  all  that  was  done  on  his  part  proceeded  from  mistake. 
Even  if  this  had  not  so  appeared,  I  should  still  have  allowed  him 
to  go  again  before  the  master  and  fellows ;  for  I  should  have 
deemed  that  he  had  acted  under  a  mistaken  view  of  his  strict 
right,  that  he  was  entitled  to  have  that  strict  right  tried,  and 
after  it  was  found  against  him,  I  should  have  given  him  the 
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same  leave  to  go  before  them  again,  and  with  as  peremptory  a 
light,  to  be  examined,  as  I  should  have  given  him,  if  the  cage 
had  arisen  upon  a  demurrer  at  law,  and  the  demnrrer  had  been 
overruled.  For  it  would  by  no  means  follow  that  because  he 
had  mistaken  his  legal  right,  he  was  therefore  to  be  excluded 
from  all  title ;  more  especially  as  he  iq)pears  to  be  a  man  against 
whose  learning,  morals  and  good  conduct  no  imputation  what- 
ever is  cast  Under  such  circumstances  he  has  a  perfectly  good 
title,  in  my  opinion,  to  go  before  the  master  and  fellows  again 
to  be  examined.(a) 


*ExPabtk IN  THE  Matteb  OF  St.  Johk's  Col-    [♦608] 

LKQE,  CaHBRIDQS. 

1831: 

Under  »  deed  of  endowment,  directing  that  the  master  and  fellowB  of  a  college  ahaU 
elect  into  the  fellowship  therebj  created  and  annexed  to  the  college  a  native  of  a 
particular  town,  *'  if  anj  soch  shall  be  found  able  within  the  univeTsity,'*  the  master 
and  fellows  matjr  examine  a  candidate  for  snch  fellowship,  who  is  duly  qoaUfied  bj 
birth,  with  a  yiew  to  ascertain  that  he  is  "  able ;"  and,  if  he  is  not  found  "able," 
may  elect  another  candidate,  who,  without  the  qualification  of  birth,  posBesses  the 
requisite  "ability.'' 

Under  the  terms  of  the  deed  by  which  the  Beverley  fellow- 
ship in  St  John's  College,  Cambridge,  was  founded  and  endowed 
the  master  and  fellows  of  the  college  were  directed  to  '^  elect  and 
choose  into  the  said  fellowship  a  person  naturally  bom  within 
the  town  of  Beverley  aforesaid,  if  any  such  shall  be  found  able 
within  the  said  Tmiversity." 

The  following  is  the  note  of  the  judgment  of  Dr.  Dampier, 
Bishop  of  Ely,  the  official  visitor  of  St.  John's  College,  Cam- 

(a)  With  respect  to  the  visitatOTial  power,  in  addition  to  the  cases  refened  to  in 
the  argument,  see  Uaha'a  Oim,  6  Mod.  452;  PhiQipa  v.  Bwry,  2  T.  B.  346;  Tht 
KingY.SL  CaJOiervM^a  HaU,  4T.  R.  233;  Tha  King  y,  Ihe  Bishop  of  Ely ^  2T.R.  290, 
5  T.  R.  476;  Orten  v.  Buihmprlh,  1  Vea.  sen.  462 ;  AUofmey-QtMirai  y.  Blacky  II 
Yes.  191 ;  AUofnty-Omerid  ▼.  (he  ArMiahop  of  Torkf  461,  mgmi;  Adomey-Gmoni 
T.  Crook,  1  Keen,  121. 
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brid^  with  respect  to  an  election  to  thai  feHowship,  to  whiek 
ti|e  Lord  ChaiiceUor  refeTied  ia  the  predediBg  etLaeJ(a)  The 
gravamen  of  the  oomplaint  to  the  YiskUxt  was,  that  although  the 
appellant  was  the  only  candidate  who  waa  a  native  of  Beverleff 
&e  college  had  elected,  in  preference  to  himi  tk  geottleman  of 
the  name  of  Holmes,  who  had  not  that  qualifieataon. 

"The  appeal  of  .  .  .  .  .  .  ,  derk,  a  m^mbttr  of  yoirf  coUege, 

has  been  laid  before  me^  in  which  he  complains  to  me,  as  joni* 
visitor,  of  a  wrongAil  exclusion  of  himself  from  a  Beverley  fel* 
lowship,  to  which,  by  virtue  of  a  certain  indenture,  bearing  date 
the  11th  of  July,  in  the  17  H.  8*,  and  made  between  Nicholas 
Metcal^  then  master  of  the  college,  and  the  fellows  of  the  same, 
of  the  one  part,  and  Dame  Johane  Rokeby  and  others,  of  the 

other  part  (a  copy  of  which  indenttife  was  sent  with  the 
[*604]    appeal),  he. presumes  that  he  was  of  *right  entitlei 

The  answer  of  the  senior  fellows,  given  with  the  con- 
sent of  the  master,  under  their  common  seal,  together  with  cer- 
tain exercises  composed  by  the  appellant  while  under  examina- 
tion as  to  his  ability  for  the  said  fellowship,  and  the  reply  on  Ihe 
part  of  the  appellant,  in  which  by  my  permission  he  was  in- 
dulged, have  all  and  each  of  them  been  considered  by  mc  with 
that  earnest,  and  most  impartial  attention,  which  was  demanded 
flrom  me  in  a  question,  in  which  I  feel  that  the  interests,  as  well 
of  the  college,  as  of  the  members  of  it  who  claim  admission  inte 
the  propriety  fellowships,  are  materially  concerned.  The  opin- 
ion which  I  have  formed  on  these  documents,  and  which  I  am 
about  to  declare,  is  founded  on  the  fullest  conviction  of  my  own 
mind,  and  the  most  strict  and  impartial  regard  to  the  questioii 
itself)  and  the  interests  involved  in  it 

I  begin  by  observing  that  the  question  is  not  as  to  compara- 
tive merit ;  because  the  appellant,  supposing  him  to  be  "  able" 
could  claim  to  be  elected  as  of  right.  If  he  is  "  able,"  he  ought 
to  have  been  elected,  though  there  might  have  been  twenty 

(a)  See  p.  59T, 
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dhet  peraoMy  not  bom  in  Beverley,  <tf  bettier  parts,  a&d  of  rape* 
nor  tc^ttiaweuUk, 

It  is  my  farther  opinion  that  the  statutes  of  the  college,  even 
had  Dame  Rokeby  been  wholly  silent  upon  them,  must  be  taken 
into  consideration ;  because  whoever  is  adding  one  member  to  a 
liociety,  mu^  be  supposed  to  contemplate  the  nature  of  that 
society,  the  purpose  for  which  it  was  erected,  and  the  order  and 
discipline  established  there  to  effect  that  purpose.  But  they  are 
so  far  referred  to  as  to  show  that  they  were  in  the  mind  of  both 
the  parties  to  the  contract;  and  therefore  the  consideration  of 
these  statutes  cannot  be  excluded  fix)m  the  interpretation  of  the 
word  "  able''  in  the  deed. 

*The  foundress,  Dame  Rokeby,  must  be  supposed  to  [*606] 
have  intended  to  confer  a  benefit  on  the  town  of  Bever- 
ley, by  encouraging  its  inhabitants  to  bring  up  their  sons  to  use- 
ful learning,  otherwise  she  might  have  granted  an  amxuily  in- 
stead of  founding  a  fellowship.  The  i^pellant's  argument  con- 
tradicts this,  and  says  that  she  founded  a  fellowship,  to  attain 
which  no  exertion,  no  industry,  no  learning  is  required.  A 
degree,  however  disgracefully  acquired,  and  a  capacity  of  getting^ 
into  orders,  is  all  that,  according  to  his  argument,  can  be  exacted 
of  a  native  of  Beverly. 
• 

Is  this  any  good  to  the  town?  Is  it  any  good  to  the  college ? 
Could  the  college  be  supposed  to  have  accepted  the  grant  on 
such  terms  as  would  disgrace  them  by  the  incapucity  of  DaoM 
Bokeby's  fellow,  and  plant  a  licensed  example  of  idleness  before 
llioee  who  aspire  to  the  fellowship? 

The  appellant  and  those  who  have  claims  to  propriety  feUow- 
flhips  are  much  mistaken  when  they  suppose  their  "  ability,'^  or 
any  similar  qualification  expressed  in  their  respective  deeds  of 
fbandation,  is  not  to  b^  estimated  by  the  pubUo  examinations  of 
i^  college,  beoauaetfaese  have  been  lately  institalecL  Allrega- 
lations  of  discipline,  whensoever  adopted,  are  tests  of  the  MlStf 
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of  those  who  seek,  bj  whatever  title,  to  become  membeiB  of  the 
college.  In  open  fellowships  the  principle  is  detur  cUgniori;  in 
proprieties,  deturj  sed  dtgno. 

On  the  complaint  of  the  appellant,  that  only  the  worst  exer- 
cises were  sent  to  me  by  the.  college,  it  is  sufficient  to  observe^ 
that  they  were  such  as  the  appellant  offered  on  his  examination 
for  the  fellowship. 

[*606]  *It  is  my  opinion,  that  no  local  claim  can  compel  the 
college  to  admit  a  member  who  would  by  his  ignorance 
or  incapacity  disgrace  the  society,  and  frustrate  the  purposes  for 
which  it  was  founded.  Had  the  society  contracted  so  to  do, 
their  contract  would  have  been  against  their  statutes  and  void. 
Bat  they  cannot  be  considered  as  having  entered  into  such  a  con- 
tiact;  ability  to  fill  the  office  is  necessarily  implied  in  such  a 
stipulation. 

I  therefore  pronounce  and  declare  that  I  concur  with  the  col- 
lege in  thinking  the  appellant  not  '^  able"  within  the  true  mean- 
ing and  construction  of  the  deed ;  and  the  appeal  of  the  said 

is  hereby  dismissed,  and  the  election  of  Mr.  Holmes 

confirmed. 


PsABSOirt;.  Cabdon. 

1«31 :  11th  and  16ih  August 

Where  goods  in  the  hands  of  a  baflee  have  been  sabeequentlj  so  treated  and  dealt 
with  by  the  bailor  as  to  constitate  or  acknowledge  an  apparent  tiile  to  them  in 
two  distinct  parties,  the  rule  which  prevents  an  agent  fixun  filing  a  bill  of  inter- 
pleader against  his  principal  does  not  apply. 

This  was  an  iq)peal  brought  by  Fermin  De  Tastet,  one  of  the 
defendants  in  an  interpleading  suit,  against  a  decree  of  his  Honor 
the  Yice-Chancellor.  The  case,  upon  th^  hearing  in  the  court 
below,  is  reported  in  the  4th  volume  of  Mr.  Simon's  Beport% 
p.21& 
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Sir  E.  Sugden  and  Mr.  Kbe,  for  the  appeal. 

The  Solicitor-General  (Sir  W.  Eanie)  and  Mr.  Jacob,  amtra. 

The  counsel  for  the  appellant  relied  strongly  on  a  recent  de- 
cision of  Sir  John  Leach,  at  the  Bolls,  in  a  case  of 
^Cooper  V.  De  Ta6iet,{a)  from  which  they  submitted  that    [*607] 
the  case  under  appeal  could  not  be  distinguished. 

On  the  other  side,  Chrhe  v.  Byne,{b)  and  The  East  India  Chmr 
pany  v.  Edward$,{c)  were  referred  to. 

The  material  &cts  of  the  case,  and  the  principal  arguments 
urged  in  support  of  the  appeal,  are  stated  and  considered  in  the 
judgment. 


Aug.  \&1h. — ^The  Lord  Chancellob: — This  was  a  question 
arising  upon  a  bill  of  interpleader.  The  plaintifb  Messrs.  Pearson 
k  Co.  were  warehousemen  in  London,  who,  in  the  months  of  April 
and  May,  1818,  received  from  Bize,  Bordenave  k  Co.  38  bags  of 
wool,  which  bags  were  to  await  the  directions  of  the  bailors,  and 
the  bailees  were  to  have  their  usual  warehousing  charges  allowed. 
On  the  8d  of  July,  1819,  a  letter  from  Bize,  Bordenave  k  Co. 
was  received  by  the  plaintiffi,  who  were  thereby  directed  to 
transfer  94  bags  of  wool,  including  the  88  bags  in  question,  and 
to  hold  them  at  the  disposal  of  Fermin  de  Tastet  But  there 
was  a  very  important,  reservation  contained  in  that  order — ^and 
this  is  one  of  the  circumstances  on  which  mainly  my  opinion 
turns — ^a  clause  reserving  to  themselves  (Bize,  Bordenave  k  Co.) 
the  privilege  of  drawing  samples  fix>m  the  wools  in  those  bags. 
The  parties  filing  the  bill  of  interpleader  accordingly  transferred 
the  bags  of  wool  in  question  into  the  name  of  De  Tastet,  in  their 
books ;  and  they  continued  so  to  hold  them  for  De  Tastet  after 

(a)  1  TamL  177.  (0)  18  Yes.  878. 

(6)  13  Yes.  383. 


«06  OASES  IN  CHANCERY. 

Pewaon  ▼.  Gaidon. 

that  time,  under  the  authority,  ho^ev^,  of  Bize,  Borde- 
[*608]    nave  &  Co.,  and  subject  *to  the  reservation  which  gave 
to  the  latter  the  right  of  drawing  samplefl. 

On  the  29th  of  August,  1819,  Mr.  Boehm,  who  was  agent  for 
the  defendant  Cardon,  delivered  a  letter  to  the  plaintifis,  demand- 
hig  the  88  bags,  and  stating  that  they  did  not  belong  to  Be  Tas* 
tet,  but  to  him,  Cardon.  This  letter  would  have  mgnified  noth- 
ing, had  it  not  been  accompanied  by  another  from  Bize,  Borde- 
nave  &  Ca,  in  which  they  said  they  concurred  in  the  application, 
and  requested  the  plaintifib  to  act  according  to  that  letter,  and 
offered  to  indemnify  them  for  so  doing.  No  mention  was  there 
made  of  any  other  or  ulterior  right,  but  they  completely  ex- 
eluded  the  right  of  De  Tastet — as  comfdetely  as  by  the  lett^  of 
the  8d  of  July,  they  had  conferred  it  on  him.  The  ground  upon, 
which  Cardon  claimed,  was  by  a  title  paramount  to  theirs.  He 
stated  that  the  goods  were  his  property,  and  that  Bize,  Borde- 
nave  k  Co.  had  no  right  whatever  to  make  them  over  to  De  Tas- 
tet.  The  firm  of  Bize,  Bordenave  &  Co.  may  not  very  inaccu- 
rately be  said  to  be  only  another  name  for  Fermin  De  Tastet ; 
for  Bordenave  was  the  nephew  of  De  Tastet,  and  De  Tastet  was 
a  partner  in  that  house,  interfering  in  the  concerns  of  the  firm  in 
flie  months  of  April  and  May,  1818,  when  the  deposit  was  first 
made,  and  also  in  the  month  of  July,  1819,  when  the  order  to 
hold  for  his  use  was  sent.  On  the  25  of  August,  1819,  between 
the  date  of  the  first  and  second  orders,  De  Tastet  quarrelled  with 
his  nephew  and  wrote  him  a  letter,  stating  that  the  partnership 
between  them  was  determined.  He  therefore  considered  himself 
(whether  his  nephew  did  so  or  not,  we  are  not  informed)  as  hav- 
ing ceased  to  be  a  partner  from  that  day ;  and  four  days  after- 
wards, and  without  the  pretence  of  any  notice  of  the  dissolution 
of  partnership  to  the  bailees,  comes  the  second  order 
[*609]  firom  Bize,  Bordenave  *&  Co.,  which  to  all  outward  ap- 
pearance, and  for  aught  that  the  plaintiffs  could  con- 
jecture, was  to  all  intents  and  purposes  an  order  from  the  same 
party  from  whom  they  had  received  the  previous  order. 
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Suoh  thefct  are  the  &ct8  of  the  case,  with  this  addition,  that  we 
have  in  evidence  ibe  circumstances  out  of  which  arose  tJie  title 
of  the  defendant  De  Tastet ;  that  is  to  say,  that  he  had  a  claim 
for  advances  to  the  house  and  for  profits,  and  that  to  cover  the 
amount  of  that  claim  the  transfer  was  made,  he  probably  threat- 
ening his  nephew  with  the  consequences  of  his  refusal. 

Upon  such  a  state  of  facts,  can  I  hold  this  to  be  a  common 
case  of  a  claim  by  an  agent  against  his  principal,  and  of  another 
party  claiming  by  another  title,  foreign  to  the  title  of  the  princi- 
pal ?  That  an  agent  should  have  the  power  of  filing  a  bill  of  in- 
terpleader when  his  principal  demands  the  re-delivery  of  goods 
bailed  with  him,  appeared  to  me  so  monstrous  a  proposition, 
and  to  involve  such  frijjhtfiil  consequences  in  mercantile  trans- 
actions, that  I  could  not  suppose  it  was  meant  to  contend  for  any 
such  doctrine.  For  in  ^t  it  amounts  to  this,  that  an  agent  may 
at  any  moment  treat  his  principal  to  a  Chancery  suit ;  and  I  was 
therrfore  relieved  to  find  that  the  plaintiff's  counsel  went  entirely 
on  the  peculiarity  of  this  case. 

And  now,  entirely  adopting  the  doctrine  of  that  case  before 
the  Master  of  the  Roll8,(a)  though  the  report  must  either  be  in- 
correct, or  that  learned  judge  has  not  in  his  judgment  exjH'essed 
himself  with  his  usual  very  remarkable  accuracy — for  doubtless 
he  there  meant  to  point  to  the  distinction  between  a 
party  who  was  and  *a  party  who  was  not  agent,  to  the  [*810] 
distinction  between  an  agent  and  a  mere  stakeholder,  . 
and  not  to  the  distinction  between  a  public  and  a  private  agent 
— ^I  have  no  hesitation  in  stating  it  to  be  clear  law  that  an  agent 
cannot,  quu  agent,  if  there  be  nothing  to  distinguish  his  situa- 
tion from  the  common  case,  have  a  bill  of  interpleader  against 
his  principal. 

But  can  I  here  hold  Pearson  k  Co.  to  have  been  the  mere 
agents  of  Fermin  de  Tastet  only  ?    Certainly  they  were  not  so 

(a)  Oocperr.  Ik  Oulet,  1  IVunL  m. 
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at  first.  But  it  may  be  said  they  became  so  afterwards,  upon 
receipt  of  the  letter  from  Bize,  Bordenave  &;  Co.  I  must  then 
look  to  the  terms  of  the  letter  constituting  the  agency,  for  that 
is  their  title  deed  as  agents,  and  it  is  also  the  title  deed  of  De 
Tastet. 

If  that  letter  had  contained  no  clause  reserving  to  Bize,  Bor- 
denave &  Co.,  the  right  to  draw,  samples,  the  case  would  have 
been  materially  different.  But  what  can  be  less  like  a  departing 
with  the  whole  property,  or  tend  more  to  keep  it  in  a  kind  of 
suspense,  than  the  power  retained  of  drawing  samples?  What 
is  meant  by  drawing  samples  ?  It  means,  with  a  view  to  sale. 
For  what  purpose  is  it  retained  ?  In  order  to  deal  and  contract 
— ^that  the  party  may  be  able  to  show*  the  goods  to  intending 
purchasers  in  the  market.  The  order  of  Bize,  Bordenave  &  Co. 
does  not  say,  '^  we  are  to  have  the  power  of  drawing  samples 
with  the  authority  of  our  partner  De  Tastet"  It  was  quite  im- 
necessary  to  say  so ;  for  if  De  Tastet  was  to  have  such  a  power, 
he  could  of  course  exercise  it,  seeing  he  was  the  owner  of  the 
wool  as  well  as  a  member  of  the  firm.  The  addition  would  have 
been  required  if  the  intention  was  to. give  to  De  Tastet  the 
entire  and  exclusive  property  in  the  wool.    In  that  case  the 

reservation  would  have  been,  "provided  we  have  the 
[*611]    authority  of  De  Tastet."    The  *bailees  could  no  more 

have  refused  to  allow  the  drawing  of  samples,  than  De 
Taatet  could  have  refused  the  payment  of  a  bill  of  exchange 
drawn  by  the  firm  of  which  he  was  a  partner.  Can  I  therefore 
say,  that  this  was  such  an  out  and  out  departing  with  the  prop- 
erty, and  delivery  of  it  to  De  Tastet,  or  that  it  was  such  an  order 
to  a  bailee  to  hold  to  the  use  of  De  Tastet  exdusively,  as  vested 
in  the  latter  the  absolute  property  in  the  goods? 

I  greatly  doubt  whether  it  was  such  a  delivery  as  would  have 
deprived  Bize,  Bordenave  &  Co.,  of  the  right  of  stoppage  in 
transitu  for  the  unpaid  price ;  or  whether,  supposing  De  Tastet 
not  to  have  been  a  partner  in  that  house,  and  a  question  to  have 
arisen  between  Bize,  Bordenave  &  Co.,  as  sellers,  and  the  bailee 
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aasertiDg  the  title  of  De  Tastet,  on  the  authority  of  the  letter, 
this  would  have  determined  the  tranaiius;  the  inquiry  there  al- 
ways being — ^have  the  goods  reached  their  Journey's  end  ?  and 
that  they  have  not  done,  unless  they  are  entirely  vested  in  the 
bailee.  But  here  a  power  remained  in  the  bailor.  The  clause 
qualifying  De  Tastet's  control  over  the  goods,  and  inconsistent 
with  his  possessing  an  absolute  right  of  property  in  them,  is  a 
very  remarkable  circumstance.  Into  this,  however,  it  is  need- 
less to  enter.  It  is  sufficient  to  say  that  this  peculiarity  exists. 
There  is  be&ddes  another  peculiarity.  Here  is  first  a  joint  de- 
livery by  the  bailors,  Bize,  Bordenave  k  Co.,  that  is,  by  Borde- 
nave  and  De  Tastet  together;  and  then  the  latter  ceases  to  be  a 
partner,  and  Bordenave  alone,  but  using  the  name  of  the  firm, 
countermands  the  former  order,  and  desires  the  goods  to  be  de- 
livered to  the  defendant  Cardon.  Now  this  is  precisely  the  case 
in  which  the  paramount  claim  of  Cardon,  and  the  mesne 
claim  of  De  Tastet  coming  *into  competition,  a  fit  case  .  [*612] 
for  a  bill  of  interpleader  is  raised. 

It  is  quite  clear,  that  to  a  party  in  the  situation  of  agent,  hav* 
ing  no  claim  against  his  principal,  no  bill  of  interpleader  will 
lie,  if  there  be  nothing  to  qualify  the  agency,  and  no  privity  be- 
tween the  principal  and  the  other  party  claiming,  so  as  to  make 
them  in  a  manner  joint  bailors.  Observe  the  disagreeable  situa- 
tion of  the  bailee,  for  whose  benefit  and  protection  the  remedy 
of  interpleader  lies.  Observe  the  hard  situation  of  the  ^laintifb, 
Pearson  k  Co.  They  knew  nothing  of  the  change  of  partner- 
ship. But  a  letter  comes  to  them  in  July,  1819,  telling  them  to 
hold  the  goods  to  the  order  of  De  Tastet;  and  then  comes  an- 
other letter  from  the  same  party,  telling  them  to  deliver  the  same 
goods  to  Cardon.  What  could  the  plaintiff  know  as  to  the 
relative  situation  of  the  parties?  Non  constat  they  knew  that 
De  Tastet  was  a  partner  in  July.  But  they  either  knew  that 
&ct  or  they  did  not.  K  they  did  not,  here  is  a  house  which 
orders  them  in  July  to  deliver  the  goods  to  De  Tastet ;  and  the 
same  house  in  August  orders  them  to  deliver  the  goods  to  Car^ 
don,  that  is,  it  countermands  its  own  order.    If  they  did  know 
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tjhat  Be  Tastot  was  a  partner  in  Jul j,  how  dkl  iiiej  know  tbai 
Be  Tastet  had  ceased  to  be  a  partner  befiaore  the  conntennaiid 
-was  given  ?  There  is  no  evidenoe  to  ^ow,  nor  is  it  pFctended, 
that  the  plaintiflb  had  any  such  knowledge. 

With  respect  to  the  caae  of  a^sncj^  the  common  law  plead* 
ii^  shed  great  light  on  this  sulgect  There  has  socoeeded  to 
interpleader  at  law,  a  much  more  oonTieiiient  mode  of  dealing 
with  such  questions,  and  one  which  I  heartilj  regret  has  not 

been  resorted  to,  and  muat  blame  the  plaintiiflb  for  not 
[*618]    adopting,  in  this  instance,  *as  it  might  have  saTed  nkudi 

expense  and  delay.  When  a  wharfinger  receives  goods 
from  A.,  and  two  conflicting  claims  aire  made  upon  those  good^ 
he  says  to  the  claimant  whose  title  he  coiksiders  to  be  the  besl^ 
*'  Take  the  goods,  but  give  me  an  indemnity,  and  then  let  the  other 
party  bring  his  action  against  me;  but  I  won^t  give  them  up^ 
{unless  you  indemnify  me  against  the  consequences."  That  offer 
-  has  now  become  almost  a  matt^  of  course ;  and  though  the 
wharfinger  lends  his  name  to  the  action,  the  real  defendant  is  the 
peraon  who  has  given  the  indemnity.  This  anaiigement  pro- 
duces the  whole  effect  of  interpleader  at  law  or  in  equitf,  and 
the  action  is  tried  once  for  all ;  and  although  the  nominal  par- 
ties are  the  bailee  and  one  of  the  claimants,  the  real  parties  are 
4ihe  two  conflicting  claimants  of  the  goods ;  one  of  them  using 
the  mune  of  the  person  with  whom  the  goods  have  been  bailed. 

That  course  has  put  an  end  to  interpleader  at  law,  and  what 
now  remains  is  only  to  be  found  in  this  court  But  in  looking 
at  the  rules  of  interpleader  at  law,  you  discover  the  principles 
that  govern  this  court:  because  I  hold  it  to  be  strictly  a  concur 
rent  jurisdiction,  and  that  you  can  have  no  interpleadOT  hero,  if 
npon  principle  you  could  not  have  it  at  law.  It  is  manifest  tiiat 
if  two  partners  deliver  goods,  and  Ihen  quarrel  and  claim  the 
goods  separately,  the  holder  of  those  goods  must  have  his  remedy. 
The  very  case  is  provided  for  by  the  rules  of  pleading  in 
bailment 
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I  have  aXteaAje/Med  ibp  principle  to  be  clearagjaim^an  agent^ 
as  8Qch,  having  a  bill  of  inteipleadar.  The  circiazDfltaiices  of  the 
preaent  case,  howerer,  appetac  to  me  to  take  it  entirely  out  of  the 
general  role;  andiegardbeinghadtoihexeeetrvatioiiQf  the  light 
♦1o  diavBampkfl,  to  the  ciroiiTiwtanee  of  DeTaatet  having 
been  ''^oneof  theftnn,  to  hiseeaBingto  be  a  partner  only  [*614] 
four  days  before  the  countermand  was  given,  and  that 
xmknown  to  the  plaintiff  to  the  fact  that  Garden's  paramount' 
title  had  been  sanctiQiied  by  what  was^  to  all  appearanoe,  the 
4Hmie  firm,  but  principally  to  the  reservation  of  the  power  of  tak- 
ing samplesp-nl  cannot  consider  this  to  be  the  case  of  am&re  agent 
.Mnging  interpleader  against  lus  principal,  (»r  of  a  warehouseman 
against  a  merchaoat  employing  his  waidiouse. 

The  decree  must^  therefore,  be  affirmed,  and  with  oqsIb.  My 
judgment  proceeds  entirely  on  the  qpedaltaes  of  the  case;  and  I 
have  only  entered  into  the  general  principle,  on  aoeouait  of  the 
ease  referred  to,  of  Cboper  v.  J)e  Jbttet,  not  knowing  date  grounds 
mpon  which  that  case  was  decided  by  his  Honor.(a) 
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>SS1:  ISthAifffl,  9tfaMiMr. 

KHiwe  a  petBon  a^prees  to  give  up  hia  <;]aim  to  property,  in  favor  of  anotiier,  socii 
renunciation  will  not  be  snpported,  if  at  the  time  of  making  it,  he  was  ignorant  of 
hjfi  legal  rights,  and  of  the  value  of  the  property  renounced;  eepeciaUyif  the  party 
with  whom  he  dealt  posseased  and  kept  back  IH>m  him  better  information  on  the 
mbjeet. 

A  flemtenee  of  divorce  pronoonoedl^y  a  foreiga  ooort  oanaot  defiMt  the  rights  acquired 
by  parties  under  a  marrisge  solemnized  in  England. 

This  was  a  suit  instituted  by  the  personal  representative  of 
Eobert  Tuite,  deceased,  gainst  the  personal  representative  of  his 
wife,  also  deceased,  for  the  purpose  of  recovering  the  arrears  of 

((i>8ea  "Ormnkay  ▼.  TJmnttn^  9 'Mylaeik  Oni§,  X. 
VOL.  n.  84 
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an  annuity,  to  which,  upon  the  death  of  the  wife,  and  in 
[*615]    default  of  *her  appointment,  Mr.  Tuite,  as  administrator 

of  his  wife,  had  beoome  entitled,  bj  virtue  of  a  settle- 
ment executed  on  their  marriage.  Mrs.  Tuite  died  in  the  month 
of  February,  1807 :  her  husband  took  out  administration  to  her 
estate  and  efGscts;  and  in  the  month  of  December,  1811,  he 
died. 

The  defence  set  up  was,  that  Mr.  Tuite,  soon  after  the  death 
of  his  wife,  had  agreed  to  give  up,  and  had  actually  renounoed, 
all  claims  that  might  accrue  to  him  imder  the  settlement,  or  in 
his  marital  character,  for  the  benefit  of  the  £unily  of  his  wife, 
firom  whom  the  settled  property  had  been  derived. 

At  the  hearing  of  the  cause,  two  questions  were  principally 
ai^ued ;  first,  whether  the  dealings  and  correspondence  between 
Mr.  Tuite  and  his  wife's  relations,  in  the  years  1807  and  1808, 
were  of  such  a  nature  as  to  amount  to  an  absolute  renunciation 
of  all  his  interest  in  their  favor ;  and,  secondly,  if  they  were, 
whether  that  renunciation  was  made  at  a  time  when  Mr.  Tuite 
was  fully  apprised  of  the  extent  of  his  legal  rights,  as  the  surviv- 
ing husband  and  the  administrator  of  his  wife,  and  of  the  amount 
and  value  of  her  property. 

At  the  hearing  of  the  cause  on  the  12th  of  December,  1821, 
before  Sir  John  Leach,  then  Vice-Chancellor,  his  Honor  referred 
it  to  the  Master  to  inquire  and  state  to  the  court,  whether  Robert 
Tuite  died  in  the  intention  of  renouncing  all  interest  in  his  wife's 
property  in  favor  of  her  family,  and  whether  before  his  death  he 
was  apprised  of  the  circumstances  which  belonged  to  that  prop- 
erty, and  of  the  amount  of  the  claim  made  in  respect  of  the 
annuity. 

[*616]        *The  plaintiff  appealed  against  that  decree.     The 
petition  of  appeal  was  originally  argued  before  Loid 
Eldon ;  but  his  Lordship  having  resigned  the  Great  Seal  before 
disposing  of  the  case,  it  now  came  on  to  be  reheard. 
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Sir  E.  Sugden  and  Mr.  R.  P.  JRoupdl,  for  the  plaintiff. 

Mr.  TresJove  and  Mr.  J^uart,  for  the  defendant 

The  argmneiat  consisted  entirely  of  a  ccMnmentaiy  npon  the 
&cts  of  the  caae,  and  npon  the  language  of  the  correspondence 
which  passed  between  Mr.  Tuite  and  Mrs.  Delattre  (a  sister  of  his 
deceased  wife)  and  their  respective  solicitors.  The  peculiar  cir- 
cumstances of  the  case,  and  the  effect  of  the  letters,  so  &r  as  they 
are  material  to  the  point  with  reference  to  which  the  case  is  here 
reported,  are  stated  in  the  Lord  Chancellor's  judgment. 


May  9th. — Ths  Lord  Chakcellor: — ^This  was  a  oaseof  tson- 
fiiderable  difficxdty,  long  pending  in  this  court,  and  much  oonoud- 
ered  by  Lord  Eldon,  who  went  out  of  office  before  he  finally 
decided  it  on  the  appeal.  The  observations  and  notes  of  that 
learned  judge  upon  the  case,  with  which  notes  I  have  been  fur- 
nished, show  the  great  attention  he  gave  to  it,  and  the  difficulty 
under  which  he  labored  with  xespect  to  the  &cta ;  and  in  conse- 
quence of  those  difficulties,  it  has  received  the  greatest  attention 
£rom  me,  and  I  have  delayed  prcmouncing  an  opinion  until  I 
could  look  fully  into  the  matter. 

The  case  was  this :  A  person  of  the  name  of  Tuite  contracted 
a  marriage  in  this  country  with  an  Englishwoman; 
*the  marriage  being  solemnized  in  England,  but  he  [*617] 
being  himself  a  Dane  by  birth,  fortune  and  domicile. 
He  afterwards  removed  his  wife  from  this  country,  the  loctis  con- 
tractus (with  which  he  appears  to  have  had  no  further  connec- 
tion), to  the  dominions  of  the  King  of  Denmark,  where  his  sub- 
sequent domicile  continued  to  be;  and  in  that  kingdom  the 
marrii^  was  dissolved  by  a  valid  Danish  divorce,  as  &r  as  such 
a  divorce  could  dissolve  it;  but  which,  I  may  observe  in  passing, 
by  the  law  of  this  land  could  have  no  operation,  as  was  fully 
established  by  the  opinion  of  the  twelve  judges,  who  solemnly 
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decided,  after  argument,  that  no  proceedings  in  a  foreign  court 
conld  operate  to  dissolve  or  affect  a  marriage  celebrated  in 
England. 

During  the  lifetime  of  Mrs.  Tuite,  and  subsequently  to  the 
divorce,  certain  arrears  ol  an  annuity  which  she  enjoyed  und^ 
the  marriage  settlement,  accrued,  or  were  said  to  have  accrued, 
amounting  at  her  death  to  the  sum  of  7,000^  Prior1x>  that  event, 
a  litigation  in  this  court  had  been  commenced,  to  which  the  claim 
to  these  arreats  was  incident  After  the  decease  of  both  husband 
and  wife,  the  result  of  the  suit  was^  to  put  the  party  representing 
her  in  possession  of  those  arrears,  and  two  sums  were  actually 
recovered  and  paid  to  them,  amounting  in  the  whole  to  8,6812. ; 
and  the  whole  of  the  question  in  this  cause  arises  with  respect 
to  those  sums,  it  being  a  conflict  between  the  respective  personal 
tepresentatives  of  Mr.  and  Mrs.  Tuite,  upon  the  effect  of  a  cor- 
te^ndence  between  Mr.  Tuite  and  Mrs.  Delattre,  the  sister  of 
MiB.  Tuite,  and  her  legal  adviser  Mr.  Pinegar. 

Upon  that  oorredpondence  the  whole  question  In  dispute  ap- 
peiars  to  turn.  On  the  death  of  Mrs.  Tuite,  letters  are 
[*618]  written  by  Mrs.  Delattt'e  representing  her  to  *liavc 
died  in  vety  poor  circumstances ;  so  mucli  so  that  her 
debts  were  said  to  amount  to  more  than  all  the  little  property 
she  left  could  satisfy,  even  including  her  wearing  apparel.  Mr. 
*rmte,  in  reply,  writes  two  letters  to  Mrs.  Delattre,  and  in  answer 
to  her  application  to  that  effect,  he  at  first  refuses  to  execute  a 
power  of  attorney  to  receive  any  fonds  that  may  become  due, 
denying  his  right,  because  he  insists  it  was  a  good  divorce  (nor 
indeed  had  it  been  decided  till  LoUey^a  Case  in  1812-18,  that  a 
foreign  divorce  was  of  no  effect  as  regards  an  English  marriage) ; 
-and  he  afkerwards  says,  "  If  such  a  power  is  required,  I  would 
not  hare  anything ;  her  family  is  most  heaitily  welccMne ;"  and 
his  language  in  anoUier  letter  is — ^''  I  claim  nothing,  I  woiQd  aic- 
e^  of  nothing ;  nevertheless,  in  case  it  may  by  the  form  <^  yomr 
la^9r  be  requisite,  I  give  Messrs.  S.  and  L.  a  power  to  act  for  me.^ 
Sow  oitirely  lie  tdied  upon  tiie  mamnge  as  being  in  other 
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ieq)eots  at  an  end,  is  xnamfest  from  the  fact,  that  beaidea  giving 
v^  the  claim  to  the  property  of  the  deceased  lady,  he  caUa  he? 
by  the  naioe  pf  Mia  Trefuais,  which  was  the  name  she  bore  be^* 
fore  she  became  his  wife. 

It  mnst^  therefore,  at  least  be  admitted,  that  in  giving'  this, 
which  is  called  his  renunciation,  the  husband  labored  under  two 
capital  errors,  one  of  law,  the  other  of  &ct ;  the  one  not  superin- 
duced by  any  suppression  of  circumstances  on  the  part  of  Mrs. 
Delattre  and  her  agent ;  whereas  the  other  may  be  said  to  have 
arisen  from  iheix  not  disclosing  fiicts,  which  there  is  every  reason 
to  believe  they  must  have  known ;  the  latter  an  error  which  if 
they  did  not  creatCi  they  had  at  least,  to  a  certain  degree,  a  share 

in  wisLiTit.ft.ining. 

When  I  state  that  the  firstof  these  was  a  great  error  in 
point  of  law,  it  is  of  tho  highest  moment  that  no  *doabt  [*6193 
should  exist  on  a  matter  of  such  paramount  importance. 
I  find  from  the  note  of  what  fell  from  Lord  Eldon  on  the  present 
aiqpeal,  that  his  Lordship  labored  under  considerable  misappre- 
hension as  to  the  &ct8  in  Lolley's  Case  ;  he  is  represented  as  say- 
ing he  will  not  admit  that  it  is  the  settled  law,  and  that  therefore 
he  will  not  decide,  whether  the  marriage  was  or  not  prematurely 
determined  by  the  Danish  divorce.  His  words  are,  '^  I  will  not 
without  other  asaistanoe  take  upon  myself  to  do  so." 

Now,  if  it  has  not  validly  and  by  the  highest  authoritiea  in 
Westminster  Hall  been  holden,  that  a  foreign  divorce  cannot 
dissolve  an  EngUth  marriage,  then  nothing  whatever  has  been 
established.  For  what  was  Lolletfs  Oase  f{a)  It  was  a  case  the 
strongest  possible  in  fhvor  of  the  doctrine  contended  for.  It  was 
not  a  question  of  civil  right,  but  of  felony.  LoUey  had  bona  Jid^ 
and  in  a  confident  belief,  founded  on  ^e  authority  of  the  &oiek 
lawyers,  Aat  the  Scotch  divorce  had  effectually  dissolved  his 
prioor  JBnfHsh  marriage,  intermarried  in  Engkmd^  living  his  first 

(a)  8qp  iKiifli^  4  Sir»  a  a  237,  Mda  a  a  sin.  oai,  i^ 
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wife.  He  was  tried  at  Lancaster  for  bigamy,  and  foimd  guilty ; 
but  the  point  was  reserved,  and  was  afterwards  argued  before  all 
the  most  learned  judges  of  the  day,  who  after  hearing  the  case 
fully  and  thoroughly  discussed,  first  at  Westminster  Hall  and 
then  at  Sergeant's  Inn,  gave  a  clear  and  unanimous  opinion,  that 
no  divorce  or  proceeding  in  the  nature  of  divorce  in  any  foreign 
country,  Scoiltind  included,  could  dissolve  a  marriage  contracted 
in  England  ;  and  they  sentenced  LoUey  to  seven  years'  transpor- 
tation.    And  he  was  accordingly  sent  to  the  hulks  for  one  or  two 

years ;  though  in  mercy,  the  residue  of  his  sentence  was 
[*^620]    ultimately  remitted.    I  take  leave  to  *say,  he  ought  not 

to  have  gone  to  the  hulks  at  all,  because  he  had  acted 
bona  fide,  though  this  did  not  prevent  his  conviction  from  being 
legal.  But  he  was  sent  notwithstanding,  as  if  to  show  clearly 
that  the  judges  were  confidient  of  the  law  they  had  laid  down ; 
so  that,  never  was  there  a  greater  mistake  than  to  suppose  that 
the  remission  argued  the  least  doubt  on  the  part  of  the  judges. 
Even  if  the  punishment  had  been  entirely  remitted,  the  remis 
sion  would  have  been  on  the  ground  that  there  had  been  no 
criminal  intent,  though  that  had  been  done  which  the  law  de- 
clares to  be  felony. 

I  hold  it  to  be  perfectly  clear,  therefore,  that  ZoUey's  Oaae 
stands  as  the  settled  law  at  Westminster  Hall  at  this  day.  It  has 
been  uniformly  recognized  since ;  and  in  particular  it  was  re- 
peatedly made  the  subject  of  discussion,  before  Lord  Eldon  him- 
self, in  the  two  appeals  of  Tovey  y.  Lind8ay{a)  in  the  House  of 
Lords,  when  I  ftimished  his  Lordship  with  a  note  of  LoUey^s  Oaee, 
which  he  followed  in  disposing  of  both  those  appeals,  so  &r  as  it 
affected  them.  That  case  then  settled  two  points :  first,  that  no 
foreign  proceeding  in  the  nature  of  a  divorce  in  an  ecclesiastical 
court  could  effectually  dissolve  an  EngUeh  marriage :  and  secondly, 
diat  a  Scotch  divorce  is  not  such  a  proceeding  in  an  ecclesiastical 
court,  as  to  bring  the  case  within  the  exception  in  the  Bigamy 
Act)(i)  for  which  nothing  less  than  the  sentence  of  an  Englisk 
ecclesiastical  court  is  sufiicient 

(a)  1  Dow.  lit,  131.  (9)  1  Jac.  1,  a  11,  B.  2. 
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This  then  ifi  a  very  important  error  which  may  have  influ- 
enced Mr.  Tuite  in  making  this  renunciation.  And  can  I  hold 
a  party  to  be  bound  by  an  act  or  declaration  made  in 
ignorance  of  so  material  a  fiict  ?  Was  it  not  a  *mo8t  [*621] 
material  ingredient  in  forming  his  judgment  and  influ- 
encing his  inclination  ?  He  might  very  well  say,  "  I  am  no 
longer  her  husband ;  I  give  up  all  claim  to  her  property,"  when 
he  supposed  the  connection  of  husband  no  longer  to  subsist 
And  yet  if  he  had  been  told  that  he  was  still  her  husband ;  that 
no  power  could  dissolve  the  marriage ;  that  he  was  liable,  in  his 
person  and  property,  for  her  debts ;  that  the  tribunals  of  his  own 
country  would  acknowledge  this  to  be  the  law ;  that  as  he  under- 
took the  relation  cum  onere^  so  also  he  was  beneficially  en- 
titled to  whatever  was  the  property  of  his  wife,  be  it  small  or 
great ;  it  is  impossible  to  say  that  this  knowledge  might  not  have 
altered  his  intention ;  for  if  a  man  does  an  act  under  ignorance, 
Ae  removal  of  which  might  have  made  him  come  to  a  different 
determination,  there  is  an  end  of  the  matter.  What  he  has  done 
was  done  in  ignorance  of  law,  possibly  of  &ct ;  but  in  a  case  of 
this  kind  that  would  be  one  and  the  same  thing. 

These  considerations  do  not  appear  to  have  been  sufficiently 
adverted  to  in  the  court  below.  I  cannot  help  thinking,  besides, 
that  taking  the  case  at  the  lowest,  Mr.  Tuite  and  Mrs.  Delattre 
were,  at  the  time  of  the  supposed  renunciation,  in  a  state  of  igno- 
rance as  to  some  other  most  material  facts ;  and  it  is  impossible 
to  say,  that  a  person  shall  be  held  to  what  he  has  done  under 
circumstances  which  have  been  so  erroneously  represented  to 
him,  however  innocenfly  the  representation  may  have  been 
made.  Who  can  venture  to  predict  what  might  have  been  Mr. 
Tuite's  course  had  he  known  how  the  facts  really  stood?  K  a 
man,  separated  and  living  at  a  distance  from  his  wife,  receives  a 
letter  telling  him  that  she  is  on  her  death-bed,  and  that  she 
leaves  no  assets — ^not  enough  to  pay  the  costs  of  her  funeral ; 
and  he  writes  in  reply,  "  I  shall  not  interfere :  she  is  no 
*wife  of  mine :"  it  is  impossible  to  say  that  he  shall  be    [*622] 
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bound  by  that  disolaimer^  made  under  the  influeiice  of  a  eonimoii 

€KtOt. 

Doubtless^  if  with  a  fiill  knowledge  that  the  wife's  property 
might  be  large  or  might  be  small,  he  distinctly  gave  up  all  title 
to  it^  whatever  might  tuxn  out  to  be  its  value^  his  disclaimer 
would  be  good.  But  if  he  entertained  a  banafde  belief  that  she 
died  insolvent,  it  would  be  going  &r  to  say  that  his  renunciation 
should  bind  him,  or  that  the  other  party  should  have  a  right  to 
hold  him  to  it  In  docking  v.  PfoU^ia)  where  Sir  John  Strang^ 
had  to  deal  with  the  case  of  a  mother  contracting  with  her 
daughter  as  to  her  share  of  the  &ther's  personal  estate,  he  held 
the  transaction  to  be  void,  on  the  ground  that  the  mother  plainly 
had  better  information  than  the  daughter.  But  even  if  it  be  aih 
sumed  that  Mrs.  Delattre  knew  ik>  more  of  the  real  &cts  than 
Mr.  Tuite,  W\Ua,n  v.  WiUan^iJ})  is  an  authority  to  show  that 
where  both  parties  were  in  a  state  of  equal  ignorance  as  to  tha 
fitcts  respecting  which  they  were  dealing,  the  transaction  will  not 
be  supported. 

It  is  unnecessary  for  me,  however,  to  decide  as  to  the  law  on 
this  point,  because  when  the  evidence  is  narrowly  scrutinized, 
the  circumstances  of  the  transaction  relieve  the  case  from  all  dif- 
ficulty, showing  that  th^re  is  every  reason  to  believe  that  the 
wife's  relations,  living  in  England,  must  have  known,  and  did, 
in  point  of  fieict,  know  a  great  deal  more  than  Mr.  Tuite,  the  for- 
eigner, living  in  Santa  Cruz ;  and  bringing  the  case,  therefore, 
directly  within  the  principle  laid  down  by  Sir  John  Strange  in 
Cocking  v.  PraU, 

[*623]  [*The  Lord  Chancellor  then  entered  into  a  de- 
tailed examination  of  the  language  and  effect  of  the  cor- 
respondence between  the  parties,  and  expressed  his  opinion  that 
the  conduct  and  letters  of  Mrs.  Delattre  and  her  agent  clearly 
indicated  that  they  were  better  informed  as  to  the  state  of  Mrs. 
Tuite's  property  than  her  husband,  and  were  well  aware  it  was 

(a)  lVeflL8en.400.  (6)  16  Tml  "Ta. 
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BOl  of  that  insolyent  deacription  wliieb  liad  been  rapnsented 
Hk  Ijorddup  then  eontmoad :] 

On  tlie  whole  it  is  sufficieatly  established  that  when  Mr.  Tuite 
agreed  to  give  up  any  claim  to  his  wife's  fortune,  he  was  acting 
under  a  misapprehension  in  two  most  material  particulars:  in 
the  first  place,  he  believed  that  Mrs.  Tuite^  at  the  time  of  her 
death,  had  bj  law  ceased  to  be  his  wife,  an  impression  which 
seems  to  have  been  the  mainspring  of  his  liberality ;  and,  se- 
condly, he  was  wholly  ignorant,  or  rather  he  was  positively  mis- 
informed, with  respect  to  the  amount  and  value  of  her  property, 
and  his  ignorance  certainly  was  not  shared,  at  least  in  an  equal 
degree,  by  the  parties  with  whom  he  was  dealing. 

Upon  these  two  grounds  I  am  clearly  of  opinion  that  the 
agreement  cannot  be  supported  as  a  valid  renunciation  by  Mr. 
Tuite,  and  that  the  judgment  of  the  court  below  must  be  re- 
versed.(a) 


*Q0BLET  17.  BSXGBKT.  F^^HMQ 

1891:  <rth  ud  9th  11^. 

▲  testetor  bj  lua  w91  gBT0  a  apocifto  cbaUel  to  A.  AAerwwrdabf  »  codicil,  be  g«F» 
a  niimber  of  articles  of  a  difTereiit  kind,  and  of  mqch  leaf  valuei  to  Bl,  and  in  enVi* 
merating  those  articles,  introduced  an  impeifectlj  written  word  which  mi^t  be 
supposed  to  demgnate  the  chattel  preTiotisly  given  to  A :  Held,  that  the  bequest 
to  A.  was  not  thereby  revoked. 

If  yiopeaty  described  in  distinct  and  u&ainbigiioiia  tonne  is  bequeathed  to  a  psKlle»> 
lar  person,  a  subsequent  bequest  of  the  same  property  to  another  must,  in  eidsK 
to  be  eflBdctual,  designate  the  subject  matter  of  the  gift  in  words  so  legiblj  written 
Chat  no  reasonable  doubt  can  be  entertained  with  respect  to  them. 

The  will  and  codicil  upon  which  the  question  arose  are  stated 
by  Mr.  Simons,(ft)  in  his  report  of  the  case  before  the  Vice-Chan- 
oelto. 

(a)  The  judgment  of  the  Lord  Chancellor  in  JfCfarOiy  y.  Decaix  was  dted  and 
tndb.  relied  upon  in  Qke  reoent  case  of  Wairrendsr  r.  WirraaAr,  In  the  Hoose  e# 
I<orda,9Bligfa,N.&89;  2a&Fin.488;  2  Shaw  ft  Madean,  164. 

(b)  3Sfan.24. 
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His  Honor  lumng  overruled  the  exception,  and  declared  tliai 
the  plaintiff  was  entitled  to  the  models  which  the  testator  po0> 
sessed  at  his  death,  or  to  the  money  which  the  sale  of  them  had 
produced,  amounting  to  the  sum  of  738Z.  ISs.,  the  exception  was 
now  reheard. 

Sir  JE.  Sugden  and  Mr.  Jacobs  for  the  exception. 

The  Soliciior-Oeneral  and  Mr.  Stdehottom,  contra. 

In  the  course  of  the  argument  the  Lord  Chancellor  expressed 
a  clear  opinion  that  the  evidence  of  the  female  servant  who  at- 
tested the  will,  with  respect  to  the  meaning  of  the  word  "mod," 
as  stated  to  her  by  the  testator  at  the  time  of  attestation,  was 
properly  rejected  in  the  court  below.(a) 


The  Lord  Chancellor: — ^This  testator,  who  had  previously 
by  his  will,  and  in  express  terms,  disposed  of  his  models  at  the 

time  when  he  was  disposing  of  all  the  rest  of  his  collec- 
[*626]    tion,  by  a  ^subsequent  codicil,  being  the  11th  to  that 

will,  in  a  very  unintelligible  enumeration  of  articles, 
coupling  them  with  tools,  bankers,  and  marble  in  the  yard,  in- 
troduces the  word  "  mod,"  with  what  seems,  and  may  be  sup- 
posed to  be,  a  hyphen,  a  point,  a  blot,  or  a  small  s  affixed,  and 
the  present  question  is  as  to  the  meaning  of  that  word.  The 
Master  called  to  his  assisfcance  Mr.  Caley,  a  gentleman  skilled  in 
writing,  and  also  Mr.  Garrard,  who  is  said  to  be  an  eminent  stat- 
uary, and  he  has  adopted  the  opinion  of  Mr.  Garrard  as  to  the 
writing,  instead  of  that  of  Mr.  Caley,  and  found  that  the  word 
"mod"  was  a  contraction  for  "  models." 

Now,  if  I  am  to  be  bound  by  the  evidence,  the  opinion  of  Mr. 
Caley,  is  at  least  as  good  as  that  of  Mr.  Garrard.  Although  the 
&rmer  professed  himself  unable  to  form  any  opinion  as  to  what 

(a)  See88im.26. 
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word  was  meant  to  be  expressed  by  the  characters  in  question, 
he  thought  there  waa  no  s  aflixed.  But  in  what  company  is  the 
word  "  mod"  found  to  occur  ?  It  is  found,  not  among  articles  of 
value,  but  thrown  in  among  the  tools  in  the  shop,  bankers 
(which  are  great  benches),  the  rasp,  and  something  which  is  sup- 
posed to  mean  the  testator's  apron.  It  is,  to  say  the  least  of  it, 
singular  that  the  testator  should  have  introduced  his  models, 
which  were  of  very  considerable  value,  and  were  the  very  apple 
of  his  eye,  among  such  an  assortment.  That  is  one  reason. 
Another  is  that  the  word  "  models"  which  occurs  at  full  length 
in  the  will,  would,  upon  this  construction,  be  done  away  with, 
and  that  without  any  direct  words  of  revocation,  such  as  are 
found  in  the  other  codicils,  where  revocation  was  plainly  the 
testator's  object,  and  without  any  certainty  as  to  what  he  really 
intended.  He  would  thus  by  a  doubtful,  or  rather  by  a  half 
word,  revoke  that  which  he  had  previously  disposed  of  in  formal 
terms. 

*I  have  great  doubts  whether  if  this  were  the  case  of  [*626] 
a  will  of  real  property,  in  which  the  testator  had  made 
a  formal  devise  of  all  his  estates,  and  afterwards  in  a  codicil  had 
introduced  the  letters  "  est"  in  the  middle  of  a  gift  of  his  pictures, 
books,  cash  at  his  banker's,  furniture,  &c.,  the  codicil  would  be 
effectual  to  carry  the  estates  previously  given.  It  would  be  most 
dangerous  to  allow  it  to  operate  as  a  revocation  of  a  previous  de- 
vise which  had  been  solemnly  made. 

Upon  these  grounds  I  am  of  opinion  that  the  exception  must 
be  allowed. 


«aS  CASES  IN  CHANCERY. 


Miles  ▼.  Iianglej. 


MiLips  V.  Langlex 

1831:  nth  and  27th  May. 

tlbderan  agreement  of  exchange  between  A^  who  held  lands  under  a  college  leasee 
and  B.,  the  owner  of  an  a^joming  estate)  B.  occapied  part  of  the  college  landi^  and 
A.  had  oooopied,  along  with  the  residue  of  the  leasehold  part  of  B.'s  estate.  lu 
hdving  become  bankrupt,  the  college  leasehold  was  sold,  and  was  described  in  the 
particulars  of  sale  as  "  late  the  residence  of  A. :"  Held,  that  the  purchaser  was  not 
to  be  considered  as  having  implied  notice  of  the  agreement  of  exchange,  and  that 
he  had  a  right  to  recorer  by  ejectment  that  portion  of  the  leasehold  which  was  ia 
Bb's  oocnpeitiaD* 

This  cause,  reported  on  the  original  hearing  at  the  Rolla  in 
vol.  i,  p,  39,  suprcLy  now  came  on  to  be  reheard  before  the  Lord 
Chancellor, 

The  Solicitor- Oeneraly  Sir  Charles  WethereUy  and  Mr.  WiBnuham^ 
for  the  plaintiff,  who  appealed,  relied  strongly  upon  Daniels  v, 
Davis<m{a)  and  Taylor  v.  Stibbertj{b)  cases  which,  they  submitted, 
were  not  distinguishable  in  principle  from  the  case  before  the 
court 

Sir  Edward  SugdeUj  Mr.  TCniiey,  and  Mr.  Benson^  contra, 

[*627]  ♦The  Lord  Chancklwr  :— This  is  an  appeal  fixjoi 
his  Honor,  the  present  Master  of  the  Bolls;  and  the 
cane  below  depended  entirely  upon  the  question,  whether  Lang- 
ley,  who  purchased  under  a  bankruptcy  from  the  assignees  oC 
Hellicar,  had  at  the  time  of  his  purchase  actual  or  constructive 
aotice  of  the  agreement  between  Hellicar  and  the  party  under 
whom  the  plaintiff  claimed.  Some  evidence  was  adduced  with 
the  intention  of  showing  that  he  had  actual  notice :  this,  how- 
ever, failed  entirely;  and  the  only  remaining  question  was, 
whether  he  had  constructive  notice,  or  what  in  this  court  would 
amount  to  notice  of  the  agreement. 

An  ejectment  had  been  brought  by  the  defendants,  and  the 
bill  was  filed  for  an  injunction  and  for  the  specific  performance 

(fl)  16  VesL  349.  (5)  2  Teajun.  43t. 
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of  the  agreementi  which  was  for  an  exchange  of  a  small  paroel 
of  land,  and  had  been  entered  into  so  long  ago  as  the  year  1708. 

It  was  contended  on  the  part  of  those  who  resisted  the  injunc- 
tion and  the  specific  performance,  and  who  denied  notice  to 
Langlej,  that  there  was  no  allegation  of  notice  in  the  bill.  On 
looking  into  the  pleadings,  however,  it  appeared  that  there  was 
a  specific  charge  of  notice  in  the  bill,  and  a  denial  of  that  alle- 
gation in  the  answer.  Still  the  question  remained,  whether 
there  was  constructive  notice  of  the  agreement. 

The  case  is  one  of  considerable  hardship  whichever  way  it  is 
determined,  and  it  might  possibly  have  been  a  case  of  less  hard- 
ship if  his  Honor  had  decided  it  the  other  way,  and  admitted 
that  there  was  enough  in  the  circumstances  of  the  case  to  amount 
to  implied  notice.  It  is  a  case  in  which  one  of  two  persons  must 
sustain  some  degree  of  injury ;  but  the  decision  cannot 
be  *governed  by  the  consideration  which  of  the  two  [*628] 
shall  receive  the  least  injury,  though  undoubtedly  the 
hardship  to  one  may  be  greater  than  that  which  &lls  Upon 
the  other. 

His  Honor  was  of  opinion,  that  the  case  of  Daniels  v.  Dav- 
is(m^{a)  on  which  much  reliance  was  placed  by  those  who  argued 
that  Langley  had  notice,  did  not  go  so  far,  and  that  to  decide  in 
favor  of  notice  in  this  case,  would  be  carrjdng  a  step  fitrther  the 
principle  adopted  in  Daniels  v.  Damson;  inasmuch  as  Lord 
Eldon  there  "held  that  a  party  was  bound  to  inquire  of  the  oc- 
cupier of  the  land  which  he  was  about  to  purchase,  what  was 
the  title  under  which  he  occupied ;  and  was,  therefore,  to  be 
considered  as  having  implied  notice  of  the  nature  of  that  title." 
The  nile  in  Daniels  v.  Davison  goes,  no  doubt,  a  good  deal 
fiirther  than  his  Honor  states :  because  if  a  person  with  whom  I 
contract  to  purchase  is  not  himself  in  the  occupation  of  the  land, 
but  possesses  it  by  a  tenant,  that  is  undoubtedly  a  circumstance 

(a)  16  Yes.  249. 
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sufficieiit  to  fix  me  with  notice  that  there  is  a  tenant  on  the  lan^ ; 
and,  according  to  Daniels  y.  Davison,  I  am  called  upon  to  make 
inquiry  of  that  tenant,  and  to  look  to  the  title  under  which  he 
possesses.  For  possession  ]a  prima  facie  evidence  of  the  owner- 
ship of  the  fee ;  and  if  I  am  buying  the  fee  from  one  who  is  not 
in  possession,  and  a  tenant  hold  under  a  lease,  that  is  notice  to 
me  that  he  is  a  tenant,  and  I  am  bound  to  look  to  the  nature  of 
the  title  as  between  him  and  his  lessor.  The  case  of  Daniels  y. 
Davison  was  certainly  understood  on  the  other  side  of  the  hall  to 
carry  the  principle  much  farther ;  for  if  I  rightly  recollect,  it 
was  there  held  that  a  purchaser  was  fixed  with  notice  of  a 

collateral  agreement,  between  the  lessor  and  the  lessee, 
[*629]    *for  the  purchase  of  the  premises  demised.    This  was 

carrying  the  principle  a  great  deal  &rther,  because  the 
existence  of  such  an  agreement  was  by  no  means  a  presumption 
axising  prima  facie  from  the  fact  of  possession.  Accordingly  it 
has  always  been  considered  that  Daniels  v.  Davison  went  a  great 
way.  "Am  I,  then,"  says  his  Honor,  "in  the  present  case,  to 
carry  the  principle  a  step  furthei*  ?"  That  question  he  answers 
in  the  negative ;  and  I  fully  agree  with  his  Honor. 

After  the  best  attention  which  I  have  been  able  to  give  to  this 
case — ^though  it  is  certainly  difficult  to  decide  it  satisfactorily 
either  way,  and  hardship  must  necessarily  be  infiicted  on  one  of 
the  parties ;  but  having  looked  into  all  the  facts  and  the  evidence 
in  the  cause,  not  excepting  the  attempt  which  was  made  to  dis- 
pute altogether  the  title  of  the  plaintiff,  independently  of  the 
question  of  notice,  and  having  compared  the  circumstances  here 
with  those  in  Daniels  v.  Davison,  I  have  upon  the  whole,  come 
to  the  conclusion  that  in  the  present  case  it  would  be  carrying 
Daniels  v.  Davison  a  material  step  further,  if  Langley  were  to  be 
held  fixed  with  notice.  I  shall  not,  therefore,  disturb  the  deci- 
sion of  the  Master  of  the  Bolls. 
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Godfrey  T.IitteL 


♦Godfrey  v.  Littkl. 


[*630] 


1831 :  l&th  Jtme. 

In  order  to  sustain  a  bill  for  a  oommission  to  ascertain  bonndariea,  the  plaintiff  must 
ertabliah,  by  the  admission  of  the  defendant  or  by  evidenoe,  a  clear  legal  title  to 
some  land  in  the  possession  of  the  defendant,  and  also  a  ground  for  equitable  re* 
lief;  and  where  the  quantity  of  the  land  of  the  plaintifi^  in  the  possession  of  the 
defendant,  is  doubtftd  upon  the  evidence,  the  court  will  direct  a  commission  or  an 
issue,  as  will  best  answer  the  justice  of  the  case. 


The  defencknt  appealed  jfrom  the  decree  of  the  Master  of  the 
Rolls,  in  this  cause.  The  judgment  of  his  Honor  upon  the  hear- 
ing in  the  court  below  is  reported  in  1  Russell  &  Mylne,  59. 

The  SoUciior-Oeneral,  Mr.  Skirrow  and  Mr.  Wigrarrtj  in  sup- 
port of  the  appeal,  insisted  that  according  both  to  principle  and 
practice,  two  things  were  necessary  to  be  established  by  a  plain- 
tiff before  he  could  call  upon  the  court  to  issue  a  commission  to 
ascertain  boundaries ;  first,  he  must  satisfy  the  court  that  he  had 
a  title  to  some  portion  of  the  land  with  respect  to  which  the 
relief  was  prayed ;  and  next  he  must  show  the  quantity  of  land 
in  acres,  or  in  some  other  measurement,  to  which  he  was  entitled. 
If  he  foiled  in  the  first  point,  no  decree  whatever  could  be  made, 
and  his  bill  must  be  dismissed.  K  he  foiled  in  the  second,  the 
court  might  either  undertake  to  investigate  and  decide  the  ques- 
tion for  itself,  upon  the  evidence  brought  before  it  or  under  a 
reference  to  the  Master;  or  else,  if  that  course  were  found  more 
convenient,  it  might  send  the  matter  to  be  tried  by  a  jury  upon 
an  issue.  But  it  was  not  the  province  of  a  secret  and  irresponsi- 
ble body  like  commissioners  of  partition  to  investigate  and  de- 
termine a  question  of  title.  The  Master  of  the  Rolls  considered 
it  discretionary  either  to  grant  an  issue  or  a  commission.  But 
this  court  had  no  right  to  delegate  to  the  decision  of  commis- 
sioners what  was  in  feet  matter  of  law.  The  court  might  and 
often  had  directed  an  issue  in  such  cases ;  and,  assuming  (what 
was  by  no  means  admitted)  that  the  plaintiff  in  this  case 
had  made  out  the  first  *point,  namely,  his  right  to  some    [^631] 
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portion  of  the  intermixed  lands,  the  defendant  woxdd  not 
have  complained  if  that  course  had  been  adopted  here.  But 
he  protested — and  in  tiiat  protest  he  was  borne  out  by  all  the 
authorities  in  which  the  point  had  been  taken,  and  especially  by 
the  language  of  the  decree  in  The  Duke  of  Leeds  y.  The  Earl  ^ 
Straffordj{a)  as  it  appeared  in  the  Begistrar's  book — against 
being  compelled  to  submit  to  the  judgment  of  conmiissioners  of 
partition  a  grave  and  complicated  question  of  fact  and  law,  a 
question  which  they  were  wholly  inoompet^it  to  detonmne. 

In  addition  to  the  authorities  cited  in  the  finmer  argument,  the 
following  cases  were  referred  to;  Webb  v.  Bank8,{b)  WinUmr. 
Newlandj(c)  The  Bishop  o/Durfiam^s  Chwc,(d)  Norm  v.  Le  Neve^ify 
Attorney' Oenercd  v.  FuUerUm.{g) 

Sir  JBdwdrd  Sztgden^  Mr..  Hose  and  Mr.  Loumdes^  ^on^m. 

The  Lord  Chancellor  : — ^This  branch  of  the  jurisdictioa  of 
the  court  appears  to  have  drawn  from  many  learned  judges,  and 
particularly  from  Lord  Northington,  who  presided  for  some  yeare 
in  this  court,  expressions  of  considerable — ^I  will  not  say  disap- 
probation, but  doubt.  Lord  Thurlow  concurred  with  Lord  Nor- 
thington  in  manifesting  an  inclination  valJier  to  narrow  than  to 
extend  the  jurisdiction  of  the  court  in  this  respect; 
[*682]  nevertheless  it  is  certain  *that  there  is,  in  ihis  court,  a 
jurisdiction  appKcable  to  cases  where  there  arise  an  un- 
certainty fmd  confusion  of  boundaries,  by  means  of  which  juris- 
diction such  uncertainty  and  confusion  are  removed  and  cleared 
up,  and  the  rights  of  the  parties  interested  ascertained.  In  such 
a  case  as  the  present,  where  we  find  a  tenant  giving  up  a  lease 
and  retaining  a  part  of  the  land  demised,  it  being  uncertain  how 

<!•)  4  Tea  180. 

(()  2  Eq.  Ca.  Ab.  164. 

(b)  Seton  oa  DecreeB,  200. 

(d)  12  Vin.  Ab.  267. 

{e)  3  Atk.  82. 

1^)  2  Ves.  A  B.  263;  iee  also  AUomeft'OenemlY.  Bwoyer^  5  Yea  800« 
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much  the  tenant  ought  to  have  given  up,  but  clear  to  the  court 
that  some  part  was  retained — ^for  it  is  this  which  constitutes  the 
groimd  of  the  jurisdiction — ^in  such  a  case  it  is  certain  that  this 
court  has  the  power  to  remedy  the  mischief,  by  granting  either 
a  commission  or  an  issue,  as  either  of  these  may  best  meet  the 
justice  of  the  case,  or  be  most  expedient,  with  a  view  to  ascer- 
taining  the  rights  of  the  parties. 

The  first  question  is  that  upon  which  Ihe  whole  jurisdiction  of 
the  court,  and,  consequently,  the  decree  of  his  Honor  the  Master 
of  the  Rolls  is  founded ;  namely,  whether  some  portion  of  the 
demised  land  was  retained  by  the  tenant;  though  if  any  were 
retained,  rum  constat  how  much,  and  possibly  non  constat  where 
the  land  so  retained  was  situated. 

Before  making  any  observation  on  the  fiswjts  upon  which  my 
opinion  is  formed,  in  consonance  with  that  of  the  Master  of  the 
•  RoUs,  it  is  necessary  that  I  should  advert  to  a  pretence  set  up, 
according  to  the  case  in  Bunbury,(a)  that  satis&ction  in  this 
court  can  be  obtained  by  the  party  seeking  a  commission  in  one 
case  only,  namely,  on  the  admission  of  his  title  by  the  party 
against  whom  the  relief  is  sought ;  and,  by  admission,  I  take  to 
be  meant  admission  on  the  pleadings.  Now,  I  entirely 
agree  with  his  Honor  that  if  this  were  ao,  there  *could  [*683] 
be  no  such  remedy  as  a  commission  to  ascertain  boun- 
daries; for  the  defendant  would,  in  every  case,  take  especial 
care  to  deny  the  plaintiff's  title,  and  so  deprive  him  of  his  remedy, 
"  If  the  defendant  (it  is  said)  doth  not  admit  the  plaintiff's  title, 
but  denies  that  he  has  any  lands  in  his  possession  belonging 
to  the  plaintifl^  in  such  case  a  court  of  equity  will  not  grant 
a  commission,  because  that  would  be  admitting  the  plaintiff's 
title  in  general,  though  the  particular  lands  were  not  known.** 

I  take  the  meaning  of  this  to  be,  that  if  an  admission  be  made 
by  the  defendant  that  he  has  in  his  possession  some  lands  belongs 

(a)  Biihtp  ofE^i  r.  KmnA,  Bmb.  832. 
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ing  to  libe  plamtiff,  tbough  it  does  not  appear  wlt^re  or  what| 
that  is  a  case  for  a  oommission ;  and  the  contrary ,  if  no  such  ad- 
mission be  made^-a  conclusion  oontiar j  to  all  principle,  and 
which  seems  justly  to  have  met  with  the  disapprobation  of  Chiflf 
Baron  Comyns^  who  was  tor  directing  an  issuer 

The  position  laid  down  in  Bunbury  is  indeed  contradicted  l^ 
the  other  cases;  and  in  Wake  v.  Chnyer8^{a)  Lord  Northington, 
tb  w^h  strongly  diq)O08d  to  dismiss  the  bill,  and  though  he  talks 
«f  the  firightful  consequences  arising  from  such  commissions^ 
pareferred  accomplishing  his  object  by  taking  another  ground  fer 
the  dismissal  of  the  bill,  namely,  that  the  manorial  rights 
daimed  by  the  plaintiffs  were  incorporeal  hereditaments,  an4 
that  the  defendants  were  entitled  to  the  soil  and  freehold  in  tho 
estates  in  question.  This  therefore  proves  that  Lord  Northing- 
ton  not  only  did  not  acquiesce  in  the  principle  attempted  to  be 
established  in  Banbury,  but  that  he  wholly  repudiated  the 
authority  of  that  case. 

[*684]  *The  law  being  admitted,  the  question  is  as  to  the 
facts  in  this  case,  and  I  have  no  hesitation  in  sajring  that 
I  am  perfectly  satisfied  with  his  Honor,  upon  the  whole  of  this 
evidence,  that  a  part  at  least  of  these  lands  (which  have  been 
demised  by  the  college  from  a  period  as  far  back  as  the  reign  of 
Elizabeth  down  to  the  last  lease  granted  to  the  present  defend- 
ants in  1789) — a  part  at  least,  though  it  does  not  appear  exactly 
what  part  or  how  much,  was  situated  on  the  north  side  of  the 
Chaseway,  and  this  part  so  leased  by  the  college  is  admitted  to 
be  still  in  the  possession  of  the  defendant. 

The  party  claiming  the  commission  has  supported  his  claim 
upon  two  groimds ;  first,  the  amount  and  species  of  acreage ; 
and,  secondly,  the  evidence  of  terriers,  and  the  testimony  of 
witnesses.  With  respect  to  the  acreage,  the  sixty  acres  alleged 
by  the  plaintiflF  to  be  statutory  acres  are  affirmed  on  the  part  of 
the  defendant  to  be  customary  acres.    I  put  entirely  out  of  view 

(a)  1  IdM.  SSa,  S  Ota,  BSQl 
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liowererf  tlie  aigusie&t  oa  the  pait  of  the  defefidanH,;  bj  which 
the  words  ^'  by  ertimatioii''  in  the  lease  wero  le&ned^  Bot  to  the 
amonant^  but  to  the  kind  of  acreage.  The  words  ^'  so  manj  acres 
by  estimatioi^bethasaiBeinoir^  or  leas,"  are  the  ordinary  phrase^ 
<dogy  in  leases,  from  tiae  lime  of  Elizabeth  down  to  the  piesettt 
day ;  and  any  triflmg  variance  in  the  odlooation  of  the  words  oUn 
make  no  diflference  as  to  Aeir  meaning.  Thetlunse  score  acres  by 
estimation  are  clearly  referable  to  the  tiiunb^,  and  not  Id  ths 
kind  of  acres  computed.  But  then  it  is  said,  there  is  evidence 
of  a  castomary  acre  of  three  roods,  and  that,  taking^in  thc' roadl 
tiiere  would  be  forty  or  fi>rty-fiye  acres,  sufficient  to  satisfy  the 
exigen<r^  of  the  defendant's  argument ;  for  the  defendant  relies 
on  liiis,  thai  the  three  rood  acre  is  applicable  to  unin- 
doeed  land,  and  the  statute  acre  *toinolosedknd.  This  [*66fi] 
would  at  once  raise  &e  question,  whether  those  lands, 
when  they  were  dotnised  in  the  reign  of  Elizabedi,  were  or  weva 
not  inclosed  lands.  And  I  say  that  upon  the  evidence  of  the 
lease,  the  lands  were  inclosed  and  not  common ;  iar  I  find  the 
words  ^*  hedge^bote"  and  '*  style^bote"  in  the  leasee— a  ^oof  that 
there  must  have  been  an  inclosure  running  across.  We  must 
take  statutory  acres,  therefore,  and  not  ihe  alleged  customaFf 
acres,  to  be  applicable  to  these  lands ;  and  by  the  expression 
"three  score  acres,  be  the  same  more  or  less,**  we  can  only  un^ 
derstand  a  quantity  of  land  a  little  exceeding  or  a  little  felling 
short  of  sixty  statute  acres ;  a  difference  of  fifty  per  cent  could 
never  have  been  intosided.  Now  fiixly  acres  only  have  been  given 
up  instead  of  sixty. 

That  is  a  strong  feet;  and  another  strong  feet  is  diat  the  d^ 
fendant  who  relies  on  his  own  tttlci  and  his  own  possession,  has 
not  taken  care  to  satisfy  the  court  below  and  this  court  in  what 
right  he  possesses  the  two  fields  called  the  Oxleys.  I  should  like 
to  see  by  what  title  he  possesses  those  fields,  and  whether  by  any 
other  title  than  that  alone,  by  which  I  have  a  vehement  suspiciott 
he  holds — ^I  mean  a  title  by  usurpation  or  retention,  as  against 
the  college.  It  is  a  vetry  remarkable  circumstance,  that  Mr. 
Littad  riio^d  have  possessed  in  his  own  right  those  two  fields 
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and  no  other  land  whatever  on  the  left  side  of  the  Chasewaj. 
All  the  evidence  goes  to  this ;  except  one  piece  of  testimony  of 
a  very  frail  character,  seeing  that  it  comes  from  the  parly  inter- 
ested post  litem,  when  it  rarely  happens  that  a  man  states  any- 
thing to  destroy  and  defeat  his  own  claim.  The  evidence  as  to 
abutments,  furnished  by  the  Court  Bolls,  of  the  adjoining  manor, 
goes  also  strongly  to  show  that  what  are  now  called  the  Oxleys, 
are  in  fact  part  of  the  Lacy  field. 

[*686]  *La8t  of  all  comes  a  very  remarkable  piece  of  evi- 
dence founded  on  the  circumstance  that  the  lands  axe 
stated  to  be  in  two  parishes  and  in  two  counties,  a  &ct  which  ap- 
pears by  the  map  of  the  defendant  himself.  At  the  comer  of 
the  map  on  the  right  hand  of  the  Chaseway  there  is  this  note 
by  the  surveyor,  "three  counties  here  meet"  Spots  of  this  do- 
Bcription,  like  the  trivtce  of  the  ancients,  are  usually  distinguished 
by  some  remarkable  natural  or  artificial  boundary,  such  as  a 
ditch,  a  road,  a  river,  or  a  hill.  The  Chaseway,  therefore,  we 
might  naturally  suppose  to  be  the  boundary  of  two  of  the  three 
counties,  namely,  Cambridge  and  Suffolk.  And  this  supposition 
is  consistent  with  the  lease  by  which  lands  in  Cambridge  and 
Suffolk  are  demised,  but  is  inconsistent  with  the  defendant's 
claim ;  for  the  defendant's  case  is,  that  all  his  leaseholds  were  in 
Csmabridge  and  none  in  Suffolk. 

Upon  the  whole  of  the  evidence  there  is  some  doubt  as  to  the 
direction  of  the  lands,  and  as  to  the  quantity  to  which  &e  col- 
lege is  entitled ;  but  I  entertain  no  more  doubt  than  his  Honor 
did,  that  t^e  evidence  clearly  shows  that  part  at  kast  of  what 
ought  to  have  been  given  up  to  the  college,  has  been  kept  by  the 
lessee.  It  is  to  be  observed,  moreover,  that  the  defendant,  or 
rather  those  under  whom  he  claims,  have,  by  making  a  fence, 
done  what  has  tended,  under  the  circumstances,  to  aid  the  con- 
fusion of  the  boundaries. 

With  regard  to  the  question,  whether  a  commission  or  an  issue 
be  the  more  expedient  course,  this  is  dearly  a  caae  for  a  commis- 
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aion.  Where  the  question  is  one  involving  a  mere  positive 
affirmation  on  the  one  hand,  or  a  negation  on  the  other,  an  issue 
is  the  fitter  and  more  oonvenient  oourse.  But  where,  as  in  the 
present  case,  the  object  of  the  inquiry  is,  to  ascertain 
how  *much  of  the  land  has  been  retained  by  the  de-  [*637] 
fendant,  and  in  what  direction,  and  if  the  part  retained 
cannot  be  exactly  ascertained,  to  determine  whether  any  and 
what  compensation  should  be  made  to  the  plaintiff  the  investi- 
gation is  much  more  easily  and  properly  conducted  by  a  com- 
mission, composed  partly  of  learned  persons,  and  partly  of  sur- 
veyors perambulating  upon  the  spot,  than  before  a  jury,  amidst  the 
hurry  and  inaccuracy  necessarily  incident  to  a  trial  at  Nisi  Privs. 

.If  the  commissioners  should  find  that  only  a  very  trifling  por^ 
tion  of  land  has  been  retained,  of  course  it  would  not  be  a  case 
for  compenaatioB  :  but  tliis  conclusion  can  only  be  arrived  at  by 
accurately  ascertaining  the  metes  and  bounds;  and  by  such  an 
inquiry  the  rights  of  the  parties  will  be  adjusted,  so  that  in  any 
event  no  harm  can  be  done.  It  might,  however,  have  been  a 
safer  and  more  satisfactory,  as  it  would  undoubtedly  have  been 
the  more  regular  course,  if  the  words  "if  any  "  had  been  inserted 
in  his  Honor's  decree,  so  that  no  possible  injury  or  injustice  might 
accrue  to  the  defendant,  if  it  should  be  found  that  the  quantity 
of  land  retained  was  so  trifling  as  not  to  entitle  the  plaintiff  to 
compensation. 


♦Phillips  v.  Worth.  [*638] 

1831:  16th  July. 

Where  defendaata,  who  had  been  imprifloned  under  an  attachment  which  was  after- 
wards set  aaide  for  irregularity,  commenced  actions  against  the  plainti£b  to  recover 
damages  for  fiilse  imprisonment,  the  court  stayed  the  actions,  on  the  terms  of  the 
plaintifb  paying  to  the  defendants  their  costs  at  law,  and  of  the  application  to 
stay,  and  directed  a  reference  with  respect  to  a  proper  compensation  for  the  injury 
which  the  defendants  had  suffered. 

Mr.  Pepys  and  Mr.  Dixon  applied  for  an  order  to  restrain  two 
of  the  defendants  &om  prosecuting  actions,  which  thej  had  sever* 
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any  ^ommenoed  aj;am&ft  the  plai&til&.  The  ctctaotis  irete  broaghl 
to  leooyer  damages  for  the  injiiry  alleged  to  have  been  scustaiiied 
hf  iifrprisonnient  under  an  attachment  irhioh  tibe  oourt  had  after* 
wards  set  aside  on  the  ground  of  irregulmty. 

Sir  B.  iSugden  and  Mr.  Dttchoarth  insisted,  that  on  the  authority 
ef  Ftowd  V.  La'wre7hce^{o)  and  on  general  principtes,  the  jdantiffii 
w«ere  not  entitled  to  the  order,  unless  the  defendants  were  allowed 
an  tiieir  costs ;  and  that  a  reference  should  be  directed  to  the 
Master,  to  inquire  and  state,  whether  any  and  what  compensatiofi 
0ught  to  be  made  to  the  defendants,  for  the  injury  tiiey  had  sus- 
tiined  in  ccmsequence  of  their  illegal  imprisonment. 

The  Lord  Chancellor  directed^  that  upon  the  plaintiff's 
submitting  to  pay  the  defendants  their  costs  at  law,  and  also  the 
costs  of  the  present  application,  the  legal  proceedings  should  be 
stayed ;  and  that  it  should  be  referred  to  the  Master,  to  inquire 
and  state  to  the  court  what  compensation  ought  to  be  made  to 
the  defendants  respectively,  on  account  of  their  imprisonment 


[*689]       *Wellesley  v.  The  Duke  of  Beaufort. 
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leai :  ftsth  juij. 

Priyilegd  of  Parliament  is  no  iHX>tection  against  an  attachment  fbr  any  contempt 
which  is  of  a  criminal  and  not  of  a  civil  kind. 

Tlie  clandestine  removal  of  a  ward  of  court  fhorn  the  custody  of  the  "person  with 
wliom  such  ward  has  been  reidding  nnder  13ie  authority  of  the  oom%  is  in  its  na- 
ture a  crimhud  contempt 

A  member  of  the  Honse  of  Commons,  who  had  carried  off  his  inflmt  daoghter,  a 
ward  of  tSie  court,  ftom  the  house  of  the  ladies  under  whose  care  she  had  been 
placed  by  the  guardians  appointed  by  the  court,  and  who  on  bemg  personally  ex- 

(a)  1  Jaa  k  W.  650),  BaOey  v.  Deoema^  1  Tern.  269;  and  see  i^  jMrte  Glarii^ 
1  ftusa.  a  tfytaie,  663,  AsUm  t.  Bsron^  2  Mylne  k  Keen,  S9<l. 
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Ibyte^roHtdmitM  the  fbct,  aad  refilled  to  (rtiile  «e  prMeiit  rwUbnoe 
(Of  hig  dangfater,  was  ordered  to  be  oommitted  to  the  Fleets  elthou|^  he  was  not » 
pertj  to  the  salt 

This  was  a  motion  on  behalf  of  Mr.  Long  Welledey,  the  fethet 
of  the  infent  plaintiffs,  and  now  a  prisoner  in  the  cnstody  of  tire 
Serjeant  at  atms  for  a  contempt,  that  the  order  for  his  commit- 
ment might  be  discharged,  on  the  ground  that,  as  a  member  of 
Ae  House  of  Commons,  he  was  protected  from  attachment  by  the 
privilege  of  Parliament 

The  general  nattire  and  object  of  the  suit  are  stated  in  Mr. 
Jlussell's  report  of  the  case  of  Welksley  v.  The  Duke  of  Beaufoti^ 
fipon  the  question  relative  to  the  guardianship  of  the  infent  plain- 
tifl&.(a)  Mr.  Long  Wellesley  was  not  himself  a  party  to  that  suit 
The  particular  circumstances  out  of  which  the  present  application 
arose,  are  detailed  in  the  order  sought  to  be  discharged. 

The  order  in  question  which  bore  date  the  16th  day  of  July, 
1831,  recited  that  by  an  order  of  the  9th  November,  1825,  it  was 
ordered  that  the  Master  should  approve  of  a  plan  for  the  educa- 
tion and  residence  of  the  infant  plaintiflfe,  and  that  Mr.  Long 
Wellesley  their  fether,  should  be  restrained  from  interfering  with 
them  in  their  then  present  situation ;  that  by  another  order  olF 
the  1st  of  February,  1827,  the  Master  was  directed  to  iuquire  and 
report  to  what  persons,  other  than  Mr.  Long  Wellesley,  the  cus- 
tody of  his  children,  tiie  infitnt  plaintiffs,  and  the  care 
*of  their  maintenance  and  education  should  be  com-  [*6403 
mitted,  and  it  was  ordered  that  Mr.  Long  Wellesley 
should  be  restrained  from  removing  the  said  infents,  or  any  of 
them,  from  the  care  or  custody  of  the  Misses  Long,  and  that  such 
order  had  on  appeal  to  the  House  of  Lords  been  afl&rmed ;  that 
by  another  order  dated  the  21st  of  August,  1829,  it  was  ordered 
that  the  custody  of  the  infent  plaintiffs,  and  the  care  of  their 
maintenance  and  education,  should  be  committed  to  the  Duchess 
of  Wellington  and  William  Courtenay,  Esq.,  as  their  guardians, 
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with  foil  diflcretioii  as  to  the  course  and  system  of  the  said  infimVs 
education,  the  persons  with  whom  they  should  respectively  reside, 
the  persons  to  whom  the  unmediate  superintendence  of  their 
education  should  be  committed,  and  the  place  of  their  residence. 
The  order  went  on  to  state,  that  the  female  infant  plaintiff  was 
accordingly  placed  by  her  said  guardians  imder  the  care  of  the 
Misses  Long,  her  maternal  aunts ;  and  it  then  set  out  the  affida- 
vit of  Henry  Bicknell,  the  house  steward  of  the  Misses  Long^ 
from  which  it  in  substance  appeared  that  while  the  female  infiuit 
plaintiff  was  residing  with  the  Misses  Long  at  Unsted  Wood,  near 
Godalming,  in  Surrey,  her  fitther  Mr.  Long  Wellesley,  accompa- 
xiied  by  other  persons,  came  to  their  residence  in  the  evening  of 
the  15th  of  July,  1831,  and  in  the  absence  of  the  Misses  Iiong 
conducted  the  in&nt  plaintiff  his  daughter  to  the  carriage  of 
the  in&nt  plaintiff  his  eldest  son,  in  which,  after  some  opposition 
on  the  part  of  the  Misses  Iiong's  servants,  he  drove  off  with 
her,  and  proceeded  to  London.  The  order  next  recited  that^ 
it  having  been  therefore  prayed  by  Sir  E.  Sugden  that  Mr. 
Long  Wellesley  might  be  forthwith  committed  to  the  Fleet, 
and  the  female  plaintiff  delivered  up,  it  was  ordered  that  the 
Serjeant  at  arms  should  instanter  proceed  to  the  residence  of  Mr. 

Long  Wellesley,  and  demand  the  said  infsjxt  plaintiff^  and 
[*641]     *bring  her  to  the  bar  of  the  court,  and  that  the  rest  of 

the  motion  should  stand  over  until  the  return  of  the 
Serjeant  at  arms  and  the  attendance  of  Mr.  Long  Wellesley  in 
court,  either  by  counsel  or  in  person :  and  then,  after  reciting 
that  the  serjeant  at  arms  had  now  returned  and  informed  the 
Lord  Chancellor  that  he  had  been  to  Mr.  Long  Wellesley's  house 
and  had  seen  him,  and  that  he  (Mr.  Long  Wellesley)  had  stated 
that  the  said  female  infant  was  not  there,  nor  should  he  say  where 
she  was,  the  order  proceeded  thus — "  Whereupon  Sir  E.  Sug- 
den renewing  his  application  for  the  committal  of  the  said  Wil- 
liam P.  T.  Long  Wellesley,  and  the  said  William  P.  T.  Long 
Wellesley  being  now  present  in  court,  and  admitting  that  he  had 
read  the  affidavit  above  stated,  and  declining  to  have  time 
allowed  him  to  answer  the  same,  and  being  in  person  examined 
by  the  Lord  Chancellor  on  his  attestation  of  honor,  the  Lord 
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Chancellor  by  special  .courtesy,  waiving  to  examine  him  upon 
oath  in  the  usual  manner,  and  the  said  William  P.  T.  Long 
Wellesley,  answering  upon  his  honor  "  that  he  does  not  know 
where  the  said  infismt  at  this  moment  of  time  is  f  but  admitting 
at  the  same  time  that  he  has  removed  the  said  infant  from  the 
house  of  the  said  Misses  Long,  as  set  forth  in  the  said  affidavit, 
and  stating  that  he  has  given  directions  to  his  servants  or  agents 
to  remove  the  said  infant  out  of  the  jurisdiction  of  this  court,  and 
further  stating,  that  he  never  would  bring  the  said  infent  again 
within  the  jurisdiction  of  this  court— his  Lordship  does  declare 
the  conduct  of  the  said  William  P.  T.  Long  Wellesley,  in  re- 
moving the  said  infant  plaintiff,  as  set  forth  in  the  said  affidavit, 
and  in  concealing  the  present  residence  of  the  said  infant,  to  be 
a  contempt  of  this  court ;  and  his  Lordship  doth  farther  declare 
the  conduct  of  the  said  William  P.  T.  Long  Wellesley,  in  forcibly 
and  without  consent  removing  the  in&nt  ward  of  this  court, 
the  king^s  subject,  beyond  the  realm,  and  his  refusal 
*now  in  person  coram  judice  to  inform  the  Lord  Chan-  [*842] 
oellor  where  the  said  infant  is  to  be  found,  to  be  a  gross 
and  aggravated  contempt  of  this  court ;  and  the  said  William 
P.  T.  Long  Wellesley,  notwithstanding  admonition,  still  persist- 
ing in  such  his  contempt,  his  Lordship  doth  order  that  the  said 
William  P.  T.  Long  Wellesley  be  committed  to  his  Majesty's 
prison  of  the  Fleet,  until  he  shall  clear  his  contempt,  and  this 
court  make  other  order  to  the  contrary." 

On  the  same  day  that  this  order  was  pronounced,  the  feet  of 
Mr.  Wellesley's  commitment  was  brought  to  the  knowledge  of 
the  House  of  Commons  by  a  letter  which  the  Lord  Chancellor 
addressed  to  the  speaker ;  and  two  days  afterwards  a  similar 
communication  was  made  to  the  speaker  by  Mr.  Wellesley,  who 
submitted  that  the  order  was  an  infringement  of  the  privileges 
of  Parliament,  and  claimed  to  be  set  at  liberty  by  the  interposi- 
tion of  the  House.  The  measure  was  referred  by  the  House  of 
Commons  to  a  committee  of  privileges.  That  committee,  after 
hearing  evidence  for  several  days  with  respect  to  the  &ctB  of  liie 
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oase,  and  eyamiaing  into  the  precedents  <m  the  subject^  made 
their  leport  to  the  House  on  the  2eth  of  Jiify,  1881. 

The  report  tii  the  oommittee,  after  adverting  briefly  to  Ae 
facts  of  the  ease,  and  referring  to  the  evidence,  set  forth  in  detail 
the  different  precedents  which  a  seardi  into  the  jonmals  had 
furnished,  touching  breaches  c£  privilege  hf  the  arrest  of  mem- 
bers of  Parliaacoent^  and  took  notice  of  the  several  statates  whidti 
had  been  passed  to  restrain  the  privilege  of  Parliament.  It 
then  stated  that  the  comunittee,  after  every  inquiry^  had  bem 
nnable  to  find  any  case,  in  which  the  right  of  the  Court  of  C9iaii^ 

eery  to  ccmimit  for  contempti  had  been  deforced  agaijisl 
£^^648]    persons  entitled  to  {privilege  (^  Parliament    The  *ca8e0 

of  Lady  Wenman{a)  and  Lord  Boscomm(m,(i)  which 
had  been  mentioned,  the  committee  did  not  consider  to  be  con*' 
dusive;  the  former  being  Ihat  of  an  Lrish  peerosa  who  in 
the  7  Gr.  1,  was  committed  for  «  contempt  by  the  then  Lord 
Chancellor,  and  was  at  that  time  entitled  to  no  privilege  in 
England :  while  the  latter  was  that  of  an  Irish  peer  in  the  10  0« 
4tf  who  under  the  Act  of  Union  was  dearly  entitled  to  a  privilege 
of  peerage ;  but  as  the  order  for  his  commitment  for  a  contempt 
though  made  by  the  Lord  Chancellor,  had  never  be«a  executed 
or  even  taken  out  of  the  Begistrar^s  office^  no  of^rtunity  occurred 
tat  questioning  it  in  ihe  House  of  Lords^  the  only  tribttmd  whidi 
could  decide  on  the  extent  of  that  privile^  The  report  then 
proceeded  as  follows : 

^<  The  case  of  the  Countess  of  Shaftsbury,  10  Q.  l,(c)  in  some 
respects  resembles  the  present  The  court  there  directed  a  a^ 
questration,  but  did  not  attempt  to  commit  a  peeress  who  had 
CKmtrived  and  efiEected  the  marris^  of  her  son,  an  in&nt  of  the 
age  of  fourteen  years,  without  the  consent  of  his  guardian.  Your 
committee,  having  fidled  to  discover  any  instance  in  which  a 
memb^  of  either  House  of  Parliament  had  been  imprisoned  for  a 
contempt,  except  .by  the  authority  of  the  House  to  which  he  be^ 

(b)  Befim  Lord  Lyndlxiinl^  1830. 
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longed,  since  the  early  cases  above  referred  to  which  are  hnper- 
fectlj  reported,  have  proceeded  to  conmder  this  case  on  the' 
grounds  of  analogy  and  of  intrinsic  merits. 

^Tbe  same  principle,  on  which  it  has  been  resolved  by  ihe 
House  of  Lords  that  privilege  shall  not  prevent  the 
♦courts  of  law  firom  enforcing  obedience  to  a  writ  of  [*844} 
habeas  corpusj  seems  to  require  by  analogy  that  the  Lord 
Chancellor  should  possess  equal  powers  for  the  protection  of  the 
wards  of  the  crown  committed  to  his  charge,  and  should  be 
enabled  to  exercise  the  most  prompt  and  effectual  means  to  pre- 
vent them  from  being  withdrawn  out  of  his  jurisdiction.  The 
committee  find  the  right  of  courts  of  law  to  commit  privileged 
persons  for  some  highly  criminal  contempts  strongly  asserted  by 
different  writers,  particularly  by  Blackstone  and  Hawkins.  At- 
tachment for  criminal  contempt  has  been  described  as  a  judg- 
ment and  execution,  the  conviction  of  an  offender  by  a  court  of 
competent  jurisdiction,  and  the  award  of  a  sentence  for  his  offence. 
Your  committee^  therefore,  conceive  that  the  present  case  falls 
within  the  principle  under  which  persons  committing  indictable 
offences  have  been  considered  not  to  be  entitled  to  privilege. 

*  Under  all  the  circimistances  of  the  case,  the  committee  liave 
come  to  the  following  resolution;  that  Mr.  Long  Wellesley's 
claim  to  be  discharged  from  imprisonment  by  reason  of  privilege 
of  Parliament,  ought  not  to  be  admitted." 

The  motion  to  discharge  the  order  of  the  16th  of  July,  now 
came  on  in  the  Court  of  Chancery ;  and  Mr.  Welledey's  leading 
couDsel,  the  SoUdtor-QeneraJj  having  declined  to  argue  the  case, 
after  the  report  of  the  committee  of  the  House  of  Commons,  his 
junior,  Mr.  Beames^  was  licard  by  the  indulgence  of  the  court^  ad 
umicua  cufim^  in  support  of  the  application. 

It  appeared  that  at  the  time  when  the  abduction  of  the  in&nt 
plaintiff  took  place,  she  was,  strictly  q)eaking,  widiout 
any  guardians  appointed  by  the  court;  for  the  ^Duch-    [*645] 
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668  of  Wellington  had  died  about  three  months  pieyioualyf 
*and  no  new  appointment  had  been  made;  and  as  the  office  of 
joint  guardian  does  not  8uryiye,(a)  the  guardianship  of  Mr.  Cour> 
tenay  was  also  determined.  It  was,  however,  assumed  through- 
out the  discussion  that,  as  the  young  lady  had  been  placed  under 
the  care  of  the  Misses  Long  by  the  authority  of  the  court,  and  as 
the  order(4)  by  which  Mr.  Wellesley  was  restrained  from  remov- 
ing her  from  the  care  and  custody  of  those  ladies  was  stiU  in 
force,  this  accidental  circumstance  did  not  affect  the  question  re- 
specting  the  contempt 

Mr.  Beames:  The  proposition  which  I  mean  to  contend  for  is, 
that  there  is  no  jurisdiction  in  this  court  to  commit  Mr.  Welles- 
ley  for  a  contempt,  inasmuch  as  he  is  a  member  of  Parliament ; 
and  in  discussing  the  question  it  may  be  convenient  to  consider 
how  the  matter  stands,  first,  at  common  law,  next  upon  the  stat- 
ute law,  and  lastly  with  reference  to  the  cases  in  this  court 

Innumerable  cases  occur  in  the  old  books,  especially  the  year 
books,  all  establishing  the  position  that  a  member  of  Parliament 
is  not  liable  to  be  arrested  or  imprisoned  save  in  three  cases  only ; 
namely,  felony,  treason,  and  breach  of  the  peace ;  but  instead  of 
travelling  through  those  cases,  it  will  be  sufficient  to  come  at 
once  to  the  authority  of  Lord  Coke,  who,  in  his  fourth  In8titute,(c) 
takes  notice  of  this  as  an  undoubted  privilege  of  a  member  of 
Parliament,  and  lays  down  the  doctrine  in  the  words  already 
stated,  that  a  member  of  Parliament  cannot  be  arrested  or  im- 
prisoned but  in  the  three  cases  of  treason,  felony,  and 
[*646]  breach  of  the  peace.  *In  that  passage  Lord  Coke  ad- 
verts to  the  Court  of  Chancery,  for  he  expressly  says, 
referring  to  the  case  of  a  subpoena,  that  the  same  rule  applies  to 
courts  of  equity ;  and  he  observes  that  the  privilege  is  not  con- 
fined to  the  member  of  Parliament,  but  extends  equally  to  his 
servants.  Indeed  he  goes  further ;  for  he  also  says  with  refer- 
ence to  the  goods  and  chattels  of  a  member  of  Parliament,  that 

(a)  Bradihaw  v.  Bradshaw,  1  Boss.  628.  (c)  4  Isat  34^  2d, 

(P)  8ee  this  order,  3  BnaflL  44. 
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they  are  not  to  be  distrained,  as  he  expresses  it,  "  during  his 
privilege." 

Lord  Coke  in  a  previous  part  of  his  work  had  occasion  to  con- 
sider what  is  always  spoken  of  as  the  lex  parliamenti ;  and  in  his 
first  Institute,(a)  in  enumerating  the  different  laws  which  prevail, 
he  mentions  it  by  that  name.  Nor  do  these  passages  stand  un- 
supported and  alone.  They  have  been  recognized  in  the  cele- 
brated case  of  Begina  v.  Paty,{b)  in  which,  though  Lord  Holt 
differed  from  the  other  judges  on  some  points,  he  expressly  re- 
fers to  the  passages  cited  from  Lord  Coke  as  establishing  that 
the  lex  parliamenti  forms  part  of  the  law  of  this  land,  and  that 
the  privilege  of  members  of  Parliament  prevails  in  all  but  the 
tiiree  cases  of  treason,  felony,  and  breach  of  the  peace. 

The  comparatively  recent  case  of  John  Wilkes,  in  which  under 
a  warrant  issued  by  the  Secretary  of  State,  "Wilkes  was  corn- 
nutted  to  the  Tower  and  afterwards  brought  up  before  the  Court 
of  Common  Pleas,  furnishes  an  illustration  of  the  same  general 
doctrine.  In  that  case,  two  objections  taken  to  the  form  of  the 
warrant  were  overruled  by  the  court ;  but  a  third  objection,  that 
Wilkes  waji  a  member  of  Parliament,  had  its  effect,  and  he  was 
accordingly  discharged.  Lord  Camden,  who  at  that 
lime  presided  in  the  Court  of  Common  *Pleas,  in  giving  [*647] 
judgment(c)  expressly  refers  to  the  passage  in  the  fourth 
Institute;  and  he  lays  it  down  broadly  that  in  every  case  except 
treason,  felony,  and  breach  of  the  peace,  the  privilege  prevails ; 
in  other  worrls,  that  courts  of  law  are  bound  to  suspend  the  ex- 
ercise of  their  jurisdiction  in  every  case  in  which  a  member  of 
Parliament  is  concerned,  except  in  the  three  cases  of  treason, 
felony,  and  breach  of  the  peace. 

It  may  therefore  be  assumed,  without  citing  a  multitude  of 
other  cases  which  were  expressly  recognized  by  Lord  Holt  in 
Begina  v.  Paiy,  and  which  are  brought  down  to  modem  times 
by  the  decision  in  the  case  of  John  Wilkes,  that  the  law  corres- 

(a)  1  Inst.  11,  b.  (()  2  Baym.  1106.  (e)  2  WQ*.  159. 
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ponds  with  the  dootnne  laid  down  by  Lord  Coke.  Lord  Hoih, 
in  delivering  judgment  in  Regina  v.  Paty^  very  emphatically  ex- 
pressed his  opinion  with  respect  to  parliamentary  privilege ;  a 
droumstanee  t^e  more  important  because  hia  Lordship  does  not 
appear  in  that  judgment  to  have  been  by  any  means  &vorable 
to  such  privilege,  as  was  supposed  to  exist  in  that  case  in  £stvor 
of  members  of  the  House  of  Commons*  His  language  is,  '^  The 
privileges  of  the  House  of  Commons  are  well  known ;  they  are 
fbunded  on  the  law  of  the  land ;  and  are  nothing  but  the  law :" 
and  he  continaes,  *^  when  a  matter  of  privilege  comes  in  questi<m 
in  Westminster  Hall,  the  judges  must  determine  il  We  must 
take  notice  of  the  lex  parliamenii.  Lord  Coke,  in  his  first  Insti- 
tute, enumerates  it  as  the  law  of  the  land.''(^) 

Li  another  case  of  frequent  reference,  The  Executors  of  Skewys 
V.  Chamond,{b)  the  question  was,  whether  a  member  of 
[*648]  *Parliament  was  privileged  from  an  arrest ;  and  in  the 
discussion  that  took  place,  the  court  pointed  out  the 
principles  upon  which  the  privilege  is  grounded.  The  court 
cpnsidera  the  attendance  of  a  member  of  Parliament  in  his  plaoe 
as  of  great  importance  to  the  state ;  for  the  state  has  an  interest 
in  the  due  discharge  of  the  duties  ef  every  member  of  Parlia- 
ment in  his  place  in  Parliament ;  and  that  interest  is  paramouxit 
to  every  other,  and  only  gives  way  in  the  three  excepted  cases 
of  treason,  felony,  and  breach  of  the  peace.  In  those  particular 
instances  in  which  the  privilege  is  made  to  yield  to  the  criminal 
law,  it  is  a  choice  of  evils;  the  law  probably  considering  that  a 
person  who  has  committed  a  crime  is  not  altogether  a  fit  person 
to  be  the  lepresentative  of  others,  or  perhaps  that  the  state  itself 
could  not  exist  if  crime  were  not  to  be  reached  in  any  individual. 
But  upon  whatever  notion  the  exception  is  founded,  it  is  cer- 
tainly understood  that  in  those  three  particular  cases,  and  in  no 
Qthars^  the  privilege  gives  way  to  the  law.  This  subject  was 
much  discussed  in  the  case  of  Holiday  v.  PiUj{c)  where  ten  out 
of  the  twelve  judges  were^  decidedly  in  &vor  of  the  privilege, 

(a)  2  Raym.  1114.  (c)  2  Stn.  985. 
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and  «on8idec«d  that  since  the  statmte  of  William(a)  there  oould 
not  be  a  doubt  of  its  existence.  The  snbject  was  also  considered 
in  an  old  case  of  Hodges  y.  Moor,{b)  where  the  court  was  of  opin* 
ion  that  the  privilege  existed  in  all  civil  cases.  In  Hodges  v. 
Moor  allusion  was  made  to  Tharpe^s  Qxae,  in  which  it  was  ad- 
mitted that  Parliament)  Aough  it  did  not  stay  the  proceedings 
«f  the  Bang's  CJourts,  privileged  the  persons  of  its  members ;  and 
it  is  well  known  to  be  the  doctrine  of  the  courts  of  common  law, 
and  acknowledged  as  such  by  the  writers  on  the  sub- 
ject, among  *othfirs  by  Mr.  Tidd,  that  a  cap(a9  on  a  [*649] 
judgment  at  lawcsumotbe  had  against  a  member  of 
Pari^ament 

Upon  these  authorities  it  is  submitted  that,  at  common  law, 
the  privilege  is  clear:  that  all  the^  cases,  and  innumerable 
others  which  might  have  been  cited  to  the  same  effect,  establish 
the  proposition  that  there  is  no  jurisdiction  in  civil  matters  in 
any  of  the  conrta  of  la\v  of  equity  agaii^t  a  member  of  Parlia- 
meDt,  so  as  to  enable  a  judge  to  ocnnmit  him ;  and  that  there  is 
jurisdiction  in  crimirial  matters  in  the  three  cases  put  of  treason^ 
felony,  and  breach  of  the  peace. 

Adverting  next  to  the  nmnner  in  which  the  privilege  has  been 
dealt  with  by  statutes,  it  is  suflBcient  to  observe  of  all  of  them 
(1  Jac.  c.  13  ;  12  &  13  W.  8,  c.  8;  11  G.  24;  and  10  Q.  8;  e. 
50X  what  the  whole  frame  and  language  of  their  several  provi- 
RQUB  evidently  show,  that  they  were  passed  for  the  purpose  not 
of  enlarging,  but  restrictiBg  the  common  law  privilege ;  and  in 
ikaJL  light,  indeed,  the  court  regaptled  them  in  the  case  already 
cited  of  Holiday  Y.  PiU;{a)  and,  &rther,  that  the  immunity  from 
aiTOst  of  persons  entided  to  the  {privilege  of  P^iament  is  dis* 
linctly  recognized  and  reaerred  in  every  one  of  them.  These 
statutes,  too,  apply  to  courts  of  equity  as  well  as  to  courts  of 
law ;  for  the  enactments  refer  indiscriminately  to  suits  and  ao* 
tk>os^  and  speak  of  proceedings  in  courts  of  equity  sftl  in  the 

(a)  12  k  13  W.  3,  a  3.  («)  2  StcB.  986. 

(()  N07.  83;  Latoh.  4%  15(t 
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Court  of  Chancery,  in  such  a  manner  as  to  prove  tliat  no  distino- 
tion  was  contemplated  or  supposed  to  exist  between  l^al  and 
equitable  proceedings  in  this  respect. 

The  oases  in  equity  upon  the  subject  are  not  so  numer- 
[*660]  ous  as  at  law.  But  all  the  books  of  practice  concur  *iii 
laying  down  the  proposition  that,  in  the  case  of  a  peer 
or  member  of  Parliament,  the  person  cannot  be  touched.  The 
court,  however,  has  not  left  the  party  aggrieved  altogether  with- 
out a  remedy,  but  it  has  given  him  a  remedy  of  a  different  and 
peculiar  kind ;  it  does  not  permit  him  to  impound,  so  to  speak, 
the  person  of  a  refractory  member  of  Parliament,  but  it  enables 
him  to  compel  obedience  to  the  decree  of  the  court  by  means  of 
a  sequestration. 

The  high  authority  of  Chief  Baron  Gilbert  distinctly  recog- 
nizes  this  doctrine  in  his  Forum  Iiomanu7ny{a)  where  he  states 
the  practice  as  applicable  to  a  peer  and  member  of  parliament  to 
be  by  sequestration.  The  general  orders  of  this  court  make  some 
curious  distinctions  upon  the  subject  of  beating  the  person  serv« 
ing  the  process  of  this  court ;  how  far  the  contempt  is  sufficient- 
ly evidenced  by  one  witness,  in  what  cases  the  evidence  of  two 
is  required,  and  other  similar  questions,  which  Gilbert  discusses 
elaborately ;(()  and  in  the  course  of  his  discussion  he  puts  the 
case  of  a  peer  abusing  (which  is  a  very  high  contempt  of  this 
court)  the  officer  who  serves  its  process ;  and  in  that  particular 
instance  he  says  the  peer  cannot  be  c<«nmitted.  The  words  of 
Gilbert,  which  are  general  and  may  apply  either  to  opprobrious 
language  or  to  personal  violence,  are  as  follows :  "  But  a  noble- 
man or  peer  of  this  realm  may  abuse  the  party  who  serves  the 
process  upon  him,  toties  quoties^  for  his  person  being  sacred,  the 
court  cannot  come  at  him  as  they  do  in  the  case  of  a  commoner, 
qmd  est  durumj^  If  that,  however,  be  the  law,  the  hardship  can- 
not afiect  the  question.  In  another  passage,  putting  the  case  ot 
#breach  of  decree,  he  says,  that  for  breaking  a  decree, 
[*661]    or  non-appearance,  or  want  of  an  *answer,  you  may  se- 

(a)  Page  6t.  (()  /br.  Bam.  212. 
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quesier  the  real  and  personal  estate  of  the  party,  as  is  used 
and  practised  where  the  defendant  is  a  peer  of  this  reabn; 
but  shall  not  arrest  or  imprison  the  body  of  any  of  the  knights, 
citizens,  or  burgesses,  or  other  privileged  persons,  during  the 
continuance  of  privilege  of  Parliament. 

In  the  older  Chancery  Keports,  there  are  a  few  authorities,  not 
perhaps  very  explicit,  but  still  amounting  to  a  recognition  of  the 
rule  in  equity,  that  the  person  of  a  member  of  Parliament  cannot 
be  touched,  except  in  treason,  felony,  and  breach  of  the  peace. 
Of  these  one  of  the  earliest  is  an  anonymous  case(a)  in  the  year 
1676,  which  lays  it  down  broadly  that  the  widows  of  peers  are 
exempt  from  arrest  The  inference  is  that  as  they  were  exempt, 
their  husbands  must  have  been  exempt  likewise.  The  marginal 
note  of  Pary  v,  Juxon,{b)  a  case  in  the  year  1669,  states  that  a 
member  of  convocation  had  the  same  privilege  as  a  member  of 
Parliament,  without  specifying  what  that  was ;  an  acknowledgi 
ment,  however,  that  there  was  some  privilege  enjoyed  by  the 
latter.  In  the  year  1666(c)  a  motion  was  made  before  Lord 
Keeper  Bridgman  against  a  member  of  Parliament  for  an  injunc- 
tion for  want  of  an  answer;  the  injunction  was  granted,  but  the 
court  ordered  that  an  attachment  should  not  be  entered  against 
the  defendant,  he  being  a  member  of  Parliament.  In  the  year 
1685((/)  it  was  laid  down,  that  the  court  will  not  proceed  against 
a  member  that  has  privilege  of  Parliament,  yet  if  he  sue  at  law 
the  court  will  enjoin  him  until  he  answer. 

These  cases  establish  the  propomtion  that,  as  against  a 
member  of  Parliament,  the  old  practice  of  the  court  *was     [*652] 
never  to  issue  any  process  which  touched  the  person. 

The  next  is  a  case  frequently  referred  to,  Eyrey,  The  Countess 
of  Shaft8bury,{a)  in  which  a  sequestration  was  issued  against 
the  Countess  of  Shaftsbury.    The  offence  of  that  lady  was  of  a 

(a)  2  Ch.  Ca.  224.  (d)  Anon.  1  Yem.  329. 

(&)  Oh.  Rep.  38.  (a)  2  P.  Wms.  102 ;  G«lb.  Eq.  Rep.  172. 

(c)  Ch.  Rep.  12. 

VOL.  n.  86 
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much  higher  nature  tiian  the  offence  of  Mr.  Welledey.  Mr. 
Wellesley,  it  may  be  assumed,  is  in  a  situation  to  put  himself 
rectus  in  cttria,  by  restoring  his  daughter  to  the  court;  and  when 
he  has  restored  her,  he  will  hare  cleared  his  contempt,  and  will 
be  no  longer  considered  a  fit  object  of  punishment.  But  the 
Countess  of  Shaftsbury  never  could  restore  the  parties  to  their 
original  condition.  She  had  committed  one  of  the  gravest  offen- 
ces which  a  person  can  commit  against  a  court  of  equity.  She 
had  actually  married,  or  connived  at,  or  assisted  in,  or  procured 
the  marriage  of  a  ward  of  court  She  was,  therefore,  in  a  situa* 
tion  infinitely  more  penal,  so  to  speak,  than  Mr.  Wellesley ;  be^ 
cauBe,  whatever  submission  she  might  make,  she  was  no  longer 
capable  of  undoing  the  mischief  she  had  done.  Yet,  even  in  Ihat 
atate  of  circumstances,  the  court  did  not  conunit  her,  but  was 
aatisficd  with  merely  issuing  a  sequestration.  Becourse  was  had 
to  the  common  and  ordinary  mode  of  proceeding  against  a  peer, 
that  of  sequestrating  the  property — sequestrating  it  of  course  as 
a  punishment  only,  for  there  was  nothing  further  for  the  couii* 
teas  to  da  The  sequestration  could  not  possibly  be  xksed  theroi 
as  it  might  be  used  most  beneficially  in  the  present  instance,  in 
order  to  prevent  a  mischief  and  to  restore  the  parties  to  the  same 
fttuation  in  which  they  were  before  the  particular  offence  was 
committed.    The  object,  therefore,  was  simply  punishment ;  and 

although  there  was  every  motive  for  punishing  Lady 
[*658]    ShaAsbury  *with  the  utmost  severity,  that  the  example 

might  strike  terror  into  the  minds  of  others,  and  deteor 
them  fix)m  the  commission  of  a  similar  offence,  the  court  never 
attempted  to  commit  her  person,  but  contented  itself  with  seques- 
trating her  propo^y.  That  case  is  reported  by  Chief  Baron  Git 
bert,  as  well  as  by  Peere  Williams,  and  the  reports  differ  in  no 
essential  respect,  except  as  to  the  case  of  Annesley  v.  Annesley^ 
to  which  they  both  refer.  From  the  statenaent  of  Peere  Wil- 
liams the  inference  would  be,  that  L(»rd  Annesley  was  commit* 
ted;  but  from  Gilbert's  report  it  is  plain  that  the  fact  was 
otherwise,  and  that  the  court  had  only  recourse  to  its  usual  pro- 
ceeding of  a  sequestration ;  and  there  also  it  must  have  been 
inflicted  in  the  way  of  pimishment.    It  may  be  remarked^  too^ 
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that  Lord  ICacclesfleld,  who  decided  Lady  ShaftAwn/a  Case^  was 
a  judge  on  all  occasions  disposed  not  only  to  exercise  his  jurist 
diction,  but  to  carry  it  to  its  utmost  verge ;  for  he  conceived  that 
the  jurisdiction  was  most  salutary,  and  that  its  usefulness  was 
only  to  be  proved  by  his  exercising  it  rigoroudyand  effectively. 

The  proceeding  in  Ex  part^  Hopkin8{a)  were  subsequent  to 
Lady  ShaJUbury^s  Ca&e^  and  after  Lord  Macclesfield  had  pre^ 
sided  in  this  court  for  a  considerable  period.  In  that  case,  a 
merchant  had  left  his  fortune,  which  was  considerable,  to  two 
nieces,  whom  he  had  brought  up  in  his  house,  and  he  appointed 
certain  persons  to  be  his  executors*  The  nieces  were  living  with 
one  of  the  executors,  a  relation  of  the  name  of  Hopkins;  and 
the  father,  who  was  a  very  poor  man,  and  who  probably  thought 
his  paternal  power  miglit  in  that  instance  be  very  use- 
fullj  exerted,  for  the  purpase  of  *getting  a  sum  of  [*654] 
naoney  to  induce  him  to  susjx^iid  it,  became,  or  repre- 
sented that  he  waf^  anxiouB  to  obtain  possession  of  bis  childreOi 
and  to  remove  them  from  the  executor,  in  whose  custody  they 
were.  Lord  Macclesfield  felt  very  great  doubt  whether  he  could 
entertain  the  question  upon  petition ;  bat  heso  fisu:  acknowledged 
the  paternal  power  as  to  say — and  it  is  with  that  view  the  case 
is  referred  to — that  the  father  wa.s  justified  in  taking  his  daugh- 
ters how  he  could,  having  an  undoubted  right  to  the  guardian* 
ship  of  them,  provided  he  did  not  commit  an  actual  breach  cf 
the  peace  in  such  an  attempt. 

It  Jm^y^  perhaps,  be  said  that  in  the  present  case  a  breach  of 
the  peace  was  committed ;  but  after  the  opinion  intimated  by  the 
court,  that  the  exception  with  re.'^pect  to  privelege,  as  laid  down 
by  Lord  Coke,  has  reference  onl}^  to  such  breaches  of  the  peace 
as  may  become  the  subject  of  legal  proceedings  before  a  tribunal 
which  CAU  regularly  take  cognizance  of  them,  it  is  needless  to 
pursue  that  topic  farther.  A  fourth  head  of  alignment  might 
have  been  foimd  in  the  decisions  of  the  House  of  Comimons 
iljielf,  upon  questions  where  its  own  privileges  have  been  con- 

(a)  S  P.  Wma  1S8. 
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cemed,  and  as  to  which  it  has  always  reserved  to  itself  a  right 
to  judge ;  but  after  the  recent  resolution  of  the  committee  in  this 
very  case,  it  becomes  unnecessary  to  enter  upon  that  discussion. 

The  Lord  Chancellor  : — ^If  a  court  of  law  or  of  equity, 
upon  due  deliberation,  entertains  an  opinion  that  a  member  of 
either  House  of  Parliament  has  privilege  of  Parliament,  that 
court  is,  in  my  judgment,  bound  to  give  him  the  benefit  of  his 

privilege,  and  to  ^ve  it  him  with  all  its  incidents,  even 
[♦655]     *although  the  House  to  which  he  belongs  abandons  it 

as  a  claim  of  right ;  for  a  court  knows  nothing  judicially 
of  what  takes  place  in  Parliament  till  what  is  there  done  beccwnes 
an  Act  of  the  Legislature. 

Mr.  Beames :  The  only  other  point  to  be  adverted  to  relates  to 
the  contempt  itself  Considering  the  subject  in  the  abstract,  and 
laying  the  particular  facts  entirely  out  of  view,  the  first  observa- 
tion is  that  the  court  makes  no  distinction  between  civil  con- 
tempts, if  I  may  so  express  myself,  and  criminal  contempts. 
The  court  makes  a  considerable  distinction  between  what  are,  in 
its  own  language,  termed  aggravated  contempts,  and  those  not 
of  an  aggravated  description.  In  the  case  of  a  party  setting  the 
power  of  the  court  at  defiance,  and  refusing  to  do  an  act  of  jus- 
tice, which  he  has  been  required  to  do,  to  his  opponent,  which  is 
an  aggravated  contempt,  the  court  has  gone  a  great  length.  Even 
in  the  time  of  Lord  Bacon,  as  the  orders  show,  the  court  has  put 
the  party  so  acting  into  strict  confinement  And  there  is  a  case 
in  Tothil  where  that  confinement  appears  to  have  been  of  a  very 
severe  nature. 

Nothing,  however,  can  be  found  in  the  orders  of  the  court  to 
justify  a  distinction  between  civil  and  criminal  contempts.  In- 
deed the  very  exposition  which  to-day  has  been  given  of  the 
inile,  as  laid  down  by  Lord  Coke,  would  render  it  impossible, 
consistently  with  that  doctrine,  to  make  any  diJBEerence  betAveen 
ihcm,  or  to  hold  that,  mthout  the  intervention  of  a  jury,  without 
that  &ir  mode  of  trial  which  a  person  charged  in  a  criminal 
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sense  is  legally  entitled  to,  a  party,  possibly  a  very  poor  and 
helpless  individual,  may  be  exposed  to  a  contest  single-banded 
against  all  the  powers  of  the  Great  SeaL 

*The  only  distinction  taken,  has  been  between  simple  [*666] 
disobedience  and  disobedience  of  an  aggravated  kind ; 
and  the  court  attaches  terms  and  a  penalty  to  the  latter,  which 
it  does  not  do  to  the  former.  But  the  object  in  every  case  is  the 
same — to  e^ect  a  compliance  with  the  orders  of  the  court;  and 
when  that  object  has  been  attained,  on  payment  of  costs,  and 
submitting  himself  to  the  power  of  the  court,  the  party  is  gener- 
ally set  at  liberty.  This  is  illustrated  by  the  course  adopted  in 
the  instance  of  a  person  marrying  a  ward  of  court  The  ofGu^er 
is  there  sent  to  tiike  the  party  into  custody:  the  party  is  com- 
mitted ;  but  the  monieut  the  settlement  is  signed,  he  is  set  at 
liberty  on  paving  the  costs.  The  court,  therefore,  uses  the 
power  of  committing  f^)r  a  contempt,  not  as  a  means  of  punishing 
a  criminal  act,  but  only  for  the  purpose  of  enforcing  obedience 
to  its  rules,  orders,  aud  decreea 

The  Lobd  Chancellor: — ^I  am  exceedingly  well  pleased 
that  I  took  the  course  which  I  saw  fit  to  take,  and  which  I 
thought  the  interests  of  justice  prescribed,  without  any  deviation 
from  the  strictest  rules  in  force  here,  as  well  as  in  all  other 
courts,  with  reflpect  to  the  hearing  of  counseL  In  conformity 
with  those  niles  I  suffered  Mr.  Beames  to  address  the  oourt  as 
amicus  curicBj  upon  a  question  so  grave  in  itself  and  so  nearly 
touching  the  liberty  of  the  subject  This  practice  has  been  fre- 
quently adopted  in  matters  resembling  the  subject  of  the  present 
discussion.  It  is  not  unusual  in  the  Court  of  King^s  Bench, 
which,  in  the  exercise  of  its  high  criminal  jurisdiction,  is  wont 
to  let  in  the  light  to  be  obtained  from  such  arguments,  that  a 
&ilure  of  justice  may  be  prevented. 

I  am  the  better  satisfied  with  having  taken  that  course  in  this 
case,  because  Mr.  Beames  has,  in  an  exemplary  manner, 
'abstained  from  abusing  the  indulgence  which  I  gave    [*657] 
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him.  He  has  confined  himself  most  rigidly  to  the  question 
which  he  endeavored  to  illustrate;  he  has  abstained  from  all 
that  did  not  come  strictly  within  the  scope  c^  that  permiasion; 
he  has  stated  the  argument  with  his  usual  distinctness  and  acute- 
nesB,  and  with  very  great  succinctness  indeed,  considering  the 
extent  of  the  field  over  which  he  had  to  travel,  and  the  variety 
of  learning,  more  or  less  bearing  on  the  subject,  which  he  must 
have  gone  through  in  his  own  researches.  In  a  word,  he  has 
exercised  the  delicate  office  of  amicus  curuB  with  great  correct- 
ness and  precision. 

I^  upon  hearing  Mr.  Beames,  I  had  found  he  threw  any  new 
light  upon  the  question,  which  may  now  be  said  to  be  under 
consideration  after  a  fortnight's  discussion,  elsewhere  as  well  as 
here;  if  he  had  imported  into  the  consideration  of  it  any  firesh 
authorities,  or  any  hitherto  uncited  cases,  I  should  undoubtedly 
have  paused  to  give  the  party,  on  whose  behalf  substantially  he 
has  addressed  me,  the  benefit  even  of  possibilities  and  doubts. 
But  it  is  no  disparagement  of  Mr.  Beames^  learning  or  industry 
to  say  that  he  has  failed  to  bring  novelty  into  a  discussion  of  so 
long  standing  that  it  may  well  be  termed  vexata :  that  he  has 
&iled  to  add  anything  new,  only  because  soch  an  addition  would 
inevitably  have  been  departing  from  the  matter  which  was  ap* 
propriate  to  the  discussion ;  only  because  it  had  been  exhausted 
by  his  predecessors,  and  because  no  man  could  hope  to  be  origi* 
nal  in  it  without  also  being  erroneoua. 

Therefore,  although  leaning,  as  I  ought  to  do,  towards  the 
gentleman  on  whose  behalf  it  has  been  attempted  to  raise  a 
doubt,  I  yet  feel  no  obligation  on  my  part  to  delay  the  expres- 
sion of  my  opinion  upon  the  legal  and  constituticmal  point 
now  made. 

[*658]        *The  old  authorities  upon  the  subject  of  parliamen- 
tary privilege  are  to  be  taken  with  very  ample  allow- 
ance, for  they  all  refer  to  times,  and  exist  in  circumstances^ 
wherein  the  claim  of  privil^e  by  membexB  of  Parliament  was 
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infinitely  larger  than  anything  upon  which  both  houses  now  are 
content  to  rest.  One  can  hardly  open  a  book  under  the  head  of 
parliamentary  privilege  without  being  satisfied  of  the  truth  of 
this  proposition.  In  the  very  volume  of  Peere  Williams,  fix>m 
which  the  Shafisbwry  Case  has  been  quoted,  it  is  laid  down  in 
Lord  Clifford's  CaMfl)  that  the  first  process  against  a  peer  of  the 
realm,  or  against  a  person  having  privilege  of  the  lower  House  as 
a  knight  of  the  shire,  or  as  a  citizen  or  burgess,  is  sequestration. 
But  in  another  case(^)  in  the  same  book,  without  a  name  and 
equally  without  authority  in  these  days,  it  is  stated  that  the  same 
exemption  extends  to  the  menial  servants  of  peers ;  and  that 
the  first  process  in  their  case  also  for  any  contempt  of  court  (for 
no  exception  is  made)^  is  not  by  arrest  of  the  body  but  by  seques- 
tration. This,  too,  was  so  ruled  after  the  statute  of  William(c) 
in  restraint  of  privilege ;  and  the  right  must  indeed  have  existed 
after  that  Act,  if  the  privilege  ever  existed  in  those  menial  ser^ 
vants.,  just  bb  it  did  before  the  Act ;  for  the  statute  saves  the 
rights  of  all  persons  then  having  privilege,  and  makes  no  differ- 
ence in  its  enactments  between  the  case  of  the  master  and  that 
of  the  aervant{c?) 

To  bring  authorities  cither  from  the  records  of  Parliament,  or 
indeed  from  the  records  of  courts  in  times  when  privilege  was  so 
much  larger  than  is  now  contended  or  even  thought  of 
by  the  stoutest  champion  of  *parliamentary  rights — so  [*659] 
much  more  extensive  that  it  might  be  said  to  be  a  dif- 
ferent, rather  than  the  same  claim — ^is  manifestly  of  no  use  in 
disposing  of  the  practical  question  now  before  us. 

But  if  any  one  wishes  to  see  how  far  the  pretensions  of  the 
Houses  of  Parliament  have  formerly  been  carried,  to  know  how 
incumbent  it  is  upon  the  courts  of  law  to  defend  their  high  and 
sacred  duty  of  guarding  the  lives,  the  liberties  and  the  properties 
of  the  subject,  and  protecting  the  respectability  and  the  very  ex- 
istence of  the  Houses  of  Parliament  themselves,  against  wild  and 

(a)  2  P.  Wms.  88S.  (e)  12  it  18  W.  8,  o.  8. 

Q>)  Anon.  1  P.  Wma  US.  (iQ  Sm  10  O.  8,  &  60. 
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extravagant,  and  groundless,  and  inconsistent  notions  of  priv- 
ilege, it  would  be  sufficient  to  refer,  not  to  the  times  of  the  Plan- 
taganets,  of  the  Tudors,  or  of  the  Stuarts,  the  records  of  which 
abound  in  extravagant  dicia  of  the  courts,  and  yet  more  extrav- 
agant pretensions  of  the  two  Houses,  but  to  a  much  later  and 
more  rational  period  of  parliamentary  history — ^to  the  days  of 
the  family  under  whom  happily  all  classes  in  these  realms  have 
so  long  enjoyed,  each  in  its  sphere,  the  rights  of  &eemen. 

In  the  year  1759,  an  action  of  trespass  for  breaking  and  enter- 
ing a  fishery  was  tried  in  the  House  of  Commons,  to  the  lasting 
opprobrium  of  parliamentary  privilege,  to  the  scandal  and  dis- 
grace of  the  House  of  Parliament  that  tried  it,  and  to  the  aston- 
ishment and  alarm  of  all  good  men,  whether  lawyers  or  laymen. 
Admiral  Griffin  made  complaint  to  the  House  whereof  he  was  a 
member,  that  three  men,  whose  names  were  stated,  had  broken 
into  and  entered  his  fishery  near  Plymouth,  had  taken  the  fish 
therefix)m,  and  destroyed  the  nets  therein ;  and  the  House  forth- 
with, instead  of  indignantly  and  in  mockery  of  such  a  preten- 
sion dismissing  the  charge  and  censuring  him  who  made  it,  or- 
dered the  defendants  in  the  trespass,  for  so  they  must 
[*660]  be  called,  to  be  *committed  into  the  custody  of  the 
Serjeant  at  arms.  They  were  committed  into  that  cus- 
tody accordingly ;  they  were  brought  to  the  bar  of  the  House  of 
Commons,  and  there,  on  their  knees,  they  confessed  their  fault ; 
they  promised  never  again  to  offend  the  admiral  by  interfering 
with  his  alleged  right  of  fishery ;  and  upon  this  confession  and 
promise  they  were  discharged  on  paying  their  fees.  So  that  by 
way  of  privilege,  a  trespass  was  actually  tried  by  the  plaintiff 
himself  sitting  in  judgment  against  his  adversary  the  defendant, 
and  the  judge  (for  in  this  case  the  House  and  the  complaining 
party  must  be  considered  as  identical),  was  pleased  to  decide  in 
his  own  favor.(a) 

This  is  enough  to  warn  courts  of  justice  how  they  accede  to 
claims  of  privilege  the  instant  they  hear  that  once  magical  word 

(a)  Commons'  JournAls,  vol  zxviu.  pp.  489,  560.    The  journals  of  that  period 
abound  with  oases  (tf  a  dmilar  Idnd.    6ee  2  Mybie  A;  Keen,  396. 
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pronounoed.  Even  in  the  event  of  the  House  of  Parliament,  by 
their  committee's  report  and  by  their  votes,  having  decided  in 
&vor  of  so  monstrous  a  pretension,  I  should  still  have  deemed  it 
my  duty,  if  the  &cts  of  the  case  authori;sed  me,  to  act  as  I  am 
now  prepared  to  act,  or  rather  to  continue  acting.  K,  instead  of 
justly,  temperately  and  wisely  abandoning  this  monstrous  claim, 
I  had  found  an  unanimous  resolution  of  the  House  in  its  fevor, 
I  should  still  (and  it  was  this  which  made  me  interpose  to  assure 
the  counsel  that  I  needed  not  the  resolution  of  the  House  of 
Commong  in  favor  of  the  Court  of  Chancery),  I  should  still  have 
steadily  pursued  my  own  course,  and  persisted  in  acting  accord- 
ing to  what  I  knew  to  be  the  law. 

Having  disposed^  generally  speaking,  of  the  authorities  of 
Uiose  early  days  by  these  observations,  I  must,  how- 
*evcr,  remark  further  that  I  can  find  no  cases  in  the  [*661] 
books  to  j  ustify  the  assertion  of  privilege  now  made.  I 
Bpenk  not  of  the  records  of  Parliament,  but  confine  my  propo- 
sition to  judicial  authority.  This  distinction  I  feel  myself  after 
mature  deliberation,  authorized  and  bound  to  take.  For  let  not 
any  one  imagine  that  when  1  at  once  and  without  argument  or- 
dered Mr,  Wellesley  to  bo  committed  to  the  Fleet,  well  knowing 
at  the  lime  that  he  was  a  member  of  the  House  of  Commons,  I 
was  taken  unprepared,  or  expressed  a  rash  or  unadvised  opinion. 
The  cjLse  was  femiliar  to  my  inind.  I  had  seen  it  in  every  form ; 
I  had  he<ir<l  it  discussed  in  every  shape ;  I  had  seen  it  in  the 
court  of  Parliament;  I  had  encoimtered  it  in  the  courts  of  law. 
In  aJl  those  courts  I  bad  borne  a  share  in  the  discussion ;  having 
myself  argued  the  greatest  of  all  the  cases(a)  when  it  came  by 
writ  of  error  from  the  courts  of  King's  Bench  and  Exchequer 
Chamber  before  the  highest  judicature  of  the  realm,  the  House 
of  Lords,  sitting  as  a  court  of  law.  The  result  of  that  delibera- 
tion and  attention  has  been  confirmed  in  my  mind  by  more 
recent  inquiry,  and  by  again  going  over  the  ground  I  had  so 
often  previouiily  trodden  ;  and  the  conclusion  I  have  come  to  is, 

(ft)  Bm-dea  y.  Abbo%  BttrMt  y,  C<Aman^  5  Dow,  168. 
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that  there  is  no  ground  whatever  to  Tnajptain  the  claim  of  priy** 
ilege  now  set  up. 

To  those  who  argue  on  the  other  side  I  at  once  make  apresent 
of  almost  all  that  Mr.  Beames  urged  this  morning,  as  to  commitr 
ments  for  refusing  to  put  in  an  answer,  for  refusing  to  pay  money 
ordered  to  be  paid,  for  resisting  a  decree  to  perform  any  specific 

act,  for  cutting  down  timber,(a)  or  doing  any  other  act 
[*662]    in  the  *face  of  an  injunction,  and  in  the  feoe  of  any  other 

order  of  this  court  The  breach  of  any  order  substan* 
lially  of  a  civil  description,  and  in  a  civil  matter,  that  is,  a  matter 
touching  the  rights  of  real  or  personal  property,  will  not  entitle 
this  court,  the  Court  of  King's  Bench,  the  Common  Bench,  the 
Exchequer  of  the  King,  nay,  not  even  the  House  of  Lords  itaelfj 
judging  in  the  last  resort,  to  attach  the  person  of  the  party  having 
privilege  of  Parliament,  and  disobeying  such  an  order. 

I  leave  for  further  observation  that  ingenious  and  acute  part 
of  Mr.  Beame^s  argument  where  he  takes  the  ground  of  denying 
the  distinction  between  a  civil  and  a  criminal  contempt ;  the  only 
part  of  his  argument  in  which  I  think  he  may  be  said  to  have 
thrown  any  new  light  upon  the  subject  I  had,  however,  previ* 
ously  considered  the  question  in  this  point  of  view ;  I  had  fre- 
quenily  heard  it  discussed,  in  the  course  of  the  former  controver- 
sies ;  and  it  was  not,  therefore,  now  presented  td  my  noind  in  this 
light  for  the  first  time. 

Accordingly  the  ground  on  which  I  rest  my  denial  of  parliar 
mentary  privilege  in  the  present  case  is  not  that  taken  by  my 
Lord  Coke,  and  by  the  oftentimes  repeated  resolutions  of  the 
House  of  Commons— the  propoation  which  makes  the  exception, 
but  confines  it  to  treason,  felony  and  surety  of  the  peace,  and 

(a)  In  Shirley  y.  Eari  Feirren,  Lincoln's  Inn  HaU,  July  15,  1831,  the  Lord  Chan- 
oellor  affirmed  an  order  by  which  it  was  directed  that  a  sequestration  should  issue 
Against  the  defendant,  Eail  Feners,  for  catting  down  timber  in  breach  of  an  injunc- 
tion, and  that  an  agent  of  his  Lordship^  who  had  been  a  party  to  the  same  contempt^ 
ahould  be  committed  to  the  Bleet 
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maintains  privilege  in  every  other  case.  I  have  already,  in  the 
course  of  the  argument,  stated  one  reason  why  I  cannot  so  restrict 
the  privilege — why  I  draw  my  line  in  another  direction,  or  higher 
up  upon  the  scale.  If  the  only  ground  of  commitment,  by  a 
court  of  competent  jurisdiction  to  try  the  case,  was  that 
a  breuch  of  the  peace  had  been  *committed,  the  breach  [*668] 
of  the  jYcace  not  being  the  main  ojBfence,  but  only  inci- 
dental to  it,  and  accidental] ly  mixed  up  with  it — ^if  that  were  the 
only  gK)imd,  no  eorirt  could  commit  for  a  contempt  unaccompa- 
nied by  a  breach  of  the  peaec,  however  aggravated  the  crimin- 
alitj  of  that  contempt  might  have  been.  And  a  second  conse- 
quence would  also  follow^  that  this  or  any  other  court  which  had 
not  jurisdiction  of  a  breach  of  the  peace  could  not  commit  at  all. 
A  justice  of  the  peace  eould  commit,  the  Court  of  King's  Bench 
cotild  commit ;  but  the  Court  of  Chancery,  the  Common  Bench, 
or  the  Exchequer,  could  not  commit,  because  they  have  no  juris- 
dictdon,  no  cogizanoe  of  the  peace. 

There  are,  however,  many  offences — ^and  this  is  the  other 
ground  of  my  detiyiug  that  to  be  the  right  distinction — offences 
for  which  no  man  can  doubt  the  right  of  the  courts  of  Common 
Pleas,  of  Exchequer  and  of  Chancery,  to  commit ;  offences  for 
which  till  now  their  right  to  commit  has  never  been  disputed; 
offences  involving  no  breach  of  the  peace,  and  for  which,  by 
every  day's  practice,  parties  are  conMnitted  by  those  courts,  and 
by  the  Court  of  King^B  Bench,  not  sitting  as  a  criminal  court 

If  the  line  is  to  be  assumed  which  has  been  drawn  by  Lord 
Coke  in  the  diEt  lostitute^  and  followed  by  the  Houses  of  Parlia- 
ment without,  as  it  appears  to  me,  duly  weighing  the  subject 
matter,  will  it  be  sold  that  a  member  of  Parliament  can  commit 
perjury  without  punishment?  That  is  no  treason,  or  felony,  or 
breach  of  the  peace  :  it  ib  not  even  such  an  offence  as  for  which 
you  can  have  **  surety  of  the  peace,"  the  expression  used  in  some 
of  the  parliamentary  resolutions. 

It  may  be  said,  indeed^  that  a  member  of  Parliament  is 
liable  to   an    indictment  for  perjury  in  any  court  that  has 
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]*664]  *competent  jurisdiction,  and  will,  on  conviction,  be 
punished  in  his  person  by  imprisonment.  But  upon 
this  two  material  observations  arise :  First,  if  breach  of  the  peace, 
treason  and  felony,  alone  give  to  any  court  a  right  to  take  the 
body  of  a  person  having  privilege  of  Parliament,  where  is  that 
qualification  of  Lord  Coke's  rule,  or  of  the  resolutions  of  the  Com- 
mons, to  be  found,  which  entitles  a  court  after  trial  and  convic- 
tion to  touch  the  person  of  the  privileged  man?  From  the  be- 
ginning to  the  end  of  the  parliamentary  discussions  on  the  subject, 
there  is  no  distinction  taken  between  mesne  process  and  the  exe- 
cution of  a  sentence.  And  yet,  if  the  limit  of  the  rule  of  privi- 
lege is  to  be  taken  from  the  text  of  Lord  Coke,  or  from  the  reso- 
lutions of  the  Houses  of  Parliament,  no  member  of  Parliament 
could  be  imprisoned  even  upon  a  conviction  for  perjury  by  vir- 
tue of  a  judicial  sentence  legally  pronounced.  But  the  second 
observation  renders  the  accuracy  of  the  first  immaterial  What 
shall  be  said  of  a  crime  nearly  equal  to  perjury  as  to  its  effects 
in  defeating  the  ends  of  justice,  a  crime  which,  though  not  in  a 
technical  sense  equal,  is  yet  in  all  other  respects  the  same  with 
perjury,  I  mean  prevarication  upon  oath  ?  If  the  prevarication 
amounts  to  all  that  moral  perjury  can  reach,  either  in  mischief 
or  in  guilt,  if  a  man  has  twenty  times  over  in  his  cross-examina- 
tion told  a  falsehood,  and  his  next  breath  has  operated  his  own 
conviction  of  that  felsehood,  unless  it  be  upon  a  point  material  to 
the  issue  to  be  tried,  it  is  not  perjury  in  law.  What  do  the 
courts,  when  that  foul  crime  is  committed  in  their  faee  ?  They 
do  not  order  the  party  to  be  indicted  for  perjury,  as  he  would  be 
if  he  had  sworn  falsely  to  a  thing  material  to  the  issue — ^because 
they  know  that  he  must  then  escape  upon  a  trial ;  but  they  order 
him  to  stand  committed  for  his  prevarication.  In  what  form,  and 
under  what  name  ?  For  a  contempt  of  the  court  by  prevaricating  on 
his  oath.  Kin  the  Court  of  King's  Bench  a  member  of 
[*666]  Parliament  *should  so  far  forget  his  honor  as  a  repre- 
sentative, and  his  duty  as  a  man,  as  to  prevaricate  grc^y 
on  his  oath,  was  it  ever  dreamt  he  would  be  at  liberty  to  say, 
"true,  I  have  prevaricated ;  but  I  am  a  knight  of  the  shire,  I  am 
a  citizen,  or  I  am  a  burgess  in  Parliament :  true,  it  is,  I  have  done 
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that  which  degrades  and  disgraces  me,  that  which  is  the  most 
flagrant  attempt  that  can  be  made  to  defeat  the  administration  of 
justice ;  true,  it  is,  I  have  done  that  for  conmiitting  which  any 
other  man  would  have  been  hurried  from  hence  to  a  dungeon ; 
but  I  am  a  member  of  the  House  of  Commons ;  I  have  privilege 
of  Parliament,  and  my  person  is  as  sacred  as  the  oath  which  I 
have  taken  and  broken."  Were  any  man  so  ill  advised  as  to 
ofiFer  such  an  insult  to  the  court,  far  from  operating  to  his  protec- 
tion under  this  privilege,  it  is  my  firm  belief,  it  is  my  fervent 
hope,  that  it  would  make  him  cease  to  be  a  member  of  Parliament 
by  expulsion.  But  it  is  also  my  belief  that  it  would,  in  the  first 
instance,  be  visited  with  condign  punishment  by  the  court  whose 
dignity  had  been  outraged ;  and  that,  long  before  the  House 
which  he  had  disgraced  had  thrust  him  forth,  the  court  would 
vindicate  its  insulted  honor,  and  reject  with  scorn  the  plea  of 
privilege  by  which  he  had  aggravated  his  offence. 

The  line,  then,  which  I  draw  is  this ;  that  against  all  civil  pro- 
cess privilege  protects ;  but  that  against  contempt  for  not  obey- 
ing civil  process,  if  that  contempt  is  in  its  nature  or  by  its  inci- 
dents criminal,  privilege  protects  not :  that  he  who  has  privilege 
of  Parliament,  in  all  civil  matters,  matters  which  whatever  be 
the  form  are  in  substance  of  a  civil  nature,'  may  plead  it  with 
success,  but  that  he  can  in  no  criminal  matter  be  heard  to  urge 
such  privilege ;  that  members  of  Parliament  are  priv- 
ileged against  commitment,  qua  process,  to  *compel  [*666] 
them  to  do  an  act;  against  commitment  for  breach 
of  an  order  of  a  personal  description,  if  the  breach  be  not 
accompanied  by  criminal  incidents,  and  provided  the  commit- 
ment be  not  in  the  nature  of  punishment,  but  rather  in  the 
nature  of  process  to  compel  a  performance ;  that  in  aU  such 
matters  members  of  Parliament  are  protected ;  but  that  they 
are  no  more  protected  than  the  rest  of  the  king's  subjects  from 
commitment  in  execution  of  a  sentence,  where  the  sentence  is 
that  of  a  court  of  competent  jurisdiction,  and  has  been  duly  and 
legularly  pronounced.  Now  convictions,  and  the  sentences  that 
follow  upon  them,  are  of  two  sorts ;  either  formally,  upon  trial, 
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by  indictment  or  information  and  verdict,  with  the  oonaeqnfint 
judgment,  or  summarily,  but  as  legally,  as  formally,  by  a  com- 
mitment for  contempt,  where  there  is  no  other  puni  hment  pro- 
vided, and  no  other  mode  of  trying  the  oflfence. 

In  the  case  of  the  Earl  of  Shaftsbury(a)  who,  when  committed 
by  tbe  Lords'  House  of  Parliament,  whereof  he  was  a  member, 
brought  his  writ  of  habeas  corpus^  Lord  Chief  Justice  Bainsford 
in  delivering  the  judgment  of  the  court,  held  that  the  court  had 
no  right  to  consider  the  validity  or  the  form  of  the  warrant  upon 
whicb  the  earl  had  been  committed.  It  was  enough  for  that 
court  that  a  contempt  was  alleged,  and  an  order  of  commitment 
made  upon  which  the  warrant  proceeded ;  and  the  Chief  Justice 
observed  that  if  a  party  guilty  of  contempt  could  not  be  com- 
mitted to  prison,  there  was  then  no  punishment  at  all  with 
which  he  could  be  visited  for  his  offence. 

So,  if  the  party  here  guilty  of  the  contempt  cannot  be 
1*667]  committed  to  prison,  he  must  escape  punishment  *alto- 
gether ;  for  a  breach  of  the  peace  is  not  necessarily  in- 
cident to  the  contempt  And  yet  I  should  have  committed  just 
as  much,  had  there  been  no  breach  of  the  peace,  as  if  the  offence 
of  contemning  the  court  had  been  aggravated  by  the  additional 
offence  of  an  assault  committed  upon  one  of  his  Majesty's  subjects. 

There  are  cases  indeed  which  go  a  good  deal  fttrther,  and 
which  justify  me  in  denying  that  what,  in  common  parlance, 
may  be  called  criminal  contempt,  must  have  been  committed  in 
order  to  oust  the  privilege.  If  the  contempt  savors  of  criminality, 
aad  the  sentence  is  penal,  that  according  to  the  books  appears  to 
be  enough. 

With  respect  to  the  distinction  between  civil  and  criminal 
contempts,  denied  by  Mr.  Beames^  I  agree  that  there  may  often- 
times be  a  dijBSculty  in  finding,  first,  authority  for  deciding  where 
the  line  is  to  be  drawn,  and,  secondly,  instances  in  practice  for 
drawing  it    Yet  diat  line  has  been  recognized  by  the  Court  of 

(a)  6  StateTrialB,  p.  1269,  How.  ed. 
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King's  Bench,  in  Oatmur  v.  Knatchbull^{a)  and  in  Walker  ▼. 
Lord  Oroavenor,{b)  The  former  was  the  case  of  non-performance 
of  an  award,  made  a  rule  of  court ;  for  non-performance,  being  a 
disobedience,  was  a  contempt  of  the  court,  and  so  might  be  re- 
garded as  technically  speaking  and  in  form  an  offence.  But  the 
court  held  that  as  it  related  simply  to  a  civil  matter,  and  was 
rather  in  the  nature  of  process  to  compel  the  performance  of  a 
specific  act,  the  matU  r  was  in  substance  not  criminal  but  civil ; 
and  it  refLiii*^d  to  conimit  the  defendant,  a  member  of  Parliament, 
fijT  his  disobedience.  The  same  doctrine  was  laid  down  in  the 
crther  case,  where  the  non-compliance  was  by  a  peer. 

*Eut  suppose  the-  mattf^r  to  have  been  criminal,  though  [*668] 
without  breach  of  the  peace ;  Buppose,  for  instance,  an 
iBterniption  or  obstruction  of  the  court's  business  by  a  man,  hav- 
ing privilege  of  Parliament,  getting  up  and  stopping  the  court 
by  a  long  harangue^  by  ribaldry,  by  invective,  by  slander,  or  by 
any  other  indecency  wliich  human  wit  may  fancy,  or  human 
folly  may  practice^  is  it  possible  to  doubt  that  the  court  would 
order  its  officer  to  seize  him  forthwith  and  remove  and  commit 
him  to  confinement,  as  a  person  who,  in  the  face  of  the  court, 
hod  been  guilty  of  a  contempt,  of  a  criminal,  and  not  of  a  civil 
kind  ?{c)  Indeed  if  be  was  merely  removed  from  the  court,  that 
would  be  enough  for  the  purpose  of  my  argument;  because  the 
act  of  the  ofTicer^  and,  consequently  of  the  court  itself — ^the  bare 
act  of  taking  the  offender  and  putting  him  out  of  court  is  as  much 
imprfsonmenij  in  contemplation  of  law,  as  if  he  had  been  thrown 
into  the  KiDg^3  Bench  prison.  And  if  the  party  is  privileged 
from  being  sent  to  prison,  he  is  equally  privileged  from  being 
turned  out  of  court.  Yet  if  the  judges  had  not  this  power,  about 
1,100  men  would  have  I  be  right  to  go  and  interrupt  the  business 
of  all  the  courts  in  the  kingdom.    The  business  of  licensing  ses- 

(a)  t  T.  K  448,  (b)  7  T.  E.  HI. 

(c)  A  peer  r^fueing:  to  he  Kwom  is  guilty  of  a  contempt  for  which  he  may  be  oom- 
mkled  wid  fined,  2  Salk.  278.  ''No  peer  or  lord  of  Parliament  hath  privilege  ot 
pBCTagfc  or  tff  I^iHiivmcnt  iigainst  being  compelled  by  process  of  the  coorts  m  Wes^ 
DUtt^ler  UaM  to  }tay  obedifrncc  to  a  writ  ot  habeas  corpus  directed  to  him."  Lord^ 
JouniaJfl^  voL  xxix,  p,B%  J?te  v.  Earl  Ferrers^  1  Bunr.  631. 
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sions  and  of  quarter  sessions  in  the  country  might  be  entirely 
put  a  stop  to  by  one  or  two  gentlemen  in  the  county,  who 
might  happen  to  take  an  interest  in  obstructing  the  proceedings^ 
and  to  be  clothed  with  parliamentary  privilege. 

But  it  is  not  there  only  that  such  interruptions  may  take 
place.  If  these  privileged  individuals  choose  to  carry 
[*669]  *their  political  interference  so  fer,  the  very  business  of 
the  Court  of  Hustings  and  of  the  sheriff  at  elections, 
where  they  are  not  merely  supposed  but  are  almost  assumed  to 
take  a  deep  interest,  may  be  put  an  end  to ;  so  that,  until  we 
come  to  Parliament  itself,  we  should  here  have  upwards  of  a  thou- 
sand persons  who  would  have  the  absolute  right,  uncontrolled 
by  any  power  save  that  of  the  Houses  to  which  they  belong,  of 
entering  individually  or  in  a  body,  into  those  courts,  and  not  only 
obstructing  aU  election,  but  interrupting  the  administration  of  all 
civil  and  criminal  justice. 

Nor  is  the  argument  oJ  inconvenierUi  less  applicable  to  equit- 
able jurisdiction  than  it  is  to  the  other  branches  of  judicature. 
Who  are  the  persons  most  likely  to  be  guilty  of  those  very 
offences  which  this  court  is  most  frequently  called  upon  to  visit 
with  punishment  in  order  to  protect  its  wards?  If  other  courts 
have  a  certain  proportion  of  their  suitors  in  Parliament,  this 
court,  from  the  importance  of  the  matters  brought  before  it,  has 
a  much  larger  proportion  there ;  and  if  there  be  any  cases  in 
which  members  of  Parliament — ^young  commoners,  and  young 
lords — ^are  more  likely  than  others  to  become  obnoxious  to  our 
jurisdiction,  it  is  precisely  in  cases  relating  to  the  safety  of  heir- 
esses and  other  wards.(o) 

(a)  That  interfering  with  the  cnstodyf  or  secretly  enoounging  or  abetting  tlie 
marriage  of  a  ward  of  oourt^  has  always  been  regarded  aa  a  contempt  in  its  nature 
criminal,  and  punishable  as  such  by  commitment  during  pleasure,  see  Phippsr,  Earl 
ofAnglesea,  1  P.  Wms.  696,  and  Kiffeny.  Kiffen,  and  Dr.  YaiderCa  Case  there  dted; 
BBr1>erC8  Casej  3  P.  Wms.  116 ;  Mare  v.  More,  2  Atk.  15^  ;  Anon.  (Hughes  v.  Science), 
2  Atk.  173;  Smith  v.  Smith,  3  Atk.  305;  BuOer  y.  Freeman,  Amb.  301,  and  the 
cases  referred  to  in  Mr.  BlunVs  notes ;  Brandon  r.  Knight,  1  Dick.  160 ;  Stevens  r. 
Savage,  1  Ves.  Jun.  164;  PriesOey  y.  Lamb,  6  Ve&  421;  MiUetY, Bowse,  1  Yes.  419; 
Bathursi  y.  Murray,  8  Ves.  74;  War(of\Y.  Torke,  10  Yes.  461.    In  the  Practical 
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*That  case  may  still  be  supposed  in  real  life  which  in    [*670] 
the  most  finished  part  of  the  most  excellent  of  his  works, 
the  poet  has  so  admirably  described  in  the  history  of  a  trayelled 
and  accomplished  profligate,  of  whom,  when  in  the  depth  of  his 
desperate  fortunes, 

"  Stolen  from  a  duel,  followed  by  ft  nun," 

it  is  added,  as  the  means  of  retrieving  him — 

"  But  if  a  borough  chooae  him,  not  undone." 

And  such  are  the  men  whom  this  arrogated  privilege  would 
suffer  to  CAter  within  the  precincts  of  this  high  court  of  judica- 
ture, and  to  revel  in  the  contempt  of  the  moist  delicate,  the  most 
important  of  the  functions  with  which  it  is  intrusted 

I  have  already  given  a  reason  why  the  authority  of  decided 
cases  in  fiivor  of  privilege  goes  for  little,  if  drawn  &om  times 
when  the  most  extravagant  notions  of  its  extent  were  entertained ; 
but  in  the  same  proportion  must  any  decision  against  privilege 
in  those  times  be  held  so  much  the  stronger  in  behalf  of  the 
law's  authority.  I  will  only  refer  to  a  case  in  Levinz  which 
seems  to  me  directly  in  point — a  case  never  contradicted,  never 
overruled,  and  calculated  by  decision  to  make  an  end  of  the 
argument.  I  allude  to  the  case  of  Wilkinson  v.  BouUon,  before 
the  Court  of  King's  Bench,  when  Lord  Hale  presided,  and  re- 
ported by  Mr.  J.  Levinz.(a)  To  an  action  for  false  im- 
prisonment there  was  pleaded  a  justification,  •*under  the  [*671] 
custom  of  London  for  the  mayor  and  aldermen  to  have 
the  custody  and  guardianship  of  female  orphans  till  twenty-one 
or  marriage,  and  for  any  persons  taking  such  &om  the  guardian 
appointed  by  the  mayor  and  aldermen,  to  be  brought  up  before 
the  court  and  imprisoned.    To  this  plea  there  was  a  demurrer  on 

Register  (p.  134,  Wyatt's  ed.)  a  distinction  is  taken  between  direct  andpositiye  con- 
tempts, for  which  the  party  may  be  punished  by  being  committed  to  the  Fleet  dur- 
ing pleasure,  and  ordinary  contempts,  where  the  commitment  is  only  tOl  the  older 
of  the  court  be  obeyed. 

(a)  1  Lev.  162. 

VOL.  11.  37 
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two  grounds,  the  first  of  which  is  onl  j  material  in  so  &r  as  it 
drew  from,  the  court  a  declaration  that  the  matter  was  crixmnak 
ft)r  which  the  party  had  been  imprisoned.  The  second  ground 
was  that  the  custom  as  alleged  was  ill,  ^^  because  it  is  a  custom  to 
commit  without  exception  of  peers."  This  demurrer  therefor© 
raised  the  question  distinctly,  whether  or  note  peer  could  be  com- 
mitted for  such  contempt  of  the  court  of  aldermen  as  consisted 
in  taking  an  orphan  out  of  the  custody  by  them  appointed; 
and  the  court  held  it  clear  that  a  "  peer  is  not  privileged  in  this 
case" — ^I  cite  the  book — "  for  in  homine  replegiandoj  where  he 
detains  the  body,  he  shall  be  committed  f  and  there  was  judg- 
ment for  the  defendant^  disallowing  tiie  demurrer.  The  authori- 
ties cited  by  the  court  are  the  year  book  11  H.  4^  15>  and  Fitz- 
herbert's  NiUura  Breviumj  68,  CL  The  former  was  a  case  cf 
homine  replegiando^  in  which  the  sheriff  had  returned  that  the 
distress  had  been  eloigned ;  and  one  point  made  w^  that  the 
party  was  a  peer  of  the  realm,  ^^  issint  que  capias  ne  gist  pas  vera 
i^i."  But  the  court  took  the  di^inction  I  have  pursued  here^ 
and  said  "  en  deU  et  trespas  capias  ne  gist  my  vers  un  Count  Baron 
<^.  hujusmodi;  per  ceo  que  pur  cause  de  lour  estate^  il  est  entend  qm 
its  ont  assets^  Jkc. ;  mes  en  cest  case  le  tort  (pie  elfait^  de  ce  que  el  ne 
mffre  U  replevin  estrefait^  est  k  cause  que  son  corps  sera  priSj  de  qud 
estate  que  il  soii;^  and  reference  is  made  to  Eedman^s  Case^  in  the 

time  of  Kong  Bichard.  The  language  of  Fitzherbert(a) 
[*672]    is  equally  precise ;  *"  If  there  be,"  says  that  writer  "  an 

eloignment  returned  by  the  sheriff  the  plaintiff  shall 
have  a  capias  in  vyith^mam  to  take  the  defendant's  body,  and  to 
keep  the  same  yuotisywe,  &c.,  whether  he  be  a  peer  of  tiie  realm 
or  other  common  person." 

But  I  am  cont»t  to  rely  on  the  case  itsd^  decided  by  Lord 
Hale,  and  in  the  same  age  to  which  we  owe  the  Habeas  Corpm 
Act.  It  is  a  case  peculiarly  in  point  with  tiie  present  The 
authority  with  which  privilege  of.  peerage  was  assumed  by  the 
demurrer  to  come  in  conflict^  was  that  of  a  city  court:  the  con-i 

(a)  N.  B.  165,  0. 
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tempt  for  Tfhich  it  was  alleged  tHat  privileged  persons  coxdd  not 
be  arrested  wad  tiking  away  a  ward  of  that  court  Tke  Court  of 
King's  Bench  held  that  the  peerage  and  its  privileges  afforded  no 
protection  in  such  a  case ;  and  to  make  the  authority  more  appli- 
cable, the  court  illustrated  the  decision  by  referring  to  the  writ 
Cfthomine  replegiando,  against  which,  if  a  peer  was  refractory,  it 
was  held  to  be  clear  that  he  must  be  committed ;  that  is,  if  he 
eloigned  the  body  of  the  villein  or  person  sought  to  be  reple- 
vied. Now  Mr.  Long  Welledey  has  here  taken  away  and  de- 
tained the  ward  of  this  court ;  he  has  eloigned  that  ward.  Is  it 
aaying  too  much  to  add  that  a  privilege  which  could  not  protect 
m  peer  in  the  time  of  Charles  II.  against  the  authority  of  the 
ibayoF's  court,  is  still  less  capable  in  the  present  day  of  protecting 
*  Gonunon^  against  the  authority  of  the  G-reat  Seal  ? 

I  have  therefore  the  sanction  of  Wilkinson  v.  BouUon;  I  have 
fte  fllufliority  of  the  year  book  in  the  time  of  Heniy  IV. ;  I  have 
the  great  authority  of  Fitzherbert,  that  a  peer  of  the  realm  as 
well  as  any  other  person  shall  be  committed  for  ob- 
struction, and  contempt  in  the  ^nature  of  obstruction  to  [*673j 
the  procfess  of  the  king's  courts.  You  will  find  more- 
over thftt  the  Star  Chamber — ^I  refer  to  the  authority  of  the  Star 
Chamber  reluctantly,  but  it  was  a  regular  court,  and  one  little 
Mkely  to  err  j^ainst  privilege — that  that  court  committed  a  peer 
of  the  realm.  The  peer  had  disputed  its  authority ;  he  waS  oom- 
liiitted  for  an  offence  in  the  nature  of  a  contempt,  and  by  a 
process  such  as  we  should  use  to  compel  the  performance  of  an 
act 

Upon  the  aultority,  therefore,  of  all  these  cases ;  upon  thd 
afttthority,  still  higher  in  my  own  judgment,  of  the  principle,  and 
tl|K»i  the  reasoB  of  the  whole  matter,  the  absolute  necessity  of 
applying  th«  laiw^  equally  to  all  classes,  and  the  intolerable 
iltdsance  which  would  be  suffered  ^ere  1,000  or  1,100  persons  tc 
exist  in  this  country  placed!  by  privilege  of  Parliament  above  the' 
]»w^  and  enabled  to  defy  the  jurisdiction  of  all  the  king's  courts 
-^upon  all  these  grounds,  I  have  no  doubt  whatever  that  the 
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distinction  here  is  soundly  taken — not  the  distinction  laid  down 
bj  Lord  Coke  of  treason,  felony,  and  breach  of  the  peace  on  the 
one  side,  and  offences  on  the  other,  where  no  treason,  felony,  or 
breach  of  the  peace  has  been  committed — ^a  distinction  inconsist- 
ent with  itself  fruitful  of  bad  consequences,  and  incapable  of 
being  pursued  through  the  authorities ;  and  that  the  true  grounds 
upon  which  to  rest  the  case  are  these  two :  first,  that  privilege 
never  extends  to  protect  from  punishment,  though  it  may  extend 
to  protect  from  civil  process ;  and,  next,  that  privilege  never  ex- 
tends to  protect  even  fix)m  civil  process  where  the  object  of  the 
process  is  the  delivery  up  of  a  person  wrongfully  detained  by  a 
party.  All  the  principle,  all  the  authorities,  all  the  reasoning 
are  in  favor  of  this  groimd,  and  it  is  upon  this,  and 
[*674]  this  ground  only,  that  *the  jurisdiction  of  all  the  courts 
can  safely  and  securely  rest(a) 

(a)  The  following  case,  extracted  ftom  the  Begistnr's  hook^  mm  fbraiahed  to  the 
Lord  Chancellor  by  Mr.  Seton. 

MAStizr's  Casi. 

Lu  C,  8th  August,  1*747. 

A  person  writing  a  letter  to  the  Lord  Chancellor,  relative  to  a  threatened  salt,  and 
inclosing  a  bank  note,  was  held  guilty  of  a  contempt,  and  ordered  to  attend  per* 
Bonally  and  show  cause  why  he  ^oold  not  be  committed;  but  afterwards,  on  his 
appearing  and  expressing  contrition,  he  was  discharged  on  pajrment  of  costa 

The  Right  Honorable  the  Lord  High  Chancellor  of  Great  Britain  this  day  taldng 
notice  in  open  ooart  that  his  Lordship,  on  the  2dof  this  instant  Angusty  had  received 
a  letter  by  the  general  post,  directed  to  the  Right  Honorable  the  Chancellcw  of  £09* 
land,  dated  Yarmouth,  in  Norfolk,  Ist  August,  1747,  signed  Th(Hnas  Martin,  making 
mention  of  fit  bill  in  Chancery  threatened  to  be  filed  against  the  said  Thomas  Martin, 
and  relating  to  the  subject  matter  of  such  suit,  and  inclosing  a  bank  note  for  20L, 
which  he  thereby  desired  his  Lordship's  acceptance  of;  and  the  said  letter  and  bank 
note,  and  also  the  affidavit  of  J.  H.,  proving  the  said  letter  to  be  the  proper  hand- 
writing of  the  said  Thomas  Martin,  being  read;  this  oourt»  upon  taldog  the  aaid 
matter  into  consideration,  deeming  the  contents  of  the  said  letter  and  the  sending 
thereof)  with  such  bank  bill  inclosed  therein,  unto  his  Lordship,  to  be  a  great  ml^ 
behavior  in  the  said  Thomas  Martin,  and  a  contempt  of  this  court,  doth  think  fit  to 
order  that  the  said  Thomas  Martin,  having  personal  notice  hexeoC  do  diow  ouam 
wito  this  court,  the  first  general  seal  after  Minhaelmas  next,  why  be  should  no| 
stand  committed  to  the  prison  of  the  Fleet  for  the  said  contempt  and  misbehavior, 
and  that  he  do  then  personally  attend  this  court ;  and  that  the  said  letter  and  bank 
note  of  201  be  deposited  in  the  hands  of  the-R^rigtrar,  satject  to  the  fiirther  order  of 
thIscourtL    Reg.  Lib.B.174j6,fid.406. 
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FuKTUJUt  Obdxb. 
Ii.  G^  latli  Nomnber,  1747. 

This  court  doth  decree  thftt^  in  oonaderatioii  of  the  raid  Thomaa  Martin's  Babn^ 
aion  to  the  court,  and  asking  pardon  for  his  offence,  and  of  his  being  now 
mayor  of  ♦the  corporation  of  Great  Yarmouth,  and  that  the  commitment  of  [*676] 
liim  to  the  prison  of  the  Fleet  might  be  a  prejudice  to  the  public  businesB 
and  aflUm  of  the  corporation,  the  court  doth  not  think  fit  to  order  him  to  be  com- 
mitted,  he  consenting,  by  Mr.  H.,  his  derk  in  court,  to  pay  the  costs  of  the  order 
made  for  him  to  show  cause  why  he  should  not  stand  committed,  and  of  the  execu- 
tion and  service  thereof^  and  that  the  bank  note  for  20L  which  has  been  left  in  the 
hands  of  the  Re^rar  be  applied  and  distributed  for  the  relief  of  such  of  the  poor 
prisoners  in  the  Fleet  prison  as  are  the  most  proper  objects  of  charity ;  and  doth 
order  that  the  said  bank  note  be  deUrered  by  the  Registrar  to  the  warden  of  the 
Fleet  for  that  purpose,  on  the  behalf  of  Thoaws  Martin.    Beg.  Lib.  B.  1747,  foL  34. 


COLLABD  V.  TIaXR. 

&S.I&— 1831;  6th  May. 

A  testatrix  devised  a  customary  tenement  to  John,  without  words  limiting  the  in- 
heritance. Upon  her  death,  the  dormant  surrenderee,  in  whom  the  legal  estate 
was,  surrendered  the  fee  to  John ;  and  John  died  more  than  forty  years  before  the 
fling  of  the  bill,  having  surrendered  the  tenement  to  a  purchaser,  who  had  notice 
of  the  will  of  the  testatrix :  Held,  that  the  equitable  title  of  the  heir,  which  ao- 
croed  on  the  death  of  John,  was  barred  by  length  of  time. 

The  bill  stated  that  William  Collard,  being  at  the  time  of  his 
death  seised  in  fee  simple  of  certain  customary  messuages  or 
tenements,  holden  of  the  manor  of  Taunton  Deane,  died  many 
years  ago,  leaving  Elizabeth  Collard,  his  widow,  and  customary 
heiress  according  to  the  custom  of  the  manor ;  that,  upon  his 
decease,  Elizabeth  Collard  entered  into  possession  of  the  said 
messoages  or  tenements,  lands  and  hereditaments,  or  into  the 
receipt  of  the  rents  and  profits  thereof,  as  such  customary  heiress, 
and  continued  in  such  possession  or  receipt  till  the  time  of  her 
death ;  that  the  lands  holden  of  the  manor  of  Taunton  Deane  are 
ensfcomary  freehold  of  inheritance,  and,  by  the  custom  of 
the  manor,  are  not  *devi8able  unless  the  tenant  or  [*676] 
owner  makes,  in  his  lifetime,  a  dormant  surrender  to 
the  use  of  a  dormant  surrenderee  or  trustee  upon  the  trusts  of 
the  will  of  the  surrenderor ;  that,  when  a  tenant  of  any  lands 
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holden  of  the  manor  dies,  his  customary  heir,  or  (if  he  has  iziadd 
a  dormant  surrender)  the  dormant  surrenderee  is  required,  by 
the  custom  of  the  manor,  within  three  court  days  after  the  death 
of  the  tenant,  to  make  an  entry  in  the  court  of  the  lord  of  the 
manor,  or  before  his  steward,  the  making  of  which  entry  is  or 
amounts  to  an  admittance,  and  vests  the  legal  estate  of  the  land^ 
in  such  customary  heir  or  in  such  dormant  surrenderee  or  trustee ; 
and  in  case  an  entry  is  not  made  within  three  court  days,  the 
lands  become  liable  to  be  forfeited  to  the  lord  for  a  time,  and  are 
9aid  to  fall  into  lockage  (which  is  a  temporary  forfeiture),  an^ 
when  the  lands  are  in  lockage  the  lord  of  the  manor  is,  by  the 
custom,  bound,  at  any  time  afterwards,  upon  the  payment  cS  a 
treble  fine  to  regrant  the  same  to  the  customary  heir  of  the 
tenant  who  was  last  seised  thereof  or  if  such  tenant  made  a  dor- 
mant surrender,  then  to  the  dormant  surrenderee  or  trustee 
named  therein  or  his  customary  heir :  that  Elizabeth  Collard  ne- 
glected to  make  the  requisite  entry  after  the  death  <^  her  hua- 
band,  whereby  the  said  messuages  or  tenements  fell  into  lockage : 
that  Elizabeth  Collard  by  her  will,  bearing  date  the  20th  day  of 
December,  1777,  after  reciting  that  she  had  by  her  donnmt  sor^ 
render,  surrendered  all  her  lands  in  the  manor  of  Taunton  Deane 
tmto  George  Skuse  and  Gteorge  Townsend,  and  to  the  survivor 
of  them,  and  to  the  heirs  of  such  survivor,  subject  to  her  laat  will 
wd  testament,  devised  as  follows:  "Also  I  give  unto  my  spn, 
John  Collard,  all  that  messuage  or  tenement  and  gardens  with  thei; 
appurtenances,  situate  in  Eastreetch  in  Taunton  St,  Mary  Magda- 
len, late  in  the  possession  of  Madam  Roberts ;  and  all  that  laes^ 

suage  or  tenement  and  gardens  situate  ia  Northtown,  m 
[*677]    the  parish  of  ^Taunton  St  James,  with  their  ai^urte* 

nances,  late  in  the  possession  of  Mr.  Thomas  Buich,  both 
of  them  p^rt  of  the  manor  of  Taunton  Deane ;  all  the  rest,  money 
and  residue  of  my  goods,  chattels,  rights,  and  credits  whatsoever 
and  wheresoever,  I  give  and  bequeath  unto  my  said  son  Jolui 
Qpllard  f  that  Elizabeth  Collard  died  shortly  afterwards,  leaving 
William  Collard  her  youngest  son  and  customary  heir,  fi,nd  also 
the  customary  heir  of  her  late  husband  William  Collard,  according 
to  the  custom  of  the  manor ;  that,  on  or  about  the  11th  day  of  Oo- 
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tobeoTi  1779,  the  lord  of  the  maoor  granted  the  ciistomary  premi- 
iB8  coFmpxiaed  in  Elizabeth  GoUard's  will,  out  of  lockage,  to  the 
ttdd  Q«orge  Townsend,  his  heirs  and  assigns  for  ever,  as  the 
gorviving  snrpenderee  named  in  the  dormant  surrender  made  by 
the  said  Elizabeth  Colkrd ;  that  George  Townsend  was  thereupon 
admitted  and  became  seised  of  the  legal  estate  of  and  in  the  said 
piemises,  upon  the  trusts  of  the  will :  that,  under  these  trusts, 
John  Collard  became  entitled  in  equity  to  the  premises  for  the 
term  of  his  life,  and  subject  to  such  life  estate,  William  Collard, 
ibe  youngest  son  and  customary  heir,  became  entitled  in  equity 
to  the  same :  that  on  the  12th  of  October,  1779,  George  Town- 
tend  Buirendered  the  premises  into  the  hands  of  the  lord  of  the 
manor,  to  the  use  of  John  Collard,  his  heiia  and  assigns  forever, 
according  to  the  custom  of  the  manor,  and  he  was  accordingly 
admitted :-  that,  in  the  year  1782,  John  Collard  surrendered  the 
same  premiaes  to  the  use  of  Hugh  Payne  and  Betty  Collard, 
their  heirs  and  assigns :  tiiat  they  were  admitted  thereto,  and,  in 
tiie  year  1765,  surrendered  the  same  premises  to  the  use  of  George 
Hare,  his  heirs  and  assigns :  that  George  Hare  was  admitted, 
and,  upon  his  death,  the  defendant  Thomas  Hare,  being  his  cus* 
tomary  heir,  was  admitted  tenant,  and  had  ever  since  been  in 
Ihe  receipt  of  the  rents  and  profits  of  the  lands ;  that  the  plaintiff 
was  the  customary  heir  both  of  his  grandfather  William 
OoUard,  and  of  his  fether  William  *Collard,  and  of  his  [*678] 
mothelr  Mary  Collard,  and  of  his  grandmother,  the  tea- 
tatrax  Elizabeth  Collard ;  that  John  Collard  died  several  yean 
ago,  and,  upon  his  death,  William  Collard  the  plaintiff's  &ther, 
if  then  living,  and  if  not,  Mary  Collard,  and  upon  her  decease, 
tlie  plaintiff  as  such  eustomary  heir,  became  entitled  to  the  cus* 
tomary  premiaes  in  question. 

The  bill,  after  stating  that  the  defendant  alleged  that  Hugh 
Payne,  Betty  Collard,  and  George  Hare  purchased  the  premises 
for  full  valuable  consideration  and  without  notice  of  the  plain- 
tiff's title,  charged  that  the  several  persons  under  whom  the 
defendant  claimed  the  premises,  had  notice,  before  or  at  the 
times  when  the  same  were  surrendered  or  assured  to  them,  "  of 
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the  matters  afores^d,  and  particularly  of  the  will  of  fiHzabeiA 
Collard,  and  of  the  premises  having  belonged  to  her  and  being 
held'imder  her  will;"  and  it  further  charged  that  "the  legal 
estate  in  the  premises  became  vested  in  Cteorge  Townsend  as  a 
trustee  upon  the  before-mentioned  trusts,  and  that  John  C<d- 
lard,  Hugh  Payne,  Betty  CoUard,  George  Hare,  and  the  de- 
fendant Thomas  Hare,  respectively,  became  seised  of  the  legal 
estate  in  the  premises  under  and  by  virtue  of  the  surrender  made 
by  George  Townsend ;  and  that  they  held,  and  the  defendaol 
continued  to  hold  the  legal  estate  upon  and  subject  to  the  same 
trusts  upon  which  George  Townsend  held  the  same,  and  that  the 
defendant  was  a  trustee  for  the  plaintiff."  The  prayer  was,  that 
the  defendant  might  be  declared  a  trustee  of  the  premises  for  the 
plaintiff  and  decreed  to  suirender  them  to  him. 

The  answer  stated  that  "  dormant  surrenderees  are  .not  ooai- 
sidered  to  be  and  are  not  in  fact  trustees,  but  ihat  dormant  si»- 
renderees,  when  the  surrenderor  dies  intestate,  take,  both  at  law 

and  in  equity,  according  to  the  custom  of  the  said  manor, 
[*679]    the  absolute  beneficial  ownership,  ^estate,  rights  and 

title  in  fee,  according  to  the  custom  of  the  said  manor, 
of  and  in  the  premises  surrendered,  or  such  parts  thereof  and 
such  estates  therein,  of  which  the  surrenderor  dies  intestate,  with- 
out any  trust  for  the  customary  heir  of  the  surrenderor."  On 
this  ground  the  defendant  insisted,  that,  even  if  the  will  of  Elifr 
abeth  Collard  gave  her  son  John  only  a  life  estate  in  the  prem- 
ises, the  inheritance  of  the  equitable  estate  did  not  descend  to  the 
customary  heir,  but  belonged  to  Townsend,  and  passed  fi^om  him, 
by  his  surrender,  to  those  in  whose  favor  that  surrender  was 
made.  The  defendant  also  stated,  that,  "  Hugh  Payne  and  Betty 
Collard  having  become  entitled  adversely  as  against  the  plaintiff 
and  those  under  whom  he  claimed,  and  having  good  right  to 
convey  and  surrender  such  premises,  for  a  valuable  consideration, 
they,  on  or  about  the  19th  of  May,  1785,  did  surrender  the  said 
premises  to  the  use  of  George  Hare,  his  heirs  and  assigns ;"  and 
he  insisted  "  that  he  had  obtained  good  title  against  the  claim  of 
the  plaintiff  to  the  said  premises  by  the  adverse  possession  of 
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idmaelf  9nd  Ma  piedeoeasoiB  in  estate,  for  a  period.of  forty  jeaiB 
and  upwards,  mthout  notice  of  the  plaintijf 's  claim."  He  said 
further,  ^^that  he  did  not  know  and  could  not  set  forth,  as  to  his 
remembnmce,  information,  or  beliei^  whether  the  several  parties, 
under  whom  he  claimed  title  to  the  premises,  or  any  or  either  of 
them,  be&re  or  at  the  times  when  the  same  were  surrendered,  or 
assored  to  them  respectivelj,  were  or  were  not,  was  or  was  not 
aware,  or  had  or  had  not  notice  of  the  matters  in  the  bill  alleged, 
or  any  or  either  of  them,  or  of  the  will  of  Elizabeth  Collard,  or 
of  the  premises  having  belonged  to  Elizabeth  Collard,  and  being 
held  imder  such  will."  John  Collard,  he  said,  was  dead  many 
yeaiB  ago ;  but  he  did  not  know  when  he  died. 

The  plaintiff  proved  his  title  as  alleged  in  the  bill;  and  the 
documents  showed  that  those,  under  whom  the  defend- 
ant ^claimed,  had  notice  of  the  will  of  Elizabeth  Col-    [*680] 
laid.    The  defendant  proved  that  John  Collard  died 
about  fifty  yeais  ago. 

Mr.  jBieker$teA  and  Mr.  Jacob^  for  the  plainti£ 

As  the  devise  to  John  Collard  in  the  will  of  Elizabeth  do^ 
BOt  contain  any  words  of  limitation,  he  took  only  an  equitable 
estate  for  his  own  life ;  subject  to  which  estate  the  equitable  fee 
descfflided  to  the  customary  heir,  and  was  transmitted  to  the 
plaintiff  by  the  death  of  his  £aither  and  mother.  Townsend  had 
the  legsl  fee ;  and  being  a  trustee  of  it  for  John  during  his  life, 
with  remainder  to  those  through  whom  the  plaintiff  claims,  he 
made  a  surrender  to  John  Collard  in  fee.  It  was  the  duty  of 
Townsend  to  take  care  of  the  interests  of  all  the  cestuM  que  trust; 
and,  the  surrender  by  him  being  made  without  consideration, 
and  to  a  party  who  had  no  claim  except  under  Elizabeth's  wOl, 
John  necessarily  took  the  legal  fee  clothed  with  the  same  trusts 
on  which  Townsend  had  held  it  Hugh  Payne,  Betty  Collard, 
and  Geore  Hare  had  notice  of  Elizabeth's  will ;  and  they  must 
be  held,  therefore,  to  have  been  successively  trustees,  and  the 
defendant  must  be  held  to  be  now  a  trustee,  for  the  party  right- 
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folly  eidilled.  The  doctaiiie  of  C9ioimmdd^  r.  €lmicm{aydom 
not  apply ;  for  there  the  legal  estate  vae  outBtandiE^;  and  tb» 
party,  who  had  aoqiiired  tise  alleged  adverse  poasesalaDf  aod 
aought  to  protect  himself  by  it,  had  uot  gotten  it  by  any  breach 
of  trust,  and  had  not  been  placed  at  any  time  in  liie  sLtoation  cf 
a  trustee.  In  Cholmmddey  y.  CUnUm{(i)^  ]Jord  Mdon  observe^ 
^'  In  the  case  of  a  strict  trustee,  it  was  his  duty  to  take  caxe  cf 
the  interest  of  his  ee»^ue  jtce  (ru^  and  he  was  not  pennitted  to  do 
anjrthing  adverse  to  it ;  a  tenant  also  had  a  duty  to  preserve  tht 

interests  of  his  landlord ;  and  many  acts  thezisfipore  of  a 
^^681]    trustee  and  a  tenant,  *whi(di,  if  done  by  a  stranger 

would  be  acts  of  adverse  possesaioB,  would  not  be  ao  in 
them,  from  its  being  their  duty  to  abstain  firom  them."  The 
plaintiff  has  therefore  a  clear  tide ;  and  length  of  time  ia  not 
in  this  case  any  bar  to  the  relief  he  prays. 

Besides,  a  ddendant  in  ord^  to  protect  himself  by  length  of 
time  as  a  bar,  must  by  his  answer  insist  on  the  benefit  of  it  by 
clear  and  unequivocal  words.  As  the  Statute  of  Limitations 
must  be  insisted  on  in  due  form,  either  by  plea  or  answ^,  so 
this  defence,  which  is  admitted  in  equity  only  by  analogy  to  the 
fiitatute,  must  be  raised  in  due  form.  Here  the  answer  inasts^ 
not  that  the  defendant  is  protected  by  length  of  time,  but  that 
he  has  obtained  good  title  by  adverse  possession  for  more  than 
forty  years,  without  notice  of  the  plaintiff's  title;  and  so  little 
did  he  deem  length  of  time  a  defence,  that  he  says  he  does  not 
know  when  John  Oollard  died,  though  it  was  only  firom  the  time 
of  John  CoUard's  death  that  adverse  possession  could  run. 

Mr.  PemberUm^  conJbrc^ 

Any  title,  which  the  plaintiff  may  have,  accrued  in  possession 
on  the  death  of  John  Collard,  which  took  place  more  than  forty 
years  ago ;  and  the^  question  is,  can  he  now  have  the  assistance 
pf  this  court  to  give  effect  to  his  alleged  equitable  right.  If  the 
l^pl  estate  had  coutLuued  outstanding  in  Townsend  or  any  other 

(d)  2  Jac  k  Walk.  190. 
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perooaa,  it  is  adznitted  that  the  rute  established  in  CholmwiddeyY 
{/lintan  would  wpplj ;  and  is  a  party  to  be  in  a  woiBe  situatioa, 
beoanse  be  has  clothed  his  adverse  possessionidth  the  legal  title? 
The  parties,  who  purchased  from  John  CoUard,  believed  thai 
he  was  the  owner  of  the  estate ;  and  under  that  belief  they  took 
a  conveyance  firom  him.  If  they  can  be  aiSSsoted  with  notiee  of 
an  equitable  tUle  in  the  plaintifi^  that  does  not  render  them  trus- 
tees for  him ;  it  only  gives  an  adverse  equitable  right, 
and  he  is  ^bound  to  enforce  that  right  within  twenty-  [^682] 
one  years.  The  objection  of  l&Qig&  of  time  is  suffir 
dently  raised  in  the  answer ;  and  even  if  it  wese  no^  the  do* 
tedant  has  a  right  to  the  bweftt  of  it,  if  the  &ots  disclosed  m 
evidence  bring  the  case  within  the  rule. 

Thb  MA0T2B  OF  THS  BoLLB  :-^£lizabeth  CoUanl  being  seised 
of  certain  customary  fieeholds,  parcel  of  ^the  manor  of  Taunton 
J>e0ne,  made  a  dormant  surrender  thereof  according  to  the  cus» 
torn  of  the  maaor,  to  two  trustees  and  their  hei3:s,  subject  to  h» 
wiil  and  testament ;  and  afterwards  by  her  will  she  made  a  de^ 
vise  in  £Kv<ff  of  her  son  John  Collard  in  terms,  whicKit  was 
contended,  gave  him  only  an  estate  for  life.  After  the  death  of 
Saizabeth  OoUard,  the  surviving  trustee  in  the  dormant  surren^ 
der,  considering  that  John  C!ollard  took  a  fee  under  his  mother'a 
will,  (m  the  12th  of  October,  1779,  surrendered  the  custcmiary 
tenements  to  the  use  of  John  Co^lajd,  hif  h^irs  aod  aa^igna 

On  the  7th  of  September,  1782,  John.  Collard  sold  the  custo- 
mary tenements  to  Hugh  Payne  and  Betty  Collard,  and  surren- 
dered the  same  to  them  and  their  heirs;  and  the  defendant  in 
the  suit  was  in  possession  under  a  subsequent  sale  made  by  those 
purchasers  to  an  ancestor  of  the  defendant  in  the  suit.  The 
plaintiff  claimed  as  equitable  owner  imder  Elizabeth  CoUard's 
will,  upon  the  groimd  that  John  CpUard  took  only  a  life  estate 
imder  that  will,  and  prayed  a  surrender  of  the  legal  estate  from 
the  defendant  The  time  of  the  death  of  John  Collard  was  not 
distinctiy  in  evidence,  but  it  was  admitted  that  he  had  been  dead 
upwards  of  forty  years  before  the  filing  of  the  bill. 
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The  defendant  relying  upon  the  objection  ariamg  from  the 
length  of  time^  did  not  argue  the  question  whether,  upon  the 
true  construction  of  Elizabeth  Collard's  will,  John  GoUard  did 
take  an  estate  for  life  or  in  fee. 

[*688]  *The  plaintiff  insisted  that  John  Oollard  was  tenant 
for  life  only ;  and  that  in  respect  of  the  fee  which  he 
took  under  the  surrender  of  the  surviving  trustee  of  the  will,  in* 
asmuch  as  he  was  affected  with  notice  of  the  will,  he  was  a  trus- 
tee for  the  uses  of  the  will ;  that  the  defendant  claiming  under 
that  surrender  was  also  affected  with  notice,  and  equally  a  trus* 
tee  for  the  uses  of  the  will ;  and  that  a  trustee  could  not  avail 
himself  of  length  of  time  against  his  cestui  que  trusL 

From  the  death  of  John  CoUard,  which  is  admitted  to  have 
taken  place  upwards  of  forty  years  before  the  filing  of  ihe  bill, 
the  possession  was  plainly  adverse  to  the  titie  of  the  defendant; 
and  the  House  of  Lords  has  decided  that  this  court  will  not  re- 
lieve after  an  adverse  possession  of  twenty  years.  The  defend- 
ant may  be  considered  as  affected  with  notice  of  Elizabeth  Col- 
lard's will ;  and  if  the  plaintiff  had  claimed  within  the  twenty 
years,  there  would  have  been  an  equity  against  the  defendant, 
which  is  now  barred  by  length  of  time.  But  the  relation  of 
trustee  and  cestui  que  trust  does  not  exist  between  these  parties  in 
the  sense  in  which  Lord  Eldon  has  used  the  expression. 

Bill  dismissed  with  costs. 


Is  THE  MaTTEB  of  PtOOTT, 


1881:  SOtli  Julj. 

Proper  fbrm  of  the  leferenoe  under  the  1 W.  4»  a  60. 

The  Ix)rd  Chancellor  stated,  in  relation  to  this  and  several 
other  petitions  which  had  been  presented  under  the  Act  1  W.  4. 
a  60.,  for  enabling  persons  of  unsound  mind,  but  not  found 
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hmatic  by  inquisitioii,  to  convey  property  vested  in  them  by 
way  of  trost  or  mortgage,  that  lihe  reference  xmder  that  Act  ought 
in  future  to  comprise  the  following  points : 

*Pirst.  An  inquiry  whether  the   alleged  trustee  or    [*684] 
mortgagee  was  an  idiot^  lunatic,  or  of  unsound  mind,  or 
incapable  of  managing  his  affiurs ;  and  if  so, 

Secondly.  Whether  he  was  seised  or  possessed  of  the  estate  or 
hereditaments  and  premises  in  the  petition  mentioned,  or  of  any 
and  what  parts  thereoj^  either  alone  or  jointly  with  any  other 
and  what  persons,  as  a  trustee  or  trustees,  upon  any  and  what 
trusts,  or  by  way  of  any  and  what  mortgage  and  for  whom, 
within  the  meaning  of  the  Act; 

Thirdly.  Whether  the  all^;ed  lunatic  trustee  or  mortgagee 
took  any  and  what  beneficial  interest  therein  ] 

Fourthly.  Whether  there  was  any  and  what  power  or  author- 
ity xmder  the  deed  or  instrument  by  virtue  of  which  the  alleged 
lunatic  became  a  trustee  or  mortgagee,  to  appoint  a  new  trustee 
or  trustees ;  and  if  not,  then 

Fifftdy.  A  direction  to  inquire  and  certify  who  was  a  proper 
person  or  persons  to  be  appointed  such  new  trustee  or  trustees 
in  the  room  of — — ;  and  also 

Sixthly.  To  appoint  a  proper  person  to  convey  to  such  new 
trustee  or  trustees. 
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Cochrane  v.  Cochraki!. 

1831 :  9th  Augast 

Biddings  opened  on  an  advanoe  of  5001  upon  IS^SOOiL,  under  the  oirenmrtanoeflL 

Mr.  KoEy  on  behalf  of  a  purchaser,  moved  to  discharge  aa 
order  of  the  Vice  Chancellor  permitting  biddings  to  be  opened 
The  estate  had  been  sold  for  18,600^  upon  which  an 
adTance  dT  5001  was  ofEeied  *hj  a  person  who  wad  [*685] 
present  at  the  sale.  The  order,  it  was  contended  by  Mr. 
Koe,  went  farther  thai^  any  precedent  warranted.  The  proposed 
advanoe  was  less  than  fotir  per  cent,  upon  the  purchase-money; 
aond  ao  thia  was  a  common  adzninistration  duit,  and  not  a  contest 
among  creditors  seeking  payment  out  of  a  deficient  fund,  the 
court  ought  not  to  go  beyond  the  ordinary  rule,  and,  for  the 
supposed  benefit  of  individuals,  parties  in  the  cause,  extend  a 
practipe  which  was  prejudicial  to  suitors  geneifally,  and  which 
Lord  Eldon  had  j&equently  censured  and  regretted. 

Mr.  KindersUy  opposed  the  motion,  and  cited  Lefivy  v.  Ze- 
froyip)  as  an  authority  for  his  Honor's  order.  In  such  cases  the 
court  had  regard  principally  to  the  interests  of  the  parties  who 
would  be  entitied  to  the  proceeds  of  the  sale ;  and  here  all  those 
parties  were  desirous  that  the  biddings  should  be  opened. 

TSE  liORB  Chancellor,  after  looking  at  the  affidavits  and 
the  particulars  of  sale,  observed  that  the  purchase  appeared  to 
him  to  be  a  very  advantageous  one.  Besides  the  value  of  the 
timber,  the  lands  yielded  a  clear  rental  of  more  than  400?.  a  year, 
paid  by  substantial  tenants ;  and  the  leases  werfe  granted  at  a 
period  when  the  lands  were  not  likely  to  be  let  too  high.  It  was 
not  improbable  that  the  estate  might  bring  considerably  more 
upon  a  re-sale  than  had  yet  been  offered.  He  should  therefore 
affirm  the  order,  but  without  costs,  as  this  was  said  to  be  the 
first  instance  of  biddings  being  opened  od  an  advance  of  less  than 
four  per  cent.(6) 

(a)  2  RttSB.  606.  (5)  Laufrenee  r,  BaXUday,  6  Sim.  296. 
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♦Dell  v.  Baklow.  [*686l 

1831:  22dMaich. 

The  deposit  on  an  appeal  is  merely  a  aecority  for  costs :  and,  therefore^  where  an 

appeal  is  diamiaBed  without  costs,  the  deposit  will  be  retomedi  onless  th»  eeort 

makes  special  order  to  the  eonlwy. 

An  order  was  made  in  this  cause  didmisffilDg  the  appeal  MnHbf 
out  costs,  but  nothing  was  said  in  the  order  respecting  the  de- 
posit. 

Mr.  Koe  now  applied  oil  behalf  of  the  appellant,  to  have  the 
deposit  returned.  The  deposit,  he  submitted,  was  merely  in- 
tended as  a  security  for  the  costs,  in  case  they  should  be  giTen 
i^gttBfll  Ate  pflzty  who  appealed. 

Hr.  Oombe^  contra^  relied  on  the  forty-second  of  the  new  orders, 
by  which  it  is  provided  "  that  the  deposit  upon  every  petition 
of  appeal  or  re-hearing,  be  increased  to  201^  to  be  paid  to  the 
adverse  party  when  the  decree  or  order  appealed  from  is  not 
varied  in  any  material  point,  together  with  the  further  taxed 
costs  occasioned  by  the  appeal  or  xe-bearing,,  unless^  the  court 
dudl  otherwise  order.''  The  subject  had  been  before  the  Chan* 
eery  Commissioners ;  and  they  had  introduced  into  then:  report 
a  recommendation  which  it  seemed  to  be  the  object  of  the  forty- 
second  order  to  carry  into  effect  Mr.  Combe  also  referred  to 
the  order  of  Lord  Loughborough,  and  the  construction  which  it 
had  uniformly  received  in  practice. 

The  Lord  Chancellor  said  he  considered  the  deposit  to  be 
la  the  nature  of  a  security  for  costs ;  and  that  for  the  purpose  of 
putting  a  sensible  construction  on  the  forty-second  order,  he 
must  read  the  words  "  unless  the  court  shall  otherwise  order"  as 
governing  all  the  preceding  clauses  of  the  sentence,  and  appli* 
cable  to  the  deposit  as  well  as  to  the  costs.  To  adopt 
the  *other  construction,  would  in  truth  be  to  impose  a  [*687] 
penalty  of  20^  upon  an  appeal.    Consistently  wiih  his 
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judgment  in  this  caae  that  no  costs  were  to  be  given  to  either 
party,  he  should,  therefore,  as  a  matter  of  course,  direct  the  de* 
posit  to  be  returned. 


His  Lordship  acted  on  the  same  principle  in  Portman  y,  JitU, 
18th  March,  1881,  and  in  several  other  cases,  in  which  he  affirmed 
the  decree  of  the  court  below  without  costs. 


Hood  v.  WiLSOisr. 


1831:  16th  July. 

OoBts^  as  between  BoUdtor  and  olie&t^  will  be  aDowed  to  tlie  plaintiff  in  a  o^dltan* 
BoStf  where  there  is  a  deficient  ftind. 

This  was  the  bill  of  a  creditor,  suing  on  behalf  of  himself  and 
other  creditors,  and  praying  the  administration  o£  the  assets  of  a 
deceased  debtor.  The  ^md  had  proved  insuf&cient  to  satisfy  all 
the  debts. 

Sir  E.  Sugden  asked  for  the  costs  of  the  plaintifl^  as  between 
solicitor  and  client.  He  stated  that  where  a  biU  was  filed  for. 
the  general  benefit  of  creditors  or  legatees,  and  the  estate  proved 
deficient,  the  court  had  been  of  late  years  in  the  habit  of  giving 
the  plaintiff  his  costs  of  the  suit  as  between  solicitor  and  client 
This  rule  had  been  adopted  by  Lord  Lyndhurst  in  Turner  v. 
Turner;  and  it  had  also  been  recently  sanctioned  by  the  present 
Master  of  the  Bolls,(a)  and  the  Yice-Ghancellor.(i). 

[*688]  *Mr.  Agar,  contra,  denied  that  any  such  general  prac- 
tice had  been  established,  whatever  might  have  been 
done  in  particular  cases.  Lord  Eldon,  though  repeatedly  ap- 
plied to  for  that  purpose,  had  uniformly  refiised  to  lay  down 
such  a  rule. 

(a)  0kis8um  y.  Ikwes,  5  Riiaa.  29 ;  Rowlands  y.  Tucker,  voL  I  p.  635,  ngpra, 
(5)  IbaUar.  Spicer,  4  Sim. '610. 
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The  Lord  Chancellor  said  lie  saw  no  reason  why  he  shoxild 
depart  from  what  appeared  to  be  the  rule  adopted  in  the  other 
branches  of  the  court,  and  he  therefore  gave  the  plaintiff  his  full 
costs.(a) 


OoLK  V.  Bbandlino, 

1831:  2l8t  Jolf. 

The  coDBent  of  both  parties  is  not  necessaiy  to  a  private  hearing. 

Mr.  Jacob  stated-  that  this  case  related  to  the  custody  of  a 
young  lady  who  was  a  ward  of  the  court,  and  that  some  of  the 
disclosures  made  in  the  affidavits  were  of  so  distressing  a  kind 
as  to  render  it  in  his  opinion  a  proper  cajge  to  be  heard  in  private. 

Mr.  Ellison  and  Mr.  Mathews  said  that,  on  behalf  of  their 
client,  they  could  not  consent  to  a  private  hearing :  there  was 
nothing  which,  in  their  judgment,  made  such  a  course  necessary, 
and  they  were  anxious  to  have  the  matter  heard  and  disposed  of 
at  once. 

The  Lord  Chancellor  said  he  would  direct  the  case  to  be 
heard  in  private,  notwithstanding  that  one  of  the  par- 
ties *withheld  his  consent ;  he  would  act  on  that  as  on    [*6891 
other  similar  occasions  upon  the  responsibility  of  the 
counsel,  who  mve  him  the  assurance  that  a  private  hearing  was 
proper. 

The  case  was  accordingly  heard  in  the  private  room. 

The  Lord  Chancellor  subsequently  followed  the  same 
eourse  in  several  other  instances.(6) 

(a)  The  role  appears  to  be  now  well  established,  provided  there  is  a  deficient  flmd. 
See  hi  addition  to  the  cases  referred  to,  Larkina  v.  FaxUm^  2  Mjlne  t  Keen,  320 ; 
Brodie  v.  BoUon^  3  Mylne  k  Keen,  168. 

(5)  See  in  the  liatter  of  Lord  Portsmonth,  Coop.  106. 

VOL,  IL  88 
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Boys  v.  Williams. 

1831:  30th  July. 

A  testatrix  by  a  codicil  gave  to  A.  and  M.  "'^OIL  each  of  bank  long  annuities,  now 
standing  in  my  name."  At  the  date  of  the  codicil  and  at  her  death,  she  possessed 
long  annuities  sufficient  to  answer  this  bequest  specifically,  but  not  also  to  satisfy 
certain  legacies  charged  by  the  other  testamentary  papers  upon  the  same  stock. 
Evidence  as  to  the  state  and  value  of  the  testate's  property  in  the  funds  at  those 
respective  times  was  admitted ;  and  on  the  effect  of  that  evidence,  and  the 
language  of  the  testamentary  papers,  taken  together,  the  bequests  to  A.  and  M. 
were  held  not  to  be  specific,  but  pecuniary. 

The  will  of  Elizabeth  Shields  bearing  date  the  9th  of  Decem- 
ber, 1817,  after  devising  her  freehold  messuages  and  premises  to 
divers  persons  therein  .named,  proceeded  as  follows:  "I  give 
unto  the  nephews  and  nieces  of  my  late  husband  300t  stock,  51. 
per  cent,  navy  annuities,  to  be  divided  among  them  in  equal 
shares  and  proportions.  I  also  give  to  my  cousins  Elizabeth 
Brown,  Charlotte  Richardson  and  Thomas' Richards,  200/.  stock, 
each,  bl,  per  cent,  navy  annuities.  I  also  give  to  my  relations 
Jonathan  King  and  Sarah  his  wife,  200Z.  stock  51,  per  cent  navy 
annuities;  and  to  my  relations  David  Shore  and  his  brother 
Samuel  lOOZ.  each  of  the  like  stock."  The  will  then  gave  lega- 
cies of  sums  of  4Z.  per  cent,  stock  to  various  individuals  and 
charities,  to  the  amount  in  all  of  1,800Z.  of  that  stock. 

[*690]  *The  testatrix  subsequently  made  a  codicil  dated 
the  6th  of  April,  1818,  which  containea  the  following 
passage :  "Whereas  I  have,  since  the  executing  of  my  last  will 
and  testament,  exchanged  my  5/.  per  cent,  navy,  and  AL  per  cent 
Bank  of  England  stocks,  into  the  Bank  of  England  long  annui- 
ties stock  ;  I  do  by  these  presents  declare  my  will  to  be  that  all 
legacies  in  my  Avill  shall  be  paid  out  of  my  present  stock,  that  is 
to  say,  the  legacies  in  the  five  per  cents,  navy,  and  four  per  cents, 
shall  be  paid  by  the  same  amount  in  the  long  annuities,  5t  per. 
annum  for  lOOZ.  five  per  cents.,  and  4?.  per  annum  for  lOOZ.  four 
per  cents.,  and  in  the  same  proportion  for  less  sums." 
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Another  codicil,  of  the  8th  of  May,  1821  (in  the  pleadings 
called  the  third  codicil),  made  some  alterations  in  the  dispo- 
sition of  the  real  property  devised  by  the  will,  and  concluded  in 
these  words ;  "  I  likewise  give  imto  Amelia  Shields  Boys  and 
Marj  Boys,  daughters  of  Thomas  and  Mary  Boys,  602.  each,  of 
bank  long  annuities  stock,  now  standing  in  my  name." 

A  memorandum,  dated  the  27th  of  July,  1827,  and  also  proved 
as  a  testamentary  paper  contained  the  following  passage ;  "  The 
estate  left  to  Charlotte  Eichardson  to  go  to  Samuel  Shore,  baker, 
of  Tumham  Green,  and  lOOt  bank  five  per  cent  annuities ;  to 
the  children  of  the  late  Thomas  Bichards.of  Isleworth,  lOZ.  per 
annum  out  of  the  same  stock,  to  be  divided  share  and  share  alike ; 
to  my  servant  Elizabeth  Chandler  the  sum  of  5/.  a  year  for  her 
natural  life,  out  of  the  same  stock.  The  testatrix  died  on  the 
8th  of  September,  1828. 

The  question  in  the  cause  was,  whether  the  bequests  to  the 
plaintiffs,  Amelia  S.  Boys  and  Mary  Boys  were  specific 
•legacies  of  50t  of  the  testatrix's  stock  in  the  long  an-    [*691] 
nuities,  or  legacies  of  50/.  sterling  charged  upon  that 
stock. 

At  the  hearing  of  the  cause  before  the  Vice-Chancellor,  the 
depositions  of  Peter  Fenn,  a  clerk  in  the  Bank  of  England,  and 
also  of  a  broker,  who  spoke  to  the  nature,  amoimt  and  market 
value  of  the  stock  standing  in  the  bank  in  the  testatrix's  name, 
at  the  several  times  of  the  execution  of  her  will  and  third  codi- 
cil, and  of  her  death,  were  tendered  in  evidence,  to  show  that 
the  legacies  in  question  to  Amelia  S.  Boys  and  Mary  Boys  were 
not  specific  but  pecuniary. 

His  Honor  rejected  these  depositions  as  inadmissible,  and 
decided  that  the  legacies  were  gifts  of  so  much  stock  in  the  long 
annuities; (a)  and  the  defendants  thereupon  appealed. 

(a)  3  Sim.  563,  where  the  testamentaiy  papers  and  the  purport  of  the  depoaitioiis 
are  very  fbllj  stated. 
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St  K  Sugden  and  Mr.  Bicharda^  for  the  appeal,  said  it  would 
be  convenient  in  the  first  place  to  haye  the  qiiestion  determined 
whether  his  Honor  was  right  in  rejecting  the  depositions.  They 
ttibmitfced  that  inasmuch  as  the  eridence  wa»  offered  only  to  aid 
the  construction  of  words  which  were  in  themselves  equivocal, 
and  not  to  control  or  do  violence  to  the  meaning  of  the  will,  it 
ought  to  have  been  admitted.  "Bank  long  annuities  stock" 
was  not  a  correct  designation  of  any  existing  species  of  govern- 
ment stock.  The  court  in  forming  its  judgment,  had  a  right  to 
whatever  assistance  could  be  derived  from  being  placed,  as  it 
were,  in  the  chair  of  the  testatrix,  and  knowing  with  respect 

to  the  state  of  her  property,  all  the  fiicts  which  she  must 
[*692]    have  *known  and  had  present  to  her  mind  at  the  time 

when  she  sat  down  to  dispose  of  it;  Fonnereau  v. 
JPoyntZj{a)  Selwood  v.  3fildmay,{b)  Colpoys  ▼.  Colpoysji^c)  Lowe  v. 
Lord  Huniingiow€r.{d)  In  the  Attorney- Oeneral  v.  (jfrotej{e)  a 
case  very  similar  to  this,  where  the  evidence  had  been  rejected, 
Lord  Eldon  on  appeal  afterwards  admitted  it;  and  upon  the 
effect  of  that  evidence  he  reversed  the  decision  of  Sir  W.  Grant, 
and  cut  down  legacies,  which  had  been  held  upon  the  words  to 
be  legacies  of  so  much  stock,  to  mere  money  legacies.(y) 

Mr.  Pepys  and  Mr.  Kinderaley^  contra^  contended  that  there 
was  no  ambiguity  apparent  on  the  face  of  the  will ;  and  it  was 
only  the  introduction  of  evidence,  as  to  the  state  of  the  testatrix^s 
property  that  could  create  the  smallest  doubt  or  uncertainty  on 
the  subject.  The  bequest  was  of  "50Z.  each  of  bank  long  an- 
nuities stock  now  standing  in  my  name."  The  expression  "  bank 
long  annuities  stock"  might  not  be  technically  accurate,  but  the 
meaning  Avas  not  the  less  certain.  Nothing  indeed  could  be 
more  clear  or  specific ;  and  it  was  impossible  to  hold  that  evi- 
dence, showing  that  the  testatrix  probably  intended  something 
different  from  what  she  had  in  so  many  wordi^  said,  namely,  to 

(a)  1  Bro.  C.  C.  472.  (e)  3  Mer.  316. 

{I)  3  Ves.  306.  ($^)  See  a  note  of  Lord  Eldcm'fl  Judgmeat, 

(c)  Jac.  451.  p.  589,  infra, 

((2)4  Buss.  532,  n. 
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give  602.  of  the  bank  long  annuities  there  described,  was  not 
tendered  for  the  purpose  of  controlling  and  doing  violence  to  the 
plain  import  of  the  words.  For  the  purpose  of  aiding  construo- 
tion,  the  court  had  no  right  to  look  at  extrinsic  evidence  as  to 
the  state  of  the  property  at  all ;  Eoper  on  Legacies.(a)  The  de- 
cision of  Lord  Thurlow  in  Fonnereau  v.  Poyntz  had  been 
♦frequently  disapproved  of;  but  even  if  its  authority  [*6933 
were  undisputed,  it  was  a  case  of  very  peculiar  cir- 
cumstances, the  language  being  equivocal  and  hardly  intelligible, 
unless  reference  was  had  to  the  explanation  afforded  by  the  evi- 
dence. Besides,  in  that  case,  as  well  as  in  Selwood  v.  Mildmay^ 
a  latent  ambiguity  was  caused  by  the  fact,  that  upon  the  words 
as  they  stood,  there  was  no  fund  in  existence  to  answer  the  lega- 
cies. That  was  not  so,  however,  in  the  present  instance ;  for  the 
testatrix  when  she  made  her  will,  and  also  on  the  day  of  her 
death,  had  an  amount  of  long  annuities,  standing  in  her  name, 
more  than  sufficient  to  satisfy  the  specific  legacies  in  question. 
In  Oolpoys  v.  Colpoys  and  in  the  AUomej- General  v.  Orote^  in- 
accurate and  equivocal  expressions  were  used,  which  could  only 
be  explained  and  reconciled  by  referring  to  matter  dehors  the 
will. 

The  Lord  Chakcellor  said  that  upon  the  question  of  the 
admissibility  of  the  evidence,  he  should  jnot  trouble  counsel  to 
reply,  as  he  entertained  no  doubt  whatever  that  there  had  been 
a  miscarriage  in  that  part  of  the  Vice-Chancellor's  judgment  To 
the  proposition,  that  because  tiie  words  of  the  will  were  clear 
upon  the  face  of  them,  extrinsic  evidence  was  inadmissible,  it 
was  wholly  impossible  to  accede ;  that  being  the  case  of  a  latent 
ambiguity,  the  very  case  which,  according  to  all  the  text  writers, 
formed  the  exception  to  the  general  rule  against  admitting  parol 
evidence  to  explain  or  construe  the  words  of  the  instrument.  It 
was  because  the  ambiguity  was  not  patent,  but  latent,  that-  is  to 
flay,  discoverable  only  upon  reference  to  the  subject  matter  upon 
which  the  will  purported  \0  operate,  that  the  court  was  jus- 
tified in  resorting  to  extrinsic  evidence  at  alL    It  was  per- 

(•)  Vol  L  p.  270. 
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[*694]  fectly  true  that  tlie  court  was  not  at  liberty  *m  the  case 
of  any  written  instrument,  whether  a  will  of  real  car 
personal  estate,  or  a  deed,  to  introduce  into  the  consideration  of 
the  question  of  construction,  any  matter  furnished  by  extrinsic 
evidence  for  the  purpose  of  giving  a  different  meaning  to  the 
words  from  that  Avhich  their  plain  import  conveyed.  The  court 
was  not  at  liberty  by  matter  of  fact  to  overrule  the  construction, 
which  was  matter  of  law,  arising  on  the  face  of  the  instrument 
itself  But  that  proposition  was  perfectly  consistent  with  the 
admission  of  evidence  to  explain,  though  not  to  control  the  lan- 
guage, to  aid  though  not  to  vary  or  alter  the  construction. 

His  Lordship  then  entered  into  a  review  of  the  authorities 
which  had  been  cited ;  and  said  that  the  present  was,  in  his 
opinion,  a  case  in  which  parol  testimony  might  be  admitted  in 
accordance  with  the  principles  laid  down  in  former  decisions, 
and  especially  in  Fonnereau  v.  Poyntz;  that  principle  being,  that 
wherever  the  ambiguity  was  latent,  and  was  only  brought  to 
light  upon  inquiring  into  matters  and  circumstances  dehors  the 
will,  for  the  purpose  of  carrying  its  provisions  into  effect,  the 
uncertainty  might  be  removed  by  evidence  of  the  same  kind  as 
that  by  which  it  had  been  created.  It  was  impossible  to  point 
out  any  substantial  distinction  between  Fonnereau  v.  Poyntz  and 
this  case ;  and,  although  Fonnereau  v.  Poyntz  was  certainly  very 
incorrectly  reported,  and  therefore  sometimes  misunderstood  and 
carped  at,  so  fer  from  having  been  overruled,  it  had  been  recog- 
nized by  Lord  Alvanley  and  Lord  Eldon ;  and  it  had  also  more 
recently  been  referred  to  with  apparent  approbation  in  the  very 

elaborate  opinion  delivered  by  Mr.  J.  Bayley  in  the  great 
[*695]    case  of  Doe  v.  Lord  *Jer$ey{a)  in  the  House  of  Lords. 

The  decision  of  Sir  W.  Grant,  in  Tlie  Attorney- Oenercd 
V.  Orote,  might,  perhaps,  have  created  some  doubt  with  respect 
to  the  principle ;  but  that  decision  had  been  reversed  by  Lord 
Eldon,  and  could  no  longer  be  considered  as  an  authority. 
Upon  these  grounds  he  was  clearly  ^of  opinion  that  the  evidence 
,  tendered  must  be  admitted. 

(a)  Z  Brod.  k  Bing.  551. 
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The  depositions  were  then  read,  from  which  it  appeared  that 
on  the  9th  of  December,  1817,  when  the  testatrix  made  her  will, 
she  possessed  1,560?.  navy  five  per  cents,  and  1,400?.  four  per 
cents,  standing  in  her  name,  and  no  other  sum  of  bank  annuities 
or  government  stock :  that  on  the  8th  May,  1821,  the  date  of 
the  third  codicil,  she  possessed  the  sum  of  154?.  per  annum  long 
annuities  standing  in  her  name,  being  of  the  value  of  2,887?.  lO^. 
at  the  market  price  of  the  day,  but  no  other  sum  of  bank  annu- 
ities or  government  stock:  and  that  on  the  8th  of  September, 
1828,  the  day  of  her  death,  she  possessed  the  sum  of  176?.  per 
annum  long  annuities  standing  in  her  name,  being  of  the  value 
of  3,542?.,  at  the  market  price  of  the  day,  and  no  other  sum  of 
bank  annuities  or  government  stock. 

Sir  E.  Sugden  and  Mr.  Richards  then  submitted,  that  upon 
the  whole  context  of  these  testamentary  papers,  especially  when 
considered  in  connection  with  the  state  of  the  testatrix's  funded 
property,  as  it  was  now  disclosed  to  the  court  by  the  depositions, 
the  testatrix  must  have  necessarily  meant  to  give  to  the  Misses 
Boys  a  sum  of  50?.  sterling  each,  out  of  her  long  annuities,  that 
being  the  only  stock  of  any  description  which  she  then  pos- 
sessed, to  answer  all  the  numerous  legacies  which  by 
♦the  codicil  of  the  6th  of  April,  1818,  were  expressly  [*696] 
charged  upon  that  stock.  Upon  any  other  construction 
the  codicil  of  the  8th  of  May,  1821,  would  operate  as  an  almost 
total  revocation  of  the  will. 

Mr.  Pepys  and  Mr.  Kindersley^  on  the  other  side,  contended 
that  the  evidence  as  to  the  state  and  value  of  the  testatrix's 
funded  property  did  not  carry  the  appellants'  case  further  than 
the  words  of  the  will  and  codicil  had  done.  That  was  the 
opinion  expressed  by  his  Honor  in  the  court  below.  If  the  leg- 
acies to  the  Misses  Boys  were  specific  (and  that  they  were  so 
upon  the  terms  of  the  gift  it  was  impossible  to  deny),  all  that 
remained  for  the  court  to  do  was  to  inquire  whether,  at  the  time 
of  the  testatrix's  death,  she  possessed  a  fund  to  answer  them 
q)ecifically ;  and  to  that  extent,  and  for  that  purpose  only  was 
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the  parol  evidence  now  to  be  received;  Innes  v.  Johnson.(a) 
The  amount  or  value  of  the  ftind  at  other  times,  or  with  refer- 
ence to  other  claims  which  might  possibly  be  made  on  it,  es* 
pecially  if  those  claims  were  merely  pecuniary,  was  immaterial; 
the  court  in  putting  its  construction  upon  the  language  of  be- 
quests which  were  in  form  specific,  having  no  right  to  enter  into 
such  considerations;  Kirby  y,  PoUerfii)  Norins  v.  Harrison,{c) 
Would  it  be  maintained  that  if  the  testatrix  had  subsequently  to 
the  date  of  her  third  codicil  sold  all  her  long  annuities,  these  two 
legacies  would  have  been  good  as  a  charge  on  any  other  stock 
she  might  have  purchased  with  the  proceeds?  In  all  the  cases 
in  which  evidence  as  to  the  state  and  value  of  the  property  had 
been  admitted,  the  bequest  was  general,  of  so  much  of  a  partic- 
ular stock  belonging  to  the  testator,  and  not,  as  here,  of  so  much 

of  a  particular  stock  described  as  then  standing  in  his 
[*697]     name ;  and  in  aU  of  them,  *moreover,  there  had  been  so 

much  varialion  and  incorrectness  in  the  langruage  in 
which  the  different  legacies  alleged  to  be  specific  were  given,  that 
upon  the  fiice  of  the  will  itself,  a  reasonable  doubt  as  to  th^ 
meaning  was  raised. 

The  Lord  Chancellor  : — ^The  court  is  now  called  upon  to 
put  a  construction  upon  these  testamentary  papers,  with  the  aid 
of  all  the  light  to  be  gained  from  the  knowledge  which  the  testa- 
trix was  herself  possessed  of  with  respect  to  her  funded  property, 
and  which  must  be  presumed  to  have  influenced  and  guided  her 
at  the  time  when  she  proceeded  to  dispose  of  it.  It  is  vain  to 
say  that  the  evidence  shall  be  let  in  for  one  purpose,  namely,  to 
show  that  these  legacies  must  be  specific,  because  there  is  a  fund 
to  answer  them,  and  that  it  shall  not  also  be  received  for  the  pur- 
pose of  showing  the  amount  and  value  of  the  fund,  with  a  view 
to  the  decision  of  that  same  question.  The  cases  of  Sehvood  v. 
Mtldmay^  and  Fonnereau  v.  Poynlz^  point  at  no  such  distinction 
or  restriction ;  and  no  such  restriction  has  been  suggested  by 
'  Lord  Eldon  in  The  Attorney^  General  v.  Grole.{d)    If  the  evidence 

(a)  4  Yes.  568.  (e)  2  Mad.  268. 

\h)  i  Yes  748.  (d)  Page  699,  ut^m. 
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as  to  the  state  and  value  of  the  property  is  to  be  admitted  for 
one  purpose,  it  must  be  admitted  for  all ;  the  principle  being, 
that  in  order  the  better  to  come  to  a  correct  conclusion  on  the 
whole  of  the  testamentary  dispositions,  the  court  has  a  right  to 
the  assistance  to  be  derived  from  being  placed  as  much  as  possi- 
ble in  the  position  of  the  testator,  so  as  to  see  with  his  eyes  and 
understand  his  feelings  at  the  time  when  he  exercised  his  dispos- 
ing power;  and  having  now  the  benefit  of  that  assistance,  I  am 
clearly  of  opinion  that  these  must  be  considered  as  mere  pecu- 
niary legacies,  intended  to  be  charged  upon  the  stock  in  question. 

*It  was  said  with  truth  that  when  the  legacies  are  [*698] 
specific,  it  is  a  matter  of  no  importance  to  ascertain 
what  was  the  value  of  the  fund  either  at  the  time  of  the  testator's 
death  or  at  the  date  of  the  will ;  for  all  that  would  result  from  a 
deficiency  of  the  fund  would  be  that  some  parties  would  go  un- 
paid. But  the  very  question  here  is,  whether  the  legacies  are 
specific  or  not;  and  in  determining  that  question,  the  court 
is  clearly  called  upon  to  look  at  the  state  and  amount  of  the  tes- 
tatrix's property  with  reference  to  the  provisions  contained  in 
the  whole  of  the  testamentary  papers,  and  will  not  lightly  assume 
that  she  has  given  legacies  without  any  intention  that  they  should 
inure  for  the  benefit  of  the  legatees.  The  court  always  leans, 
where  without  violence  to  the  words,  and  in  fairness,  it  can  do 
so,  towards  such  a  construction  as  will  make  the  whole  -svill  ef- 
fectual, rather  than  to  a  construction  which  would  render  one 
half  or  two  thirds  of  its  provisions  utterly  inoperative. 

Now  I  desire  to  know  in  what  respect  this  case  difiers  from 
the  others  in  which  evidence  of  the  state  and  value  of  the  prop- 
erty has  been  received  in  aid  of  the  construction  ?  It  is  said 
that  here  the  probability  that  these  legacies  were  intended  to  be 
pecuniary  is  not  so  great  as  it  was  in  those  cases ;  ,and  it  is  fur- 
ther said,  that  the  words  designating  the  subject  matter  of  the 
gift  are  stronger  and  more  specific  than  in  them;  but  I  confess  I 

see  no  substantial  distinction  between  " 1  in  long  annuities 

to  be  transferred  by  my  executors  to  the  legatees,"  the  expres- 
sion used  in  Fonnereau  v.  Poyniz,  and  "  50i  each  bank  long  an- 
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nuities  stock  now  standing  in  my  name,"  the  expression  with 
which  I  have  here  to  deal.  In  both  cases  equally  the  testatrix 
appears  to  me  to  be  plainly  dealing  with  her  own  fund,  and 
that  a  fund  which  she  conceived  she  then  had  in  her  posses- 
sion. The  same  observation  appears  to  have  occurred  to 
[*699]  *Lord  Eldon  in  The  Attorney' Oeiieral  v.  Oroie^  with 
respect  to  the  expression  "  further  part  of  my  stock,"  as 
indicating  an  impression  on  the  mind  of  the  testatrix  that  she 
was  dealing  with  stock  which  she  then  actually  had.  That 
expression  appears  to  me  to  be  quite  as  strong  in  favor  of  hold- 
ing the  legacy  there  given  to  be  specific,  as  any  words  which  are 
to  be  found  in  this  will.  Nevertheless  Lord  Eldon,  upon  the 
effect  of  thAt  expression,  considered  in  connection  with  the  rest 
of  the  will,  and  as  elucidated  by  the  evidence  with  respect  to 
the  state  and  value  of  the  property,  determined  that  the  legacies 
of  so  much  of  the  testatrix's  long  annuities  stock  were  to  be 
construed  as  mere  money  legacies  charged  upon  that  stock. 

Any  intimation  which  his  Honor  may  have  thrown  out,  as  to 
what  his  opinion  might  have  been  if  the  evidence  were  admitted, 
must  have  been  entirely  extra-judicial. 

Judgment  reversed. 
Eeg.  lib.  A.  1880.  fol.  2956. 


Attorney-General  v.  GR0TE.(a) 

1827: 

Legacy  of  "  lOOZ.  long  annuities  stock''  held,  upon  the  context  of  the  will  and  the 
tenns  of  the  gift  as  compared  with  those  of  the  other  bequests,  and  upon  the  eyi- 
dence  of  the  iBtate  of  the  fhnded  property,  to  be  pecuniary  and  not  specifia 

This  case(i)  was  argued  on  appeal  before  Lord  Eldon,  who 
had  not  pronounced  judgment  at  the  time  when  he  resigned  the 
Great  Seal ;  but  the  following  written  opinion  was  afterwards 

(a)  See  the  preceding  case.  (6)  Reported  in  3  Mer.  316. 
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deKvered  out  by  his  Lordship,  the  parties  having  consented  to 
accept  it  as  his  judgment : 

**'I  have  very  frequently  given  my  attention  to  this  [*700] 
case,  and  I  have  no  hesitation  in  stating  that  I  have 
often  changed  my  opinion  upon  it.  To  say  that  I  have  never 
been  able,  to  my  own  satisfaction,  to  reconcile  the  decisions  to 
be  found  in  the  books  upon  cases  which  involve  similar  que# 
tions,  is  only  to  repeat  what  I  have  often  stated  in  court.  The 
difficulties  in  this  case  are  probably  considerably  increased  by  the 
judge's  being  obliged  to  take  the  will  and  codicil  as  they  are  to 
be  found  in  the  probate,  although  it  is  very  possible  that  their 
contents,  when  the  testatrix  made  them,  might  influence  the 
construction  of  such  parts  as  must  now  be  taken  to  be  the  whole 
of  the  will  and  codicil.' 

"  I  think  there  is  evidence  upon  the  face  of  the  will  that  the 
testatrix  meant  the  legacies  which  she  connects,  with  the  word 
'stock'  to  be  legacies  of  stock  which  she  had.  She  uses  the  ex- 
pression *  further  parts  of  my  stock ;'  and  where  the  testatrix 
uses  the  expression  *  my  stock,'  I  conceive  she  means  to  give 
what  she  has. 

"  The  question  is  whether,  where  she  gives  lOOZ.  long  annui- 
ties stock,  she  means  the  same  as  if  she  had  given  lOOL  per  an- 
num long  annuities.  It  is  difficult  to  get  rid  of  a  strong  impres- 
sion which  the  repeated  variations  of  the  terms  '  gifts  of L 

per  annum  bank  long  annuities,*  and  of  the  terms  *  lOOt  long 
annuities  stock,'  to  be  found  in  this  will,  create  in  the  mind  of  a 
person  reading  the  will.  It  is  difficult  to  conceive  that  the  testa- 
trix really  meant  the  same  thing  in  both  cases.  IQut  individual 
belief  ought  not  to  govern  the  case ;  it  must  be  judicial  per- 
suasion. 

"Parol  evidence,  if  there  were  any,  of  what  the  testatrix 
meant,  will  not  do.     In  Stafford  v.   Ilorton^ia)   as   I  under- 

(a)  1  Bro.  C.  C.  4S2. 
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[*701]  stand  *it>  parol  evidence,  or  what  oould  only  have 
been  proved  by  parol  declarations,  was  held  not  to  be 
admissible  to  control  the  words  of  the  will.  After  frequently 
changing  my  opinion  upon  the  present  case,  as  I  apprehend  evi- 
dence of  the  state  of  Ae  funded  property  of  the  testatrix  may 
be  resorted  to,  I  have  come  to  the  conclusion  that  there  is  enough 
in  the  terms  of  the  gift  and  the  state  of  the  property,  taken  to- 
gether, to  authorize  a  court  in  saying  that  the  lOOL  were  not  to 
be  loot  per  annum,  but  so  much  stock  as  would  be  sufficient  to 
pay  100/.  Those  terms  and  that  state,  taken  together,  seem  to 
me  to  authorize  this  construction  of  the  legacies,  as  reasonably 
as  any  words  in  Fonnereau  v.  PoyrUz  authorized  a  limited  con- 
struction of  ^ums  in  long  annuities  in  that  case. 

"  This  is  the  opinion  I  have  finally  formed  after  giving  repeated 
attention  to  every  part  of  the  gifts  in,  and  contents  of  the  AviU  and 
codicil,  and  to  all  the  reasoning  I  have  met  with  in  reports.  That 
this  is  a  very  doubtful  case,  and  that,  therefore,  no  opinion  of 
mine  upon  it,  or,  as  I  think  of  any  body,  can  be  justly  represented 
as  unquestionably  right,  I  admit ;  but  such  as  my  opinion  is,  I 
have  stated  it  If  it  is  acted  upon,  the  legacy  in  question-is  lOOt 
and  not  lOOi  per  annum." 


"  His  Lordship  doth  order  that  such  part  of  the  decree  made 
on  hearing  this  cause  on  the  22d  day  of  July,  1817,  as  declares 
that  the  several  legacies  of  long  annuities  and  long  annuity  stock 
mean  so  much  in  the  long  annuities,  be  reversed  ;  and  doth  de- 
clare that  the  said  several  legacies  of  long  annuities  and  annuity 
stock  mean  so  much  in  money,  to  be  raised  by  sale  of  a  sufficient 
part  of  the  said  testatrix's  bank  long  annuities.  And  it 
[*T02]  is  *ordercd  that  the  said  decree  be  also  varied  by  direct- 
ing that  the  costs  of  the  relator,  thereby  directed  to  be 
taxed,  be  taxed,  as  between  solicitor  and  client,  and  in  all  other 
respects  it  is  ordered  that  the  said  decree  be  affirmed." 
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Deerhurst  V.  The  Duke  of  St.  Alban's. 

1831 :  5th  and  10th  December. 

A  second  rehearing,  after  the  canse  has  been  heard  and  decided  m  the  court  below, 
and  once  reheard  on  appeal  by  the  Lord  Chancellor,  is  not  a  matter  of  rights  but 
an  indulgence  which  the  court  will  only  grant  on  a  special  case  made. 

» 

This  was  a  petition  of  appeal  from  a  decision  of  Lord  Lynd- 
hnrst.  The  case  had  been  originally  heard  and  decided  by  Sir 
John  Leach  when  Vice-Chancellor.(a)  It  was  afterwards  heard 
on  appeal  by  Lord  Eldon,  who  resigned  the  Great  Seal  before 
delivering  judgment;  and  it  was  heard  a  second  time  on  appeal 
in  December,  1829,  by  Lord  Lyndhurst,  who,  on  the  day  he 
quitted  office,  handed  his  written  judgment  to  the  Registrar,  sim- 
ply affirming  his  Honor's  decree.  A  petition  was  now  presented, 
and  came  on  for  argument,  praying  that  Lord  Lyndhurst's  deci- 
sion might  be  reheard. 

Sir  E.  Sugden,  for  the  respondents,  took  a  preliminary  objec- 
tion, that  the*  appellants  had  no  right  to  a  second  rehearing. 
They  might  have  two  hearings  in  the  court  below,  and  were  then 
entitled  to  one  rehearing  in  the  Court  of  Appeal ;  but  they  could 
not  have  the  cause  twice  heard  m  tnat  court. 

The  Lord  Chancellor,  considering  that  it  involved  an  im- 
portant question  of  practice,  directed  the  petition  to  stand  over, 
that  he  might  have  the  benefit  of  the  assistance  of  the 
learned  judges  in  the  other  branches  *of  the  court,  and    [*703] 
that  the  appellant's  counsel  might  be  prepared  to  argue 
the  point. 

December  lOth. — ^The  preliminary  objection  was  this  day  very 
fiilly  argued  before  Lord  Chancellor  Brougham,  assisted  by  the 
Master  of  the  Rolls  and  the  Vice-Chancellor. 

Sir  B.  Sugden  and  Mr.  C,  Somilly^  in  support  of  the  objection, 
(a)  6  Uod.  %%%. 
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Mr.  Pepys^  Mr.  Preston  and  Mr.  Hodgson.,  contra. 

The  case  was  argued  on  both  sides  upon  the  naked  question  of 
right,  without  reference  to  any  special  circumstances  which  nught 
be  supposed  to  arise  from  the  nature  of  the  proceedings,  or  the 
manner  in  which  the  judgment  appealed  from  was  delivered.     It 
was  admitted  on  the  part  of  the  respondents,  that  the  objection 
did  not  apply  to  motions  or  to  petitions  in  bankruptcy.    The  fol- 
lowing authorities  were  referred  to ;  Brown  v.  Higgs^{a)  Nbtt  v. 
Hill,{b)  Porter  v.  Hubert^c)  Byion  v.  Eyion^id)  Falkland  v.  CJie- 
n€yj{e)  Bovey  v.  Smii>i,(</)  Noel  v.  Bohinson^Qt)  Howel  v.  Hov)eL,{i) 
Parker  v.  Dee^ijc)  Fox  v.  Ma/creth^(l)  East  India  Company  v.  Bodr 
damy{  m)  Williams  v.  Ooodchildj  (n)  Oifford  v.  HorU{6)  Waldo  v. 
Caleyj{p)  Buck  v.  Faivcett,  {q)  Blackburn  v.  Jep8on.{r) 

[*704]  *The  ViCE-CnANOELLOR : — ^thisis  a  question  that 
admits  of  no  doubt,  because,  though  the  early  books 
show  a  repetition  of  rehearings  to  a  great  and  injurious  extent^ 
yet  the  case  of  Fox  v.  Macreth  before  Lord  Thurlow  has,  in  fact^ 
decided  the  very  point  now  in  contest.  That  case«vas  first  heard 
by  Lord  Kenyon,  at  the  Bolls,  then  on  appeal  by  Lord  Thurlow, 
when  his  Lordship  affirmed  the  judgment  of  the  Master  of  the 
EoUs ;  and  on  the  partjr  attempting  to  have  a  second  rehearing 
before  the  Lord  Chancellor,  his  Lordship  considered  the  point, 
and  expressly  decided  against  it :  there  was  then  an  appeal  to  the 
House  of  Lords,  and  no  objection  was  made  to  the  course  which 
Lord  Thurlow  had  taken.  It  also  appears  that  in  the  year  1807, 
the  same  doctrine  was  confirmed  in  the  case  of  The  East  India 

(o)  8  Vea.  561.  Arg.  453,  where  most  of  the  older  cases 

(6)  1  Vera.  1 07.  are  stated  and  commented  upon, 

(c)  2  Ch.  Eep.  85.  (?n)  13  Ves.  421. 

(d)  4  Bro.  P.  C.  149,  TomL  ed.  (n)  2  Rusa.  91. 

(e)  6  Bro.  P.  C.  4T6,  TomL  ed.  (o)  1  Scho.  &  Lef.  386. 
\g)  1  Vem.  60,  84,  144.  {p)  16  Ves.  206. 

(h)  1  Vem.  90,  453,  460,  469.  (q)  3  P.  Wma.  242. 

(0  1  Dick.  426.  (r)  2  Ves.  &  B.  359.    See  also  Ormerod 

{k)  2  Ch.  Ca.  200;  3  Swan.  529.  v.  ITardman,  5  Ves.  T22;  Mackintosh  y. 

{t)  3  Bro.  C.  C.  45 ;  1  Harg.  Jurid.  Townsend^  16  Vea.  330. 
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Company  v.  Boddam^{a)  before  Lord  Erskine,  in  whicli  a  question 
of  a  similar  nature  came  before  him :  for  in  that  case  there  had 
been  first  a  hearing  at  the  Rolls ;  then  an  appeal  to  Lord  Eldon ; 
and  finally  a  petition  of  appeal  against  his  Lordship's  decree, 
which  Lord  Erskine  after  argument  refused  to  rehear. 

In  this  case  there  has  been  a  judgment  pronoimced  by  the 
Master  of  the  Rolls  when  Vice-Chancellor ;  a  petition  of  rehear- 
ing has  been  heard  and  decided  by  Lord  Lyndhurst,  although 
his  Lordship,  in  consequence  of  the  reasons  assigned,  did  not  state 
the  grounds  of  his  judgment  at  length ;  and  now  the  attempt  is 
to  have  the  appeal  reheard  before  the  Lord  Chancellor,  who 
stands  in  the  same  situation  as  Lord  Lyndhurst  would  have  done, 
had  the  application  been  made  to  him.  It  appears  to  me  that 
the  present  case  is  completely  bound  by  the  authorities 
referred  to,  and  that  the  cases  of  *Brown  v.  IIiggs,{b)  [*705] 
and  Blackburn  v.  Jepson,{c)  form  no  exceptions  to  the 
rule  which  those  authorities  establish ;  for  in  Brown  v.  Htggs 
there  had  been  a  rehearing  at  the  Rolls,  and  then  the  Lord  Chan- 
cellor heard  the  cause  when  it  was  brought  before  him  on  a  peti- 
tion of  rehearing ;  and  the  like  state  of  circumstances  existed  in 
BhcJdmrn  v.  Jepson.  But  this  is  not  the  state  of  circumstances 
we  are  now  dealing  with,  the  question  here  being,  whether,  when 
the  judge  below  has  given  a  decision  which  has  been  solemnly 
confirmed  by  the  decision  of  the  court  above,  that  same  judge 
shall  be  called  upon  to  rehear  his  decision.  If,  however,  instead 
of  having  it  already  fixed,  we  wanted  a  rule,  it  would  be  wiser 
to  adopt  that  of  Fox  v.  Macreih{d)  than  to  leave  the  matter  in 
doubt  and  uncertainty. 

The  Master  of  the  Rolls  : — ^The  more  regular  mode  would 
perhaps  be,  that  the  party  opposing  a  second  rehearing  should 
apply  to  have  the  petition  of  rehearing  removed  from  the  paper 
of  appeals ;  but  I  presume,  his  Lordship,  on  a  point  of  so  much 
importance,  will  not  prevent  a  decision  of  the  questi(m  upon  a 

(a)  13  VoB.  421.  (c)  2  Ves.  A  B.  359." 

(6)  8  Vea.  661.  (d)  Bro.  C.  C.  451. 
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mere  ground  of  form.  I  consider  this  as  an  application  to  reheat 
a  judgment  of  Lord  Lyndhurst,  after  his  Lordship  has  pro- 
nounced a  decision  afltoning  that  of  the  judge  in  the  court  bdow- 

It  does  not  appear  to  me  that  we  are  to  adopt  any  general  rule 
with  respect  to  rchearings,  and  I  do  not  think  that  any  such  rule 
can  be  laid  down  as  was  insisted  upon  in  argument  Brown  v. 
Higgs  and  Blackburn  v.  Jepson  would  not  fell  within  the  prin- 
ciple attempted  to  be  established,  for  they  were  both  causes  in 

which  two  rehearings  were  allowed.  But  the  question 
[*706]    now  is,  not  whether  *there  is  to  be  a  rehearing  after  a 

judgment  at  the  Rolls,  but  whether,  after  there  has  been 
a  hearing  in  the  court  below  and  another  in  the  court  above,  the 
judgment  on  that  second  hearing  shall  be  again  reheard.  Upon 
this  point  Lord  Eldon's  opinion  in  Brown  v.  Higgs  is  extremely 
distinct.  There  the  appeal  called  for  his  judgment,  and  he  said 
very  properly,  that  he  would  not  consent  that  the  judgment 
should  go  to  the  House  of  Lords  as  affirmed  by  him,  without 
hearing  the  argument  upon  it.  That  is  a  very  dilBferent  thing 
from  permitting  a  rehearing  of  an  appeal  which  the  Lord  Chan- 
cellor has  already  once  heard. 

It  is  not,  I  presume,  contended  here  that  there  is  any  absolute  . 
necessity  of  there  being  no  more  than  two  hearings.  It  is  plainly 
a  matter  of  discretion  in  the  court  above,  whether,  after  a  hear- 
ing in  two  distinct  courts,  a  rehearing  shall  be  permitted.  In  the 
early  reports  the  practice  appears  to  have  been  to  allow  rehear- 
ings a;i  often  as  the  caprice  or  passions  of  the  parties  prompted : 
but  it  cannot  be  pretended  that  the  present  practice  is  to  be  gov- 
erned by  such  precedents ;  and  indeed  we  find  from  the  case 
cited  from  Peere  Williams,(a)  that  in  Lord  Talbot's  tinae,  his 
Lordship  considered  it  as  discretionary  whether  he  should  per- 
mit more  than  one  rehearing.  In  Fox  v.  Macreth,{b)  Lord  Thur- 
low  is  to  be  considered  as  adopting  this  rule,  that  if  there  has 
been  any  decision  in  the  court  below,  and  afterwards  one  in  the 
court  above,  the  latter  court  is  not  bound  to  grant  tha  parties  a 

(o)  Buck  V.  Fciwceti,  3  P.  Wms.  242.  (6)  3  Bra  C.  C,  46. 
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reikeaiing  as  a  matter  of  course ;  but  that  special  circumstances 
may  be  shown  lliat  would  induce  the  court  to  give  such  permis- 
sion:  and  Lord  Thurlow  in  the  judgment  that  has  been  cited, 
distinctly  denied  that  any  authority  should  ever  prevent  him 
£x>m  adopting  that  rule. 

*It  was  said  the  rule  ought  to  be  established  by  the  [*707] 
l^slature.  That  opinion,  however,  cannot  be  seriously 
stated.  The  Lord  Chancellor  has  a  right  to  adopt  those  rules  of 
practice  which  will,  in  his  opinion,  promote  the  ends  of  justice. 
Lord  Thurlow's  rule  has  been  followed  by  Lord  Erskine ;  and 
the  question  is,  whether  the  Lord  Chancellor  should  now  depart 
firom  that  rule.  Now  it  would  not,  I  conceive,  be  expedient  for 
the  administration  of  justice,  or  consistent  with  the  rule  sanc- 
tioned with  that  view,  that  after  two  authorities  have  been  de- 
termined, on  so  much  consideration,  a  judge  shoidd  wantonly 
depart  firom  them. 

But  if  those  authorities  had  never  existed,  the  question  might 
still  be  considered  upon  the  reason  and  principle  of  the  thing. 
The  party  now  asking  a  rehearing  has  already  had  one  judgment 
of  the  Vice-Chancellor's  Court,  and  a  second  judgment  by  the 
Lord  Chancellor;  and  now  he  applies  to  have  the  judgment  re- 
heard :  it  being  still  open  to  him  to  have  a  third  judgment  by 
way  of  appeal  to  the  House  of  Lords.  Is  that  application  con- 
sistent with  reason  and  equity  ?  or  would  it  not  rather  be  an 
encouragement  to  vexatious  litigation  to  accede  to  it?  I  am 
therefore  of  opinion  that  the  rule  is  now  settled,  not  in  ordinary 
cases  to  permit  a  rehearing  before  the  Lord  Chancellor ;  and  if  it 
were  not  so  settled,  I  should  submit  that  such  a  rule  ought  now 
to  be  adopted. 

The  Lobd  Chancellor  : — ^I  entirely  agree  with  their  Honors 
in  the  view  they  have  taken  of  this  case,  and  upon  the  authori- 
ties to  which  they  have  referred  it.  The  reason  why  I  was  anx- 
ious to  have  their  assistance  was  partly  personal  to  myself). 
viz.,  that  the  question  disposed  of  in  one  way,  would  save- 

VOL.  JI.  3i)' 
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[^708]  ^e  from  a  considerable  labop — ^I  mean  ibe  LeuriDg  of 
two  most  important  appeals,  the  one  at  the  bar,  and  the 
'other  that  of  Foumier  y.  Patne.{a)  But  I  was  also  amdoufi  that 
it  should  receive  full  discussion,  and  that  the  weight  of  their  oa- 
thoritj  should  be  added  to  the  decision  of  the  court,  becautt, 
though  the  case  appeared  to  leave  no  reasonable  doubt  as  to 
what  the  course  ought  to  be,  yet  it  clearly  appears  that  aome 
d^ree  of  uncertainty  must  have  existed,  and  that  the  question 
has  in  some  sort  been  considered  as  open.  In  neither  case^^ 
neither  in  the  one  before  us,  nor  in  Foumigr  v.  Paynej  was  an 
application  made  to  discharge  the  order  for  setting  down  the 
'petition  of  rehearing,  but  the  respondents  reserved  the  point  till 
the  cause  came  on,  and  then  took  it  as  a  prelimimury  objeoticat 
Upon  looking  iilto  the  oases,  I  find  that  Lord  Thttrlowgave  a 
'isolemn  and  deliberate  opinion  upon  the  very  point.  He  himsdf 
directed  attendance  upon  the  petition,  and  then  counsel  bebig 
folly  heard  upon  that  attendance,  after  taking  time,  he  delivered 
that  judgment  which  has  been  considered  in  TTie  Fast  India  Cbm- 
party  v.  Boddam{b)  as  settling  the  rule.  And  though  it  was  said 
•that  The  Fast  India  Company  v.  Boddam  was  only  the  case  of 
Fox  V.  Macreffi  over  again,  that  certainly  is  no  reason  why  it 
flhould  not  be  taken  as  evidence  that  the  practice  and  und&- 
standing  of  the  profession  continued  to  be  as  Foxy.  MacreA{c) 
had  determined 

I  apprehend  that  the  distinction  is  justly  taken  between  two 
rehearings  in  the  court  below,  and  two  upon  appeal 
[*709]  *here ;  not  only  for  the  reason  adverted  to  in  the  argu- 
ment, but  also  on  the  ground  suggested  by  Sir  E.  Sug- 
den  in  his  reply,  vi2s.,  the  difference  there  may  be  between  the 
first  hearing  of  the  cause  and  the  hearing  in  the  later  stage,  when 
it  has  received  its  utmost  preparation,  and  every  topic  of  argu- 

(a)  3  MylUe  ft  ^n,  207,  In.  It  (mght  to  hare  beeQ  th^fe  liteted,  thaifttie  ooa- 
tMl  iff  that  oase  ^vna  yrKti  Ksped  to  the  rl^t  to  a  second  reliMriiig  of  an  ordeNiiaAe 
upon  ezoeptionB:  that  rehearing  was  refbsed;  but  the  cause  itself  was  aftenraida 
heard  and  determined  by  Lord  Brougham,  on  an  appeal  from  the  original  deoree. 

(b)  13  Ves.  421. 

(c)  3  Bro.  a  C.  45. 
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ment  has  ibeon  w^eighed  and  oonsidered.  It  is,  of  ooiuse,  much 
fitter  that  after^the  cause  has  arriyed  at  this  latter  stage,  a  yeiy 
BMTow  limit  should  be  fixed  to  such  a  power  of  reheariug. 

I  undentaQd  these  is  no  intention,  on  either  side,  to  hold  that 
the  role  is  abscdnte  and  inflexible.  Butit  may  well  be  made  a 
queeticm  whether  it  should  be  of  oqurse  to  set  down  the  petition 
<if  <appeal  under  such  circumstances,  leaving  the  respondent  to 
xais&the  objection;  or  whether,  for  the  purpose  of  having  the 
liberty,  a  special  application,  showing  circumstances  to  induce 
the  court  to  grant  it,  should  not  be  required.  Where  a  oase, 
however,  presents  circumstances  of  that  kind,  this  rule,  I  will 
not^say  now  adopted,  but  rather  followed  firom  the  former  cases, 
.woidd  by  no  means  preclude  any  such  application.(a) 


Sir  'E.  Sugden  then  applied  that  the  petition  might  be  dis- 
missed, which,  after  some  discussion,  was  ordered,  without 
eo6t8.(&) 


*MOYLE  V.  MOYLR  [*710] 

1681 :  11th,  18th  and  IMh  Aiignst  « 

Tnatoce  and ,  execotors  wfao^  for  upwards  of  »  year  after  their  tertiator'a  death,  al- 
lowed a  ooDfliderable  portion  of  the  aaaets  to  lie  unproductlye  in  the  hands  of  a 
banker  who  fiuled,  were,  under  the  drcamstanoes,  charged  with  the  IosBw 

0 

The  testator,  John  Moyle,  gave  the  residue  of  his  personal 
estate  and  effects  to  the  defendants,  Charles  Moyle,  John  Smith, 
and  Robert  Corser,  his  trustees  and  executors,  upon  trust,  with 

(•)  This  case  has  been  sinoe'conflidered  and  followed  in  Moiukiy  y.  Carr^  3  Mylne 
h  Eaen,  305.    See  alao  TA^  AUomey-Otmtnd  y.  WarA,  1  Myhie  k  Oraig,  449. 

(6)  The  case  was  ftnallj  oanied  to  tiie  House  of  Lords,  where  the  judgment  of  Sir 
John  Leach,  on  the  merits,  was  reyersid;  nom,  TbOMSaeAtf  y.  Th$  Earl  $f  C^MWiIrK 
3CL  JbFln.eiL 
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all  conyenient  speed,  to  call  in  Ids  debts,  and  to  sell  and  convert 
into  money  such  parts  c^  his  personal  estate  as  shoold  not  con- 
sist of  money,  and  thereout  to  satisfy  his  debts  and  l^acies^  and 
subject  thereto,  upon  trusty  to  invest  the  dear  surplus  in  the 
purchase  of  8  per  cent,  consols,  or  some  other  of  the  parliament- 
ary stocks,  and  to  apply  the  dividends,  or  so  much  thereof  as 
should  be  necessary,  towards  the  maintenance  and  education  of 
his  daughter,  imtil  her  age  of  twenty-one  or  marriage ;  and  after* 
wards,  upon  trusty  to  transfer  the  principal  to  her  for  her  own  use ; 
with  a  bequest  over,  in  the  event  of  her  dying"  under  that  age 
and  unmarried,  to  his  brother  and  sister  equally.  The  will  fur- 
ther directed  that  any  surplus  of  interest  beyond  what  was  re- 
quired for  the  maintenance  of  the  daughter,  should  be,  from  time 
to  time,  invested  in  the  same  stock  and  added  to  the  principal 
It  also  contained  the  usual  clauses,  that  the  trustees  should  be 
liable  each  for  his  own  acts  and  defiiult  only,  and  that  they 
should  not  be  answerable  for  more  of  the  trust  moneys  than 
should  come  to  their  hands  respectively ;  nor  for  any  loss  or 
damage  which  might  happen  without  their  wilful  de&ult,  or  by 
the  misfeasance,  fidlure,  or  insolvency  of  any  banker,  with  whom 
the  trust  moneys  might  be  lodged  for  safe  custody  or  investment^ 
or  otherwise  in  the  execution  of  the  trusts. 

[*711]  *The  testator  died  in  the  month  of  June,  1828,  In 
the  month  of  October,  in  the  same  year,  the  bill  was 
filed  by  his  infant  daughter,  by  her  mother  and  next  friend, 
praying  to  have  the  accounts  of  the  estate  taken,  and  the  plain- 
tiff's  right  under  the  will  ascertained  and  secured.  In  March, 
1824,  the  defendants,  the  trustees  and  executors,  put  in  their 
answer.  A  motion,  against  them,  in  the  following  May,  that 
they  might  pay  into  court  a  balance  of  260L,  appearing  by  their 
answer  to  be  then  in  their  hands,  was  refused ;  and  on  the  29th 
of  January,  1825,  the  usual  decree  was  made. 

When  the  Master  made  his  report,  an  exception  was  taken  to 
it,  by  the  trustees  and  executors,  on  the  ground  that  they  were 
thereby  charged  with  a  sum  of  928i,  which  tiiey  had  claimed  to 
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be  allowed  in  their  discharge.  The  sum  in  qnestion  belonged 
to  the  testator's  estate,  and  was  the  amount  of  a  balance  which 
was  lying  in  the  hands  of  Messrs.  Sikes  &  Co.,  bankers,  of  Lon- 
don, on  the  18th  of  December,  1826,  the  day  on  which  that 
house  stopped  payment.  It  appeared  that  Sikes  &  Co.  had  been 
the  testator's  bankers,  and  that,  after  his  death,  they  continaed 
to  be  employed  as  the  bankers  of  the  trust  estate.  One  of  the 
trastees  and  executors  was  the  testator's  brother,  to  whom  a 
moiety  of  the  residuary  property  was  given  over,  absolutely,  in 
the  event  of  the  plaintiff  dying  under  age  and  unmarried. 

The  Masteb  of  the  Rolls  made  an  order,  allowing  the 
exception ;  and  the  plaintiff  appealed  to  the  Lord  Chancellor. 

Sur  jS  Sugden  and  Mr.  Wctlker,  for  the  appeal. 

The  ShliGitor-Gteneral  and  Mr.  JameSj  for  the  exception. 

*The  particular  circumstances  of  the  case  and  the    [*712] 
principal  arguments  urged  in  support  of  the  exception, 
are  stated  and  considered  in  the  judgment    The  only  authority 
referred  to  was  Salway  v.  Scdu?ay{a) 


Aug.  15th. — The  Lord  Chancellor  [after  stating  the 
will  ] : — ^The  testator  died  in  the  same  month  in  which  he  made 
the  wUl.  A  bill  was  speedily  filed  for  the  administration  of  his 
estate ;  and  in  the  course  of  the  proceedings  in  that  suit,  and  in 
the  month  of  May,  1824,  a  sum  of  2601.  being  then  in  the  hands 
of  the  defendants,  the  executors,  a  motion  was  made  by  the 
plaintiff  to  have  that  sum  paid  into  court.  The  motion  was  suc- 
cessfully resisted ;  partly  because  it  appeared  that  a  year  had  not 
elapsed  from  the  time  of  the  testator's  death,  and,  partly,  also, 
because  the  sum  was  in  itself  so  inconsiderable  in  amount.  A 
decree  was  eventually  obtained  in   January,  1825;  nearly  a 

(a)  4  Bnaa,  60,  and  2  Rosa.  &  Hjlne,  315. 
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twelvemonth — upon  the  lapse  of  which  the-  present  queidoa 
principally  arises — ^was  then  snflfered  to  pass;  and  lale  in-  the' 
same  year  (1826)  Messrs.  Sikes  &  C!o.  failed,  witih  Ae-  money 
(which  had  now  been  increased  to  9001  and  upwards)  in  their 
hands ;  and  the  question  is  whether  the  loss  consequent  upon 
that  &ilure,  shall  Mi  on  the  executors  or  on^  the  remduaiy 
legatee. 

As  there  is  sl  prima  facie  case  in  which  it  was  the  dut^  of  the 
executors  to  have  invested  the  ftmd  with  ail  convenient'  speed,^ 
or,  at  all  events,  immediately  after  the  decree  in  1825,  the  ques- 
tfon  is  whether  they  have  shown  a  case  which  is  suffioietit  to  tfJc- 
cuse  them  for  having  neglected  so  to  do. 

[*718]  *The  first  excuse  they  set  up  is  that  there wad'an  tm- 
fortunate  lease  of  premises  in  the  city,  occupied  as  an 
oyster  shop :  this  lease  hlad  been  assigned  by  tiie  testMor' wiAout 
taking  a  covenant  from  the  assignee  to  relieve  him  from  liability 
fbt  the  rent,  which  amounted  to  lOOi  a  year,  and  wxthool  aoiy 
reservation  of  a  power  of  re-entry  in  case  of  non-paymeriter  It  i9 
^irther  alleged,  that  the  premises  were  inadUapidatod  stnte,  and 
that  the  tenant  used  to  shut  up  the  lower  part'  of  Ibe  hocBe^  and 
occupy  the  upper  story ;  and  that  it  was  at  certain  seasons  only 
that  he  could  make  any  payments  towards  the  rent  at  all.  For 
these  reasons  it  was  contended  that  the  trustees  were  under  the 
necessity  of  keeping  a  considerable  balance  in  their  hands. 
There  can  be  no  doubt,  however,  that  if  the  defendants,  after 
paying  the  money  into  oourt,  had  been  called  upon  by  an  action 
brought  by  the  superior  landlord  for  the  rent,  this  court,  having 
then  the  possession  of  the  ftmd,  would  have  interfered  for  their 
protection ;  or  would,  upon  their  application,  have  made  an  im- 
mediate order,  placing  at  their  disposal  the  necessary  sum  to 
meet  the  landlord's  demand.  But  there  was  no  necessity  for 
paying  the  money  into  oourt.  If  they  had  merely  invested  it^ 
that  would  have  been  sufl&oient ;  and  the  greater  the  prospect  of 
their  liability  to  pay  the  lent^  the  more  incumlynt  was  it  upon 
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tlimii  to  xeniep  tbb9  fond  produQtlve  in  the  mean  time,  by  iayest-. 
i^g^it  m  such  a  manner  as  to  yield  a  profitable  return. 

The  next  exenae  set  ^xp  was  that  several  letters  were  written 
by- the  solicitoir  of  the  exec4ii<tors,  Mr.  Bolton,  to  the  solicitors  of 
Mm.  Moyle,  pressing  thj&m  to  consult  with  their  client  to  come  to 
some  arrangement,  chiefly  indeed  respecting  the  lease,  one  or  two 
of  them,  however,  with  respect  to  the  fond  lying  nnproductiva 
The  lettera  ahow  undoubtedly  that  there  was.  a  certain 
diq^OJa;tioii  to  investthe  *money,  which  does  not  seem  [*714] 
tahai^  been  properly  met  on  the  other  side;  for  no 
aMwer  aiyeats  to  have  been  returiied  to  these  proposals.  Bi^t 
the  executors  ought  to  have  known  that  it  was  not  necessary  to 
have  any  conference  or  arrangement,  or  any  consent  on  the  part 
<rf  the  pbttoAiff  to  the  investment,  and  that  they  might  either  by 
a  oommon  oarder  have  had  the  fiind  paid  into  court  in  the  cause^ 
or  witheNA  «ach  an  order,  on  their  own  authority,  have  invested 
JA  in  their  own  nannes.  But  it  does  appear  from  the  cprrespon- 
denoa,  em  looking  iate.  it  more  nairowJiy,  that,  there  was  some 
dieincliiiiiticKBL  and  opposition  to  payment  pf  the  money.  In  ^ 
tetter  wiitlen  in  February,  1825,  Mr.  Coraer  expresses  himself 
tl|U8|  ^  no  money  will  be  paid  so  long  as  that  lease  subsists." 
Now,  why  the  executors  should  retain  more,  than  one  year's  rent 
I  am  at  a  loss  to  understand :  such  an  expressioA  shows  that  it 
was  not  altogether  from  omission  or  mere  laches,  but  rather  &om 
an  ill  considered  view  of  what  they  thought  necessary  to  their 
own  security,  that  they  refrained  from  investing  the  money. 
And  Mr.  Bolton's  letter  assigns  the  lease  as  a  reason  why  he  will 
^pose,  as  his  clients  had  all  along  resisted,  and  siaccesad^y  re- 
sisted, any  attempt  to  make  them  pay  it  ii\io  coui't. 

In  the  course  of  the  argument  it  was  asked,  why  the  executors 
did  not  at  the  very  commencement  of  the  panic,  which  lasted  for 
several  days,  take  instant  and  active  steps  for  drawing  out  the 
assets  in  the  bankers'  hands  and  paying  them  into  court.  In 
answer  it  was  said  they  could  not  do  so,  because  an  arrangement 
had  been  made  for  security's  sake,  that  they  should  all  concur  in 
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signing  the  checks ;  and  that  one  of  their  number,  Mr.  Smi&, 
having  foiled  in  the  preceding  September,  he  was  out  of  the  way 

at  the  time.  This  might  have  been  a  satis&ctoiy  an- 
[*715]    swer,  if  it  had  been  bom^  out  by  the  facts.    *But  the 

affidavit  swears  very  cautiously  as  to  Smith  being  out 
of  the  way,  and  does  not  state  that  he  was  out  of  the  way  except 
at  the  end  of  the  year.  Besides,  the  arrangement  is  distinedy 
sworn  to  have  been,  not  that  all  the  three,  but  l^t  two  out  of 
the  three  should  concur  in  signing  the  checks.  Now  Ckxiser 
lived  in  London,  and  Charles  Moyle  in  Shropshire ;  and  the  for- 
mer might  at  least  have  made  the  attempt  of  writing  on  the 
Monday,  the  day  on  which  the  panic  began ;  but  no  attempt  was 
made. 

Taking  the  whole  of  these  circumstances  into  my  conaideanition, 
it  is  impossible  for  me  to  hold,  that  the  trustees  have  sufficiently 
shown  that  there  was  no  laches  on  their  part.  To  peimit  such 
laxity  would  be  most  dangerous.  A  man  may  renounce  a  trust, 
or  he  may  refuse  to  undertake  it,  but  having  once  accepted  it^ 
whether  as  executor  or  as  trustee,  he  must  discharge  its  duties, 
so  long  as  his  character  of  trustee  subsists ;  for,  by  consenting 
to  assume  the  office,  he  prevents  other  persons  firom  being  ap- 
pointed, or  accepting,  who  might  have  more  time  and  leisure  to 
devote  to  it  It  is  no  excuse,  therefore,  that  the  parties  are  vol- 
unteers ;  for  they  are  greatly  to  blame  in  consenting  to  act,  if 
they  really  have  not  time  for  the  due  performance  of  thw  duty, 
and  injury  is  sustained  in  consequence. 

In  this  case  it  is  clear  that,  if  these  executors  had  been  acting 
in  their  own  aflfairs,  they  would  not  have  allowed  so  large  a  sum 
to  lie  unproductive  in  the  hands  of  a  banker,  exposed  to  the 
hazard  of  his  &ilure.  If  they  had  entertained  any  doubt  with 
respect  to  the  necessity  for  a  conference,  they  migh^  have  taken 
the  advice  of  their  solicitor,  or  have  applied  to  counseL 

[*716]        *What  pressed  me  most  at  the  hearing  was  the  argu- 
ment as  to  the  apportionment  of  the  liability.    It  was 
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argued  that  in  any  event  260i^.  was  held,  on  the  motion,  not  to 
be  too  much  for  the  executors  to  retain.  True,  it  was  not  so 
considered  within  a  year  after  the  testator's  death ;  and  the  court 
might  then  well  say  it  was  not  worth  while  to  order  them  to  pay  in 
the  money  when  the  whole  sum  in  hand  was  so  small.  But  if  it 
had  been  so  large  in  amount  as  the  sum  now  in  question,  the  court 
would  no  doubt  have  acted  differently,  and  would  have  said  at 
once — you  must  invest  the  whole.  They  were  not  in  my  opinion 
justified  in  retaining  it ;  and  it  would  be  giving  a  most  danger- 
ous latitade  to  allow  executors  to  defend  themselves  by  saying, 
^'we  were  afraid  that  blame  would  be  cast  on  us  in  case  the  price 
of  stocks  &U ;"  an  apprehension  quite  unreasonable  and  absurd ; 
for  no  one  could  have  justly  censured  them.  It  is  to  be  observed, 
besides,  that  if  the  court  had  directed  an  investment,  it  would 
have  oordared  the  whole,  and  not  merely  a  part,  to  be  invested. 

For  these  reasons  I  am  of  opinion  that  the  order  of  his  Honor, 
allowing  the  exception,  should  be  reversed,  and  that  the  excep- 
tion must  be  oveuuled 
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Scnus.— 1831 :  18th  November.  L.  0. 1832 :  6th  and  'Tth  Deoember.  1833 :  16tii 
and  30th  Jaaaary. 

By  letters  patent  of  King  James  L,  a  charitable  corporation  was  created  by  the  name 
of  the  Master  and  Poor  of  the  OoUege  or  Hospital  of  Xing  James,  in  the  suburbs 
of  Colchester,  to  oonsiiit  of  a  master  and  five  poor  persons ;  and  lands  were  granted 
to  the  corporation,  with  a  direction  that  52s,  yearly  should  be  paid  to  each  of  the 
fire  poor  persons  for  their  support  and  maintenance ;  and  it  was  ordained  that  the 
income  and  revenues  of  the  lands  so  granted  should  be  expended  for  the  support  of 
the  master  and  poor  of  the  hospital,  «id  for  the  maintenance  and  repairs  of  the 
buildings  and  possessions  of  the  hospital  Under  the  particular  proyisionfl  t>f  the 
letters  patent,  it  was  held  at  the  Bolls,  that  the  five  poor  persons  were  entitled  to 
share  with  the  master  in  the  increased  revenue  of  the  charity  lands;  but  this 
decision  was  reversed  on  appeal 

The  master  having,  in  virtue  of  an  agreement  with  the  comptroller  of  the  barrack 
office,  derived  a  profit  upon  the  sale  of  the  materials  of  certain  barracks  which 
under  a  lease  from  the  master  had  been  erected  on  part  of  the  charity  lands;  H 
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wafrheH  that  iniwmikih  as  this  sgreemeiit;  a^.fiur  as  th».inB0tor  mmAigBgty  toj^ 
grew  out  of  and  was  inoidental  to  his  official  situation,  the-  profit,  was  not  persona^ 
to  the  masteri  but  was  received  by  him  in  trust  for  the  chaiil^y. 

By  letters  pateixt,  which  were  in  the  I^atin  laogn^^e^aad  w«xe 
dated  the  9th  of  October  in  the  eighth  jeaar  of  the  reign  of  Kistg 
Jasnes  I.,  reciting  that  a  certain  college  ox  hoqatal,  was<  tbca 
kttdy  discovered  to  have  been  founded  in  tiie  saburbs  of  ^co 
towni  of  Colchester,  in  the  coiuutjir  of  Essex,  by  Endo  Dapi&i^ 
§tBmeAj  seneschal  of  King  Henry  I.  after  the  ooitqueat^  cobh 
XBonly  caMed  the  Hospital  of  St.  M»ry  Magdalei^  ii^  the  subusbd 
0f  the  town  of  Colchester,  for  thehabitaitaonoflqieis  and  infizm 
persons,  for  whose  relief  and  sapqp(»t  in  l&ose.  parts,  as  well  ibe 
said  Bndo  Dapifer,  as  difier^it  kings  of  England,  and  different 
oArar  persons  of  old  time,  had  granted  or  inteacbd  to  grant,  oaF« 
tainmanors,  messuages,  lands  and  heneditanienta;  aad  wsitiaBig 
that  his  Majesty  was  given  to  understand  that  the  said  college  or 
hospital  had  £gdlen  into  decay,  and  that  the  chapel  of  tibe  ocUege 
W3UR  in  total  ruin,  and  diat  the  lands,  tefiezBenta  and  olher  posaefr 
sions  of  the  said  college  or  hospital  were  in  great  mMSNoe.  diasL* 
pated  and  alienated,  and  indirectly  and  unjustly  converted  firom 
the  said  pious  uses,  &om  which  cause  the  poor  of  the  c(dlege  or 

hospital  were  not  relieved  or  supported  according  to  the 
[*718]    intentions  of  the  founders  aijd  other  *benefisM5tor8;  and 

farther  reciting  that  his  Majesty,  as  well  firom  his  royal 
ORie  and  de8irefi)rthesupport,relief  andmaintenaiieeof  thepoor 
of  his  kingdom,  as  from  his  iaward  wishes  to  perlbrm  all  offiees 
of  charity,  was  desirous  to  provide  for  the  foundation  and  perpet- 
ual relief  and  support  of  the  said  coUe^  or  hospital,  and  of  the 
Blaster  and  poor  who  should  be  and  be  maintained  in  the  same, 
and  that  the  manors,  hereditaments  and  possessions,  which  had 
been  given  or  granted  to  the  said  college  or  hospital  should  be 
converted  to  pious  uses,  according  to  the  pious  intentions  afore- 
said; it  was  thereby  ordained  and  granted  that,  fix>pi  thenceforth 
and  forever,  there  should  be  one  college  or  hospital  of  the  poor, 
in  the  suburbs  of  the  town  of  Colchester,  for  the  reliefer  mainte- 
nance of  the  poor,  that  should  exist  forever,  and  be  called  the 
College  or  Hospital  of  King  James,  in  the  suburbs  of  the  town 
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of  Colchester ;  that  it  shotild  consist  foreyer  of  one  master  and. 
five  poor:  and  in  order  that  his  Majesty's  aforesaid  intentions 
might  the  better  take  effect,  and  that  the  goods,  lands,  tenement^ 
incomes,  revenues  and  other  hereditaments  which  had  been, 
granted  and  assigned  for  the  perpetual  support  of  the  said  coll^^et 
or  hospital  might  be  better  governed  and  expended  for  the  sup 
port  and  maintenance  of  the  master  and  poor  c^  the  said  collega 
or  hospital,  and  for  the  preservation  of  the  said  college  or  hoft- 
j^ital  fore^r,  it  wa»  thereby  further  ordained,  that  thenceforth;, 
and  forever  there  should  be  one  master  of  the  said  college 
or  hospital,  and  of  the'  goods,  chattels,  lands  and  other  posMff- 
sions  thereof,  and  that  he  should  have  the  care  o£  the  souls  of 
the  parishioners  of  the  parish  of  St  Mary  Magdalen,  in  the  town: 
of  Goldskester,  and  he  dM>uld  there  celebrate  divine  service ;  he- 
should  fiiithfhlly  preach  the  word  of  God,  and  he  should  admin* 
isCer  the  sacrasnent  in  due  manner,  dther  by  himself  or 
bysome  sufficient  minister  <»*  curate;  and  ^^further  that  [*71d} 
there  should  be  five  poor  persons  who  alone,  mther 
men  or'  women,  should  be  supported,  relieved  and  maintained  iit 
the  said  college  or  hospital ;  and  they  cibould  b»  called  the  poor 
of  the  College  or  Hospital  of  King  James  in  the  suburbs  of  tha 
town  of  Colchester ;  and  for  their  support,  nslief  and  mainte^ 
nance,  they  should  have,  enjoy  and  receive  through  the  handi 
of  the  said  master  for  the  time  berag,  or  of  his  assignees,  an** 
nually,  52^.,  which  should  be  paid  to  the  same  poor  by  the  same' 
master  for  the  time  being,  or  by  hia  assignees,  by  equal  quarterly 
payments  of  I85.  each,  at  the  four  usual  feasts,  to  be  paid  for^ 
ever  yearly  to  each  of  the  said  poor.  And  his  Majesty  thereby 
appointed  Henry  Davye,  one  of  his  chaplainsy  to  be  the  first 
liiaster  of  Ihe  said  college  or  hospital,  and  of  sdl  the  lands^ 
manors,  hereditaments,  and  possessions  thereof;  commanding 
that  the  same  Henry  Davye,  so  long  as  he  should  remain  in  the 
offlcQof  master,  should  jBdthfullyand  diligently  celebrate  divine 
service,  should  preach  the  word  of  God  and  administer  the 
sacramentj  either  by  himself  or  by  a  sufficient  deputy,  as  well  to 
the  poor  of  the  college  or  hospital,  as  to  the  parishioners  of  the 
parish  of  St.  Mary  Magdalen  in  Colchester,  in  the  parish  church 
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of  St.  Mary  Magdalen  aforesaid,  adjoining  to  the  said  college  or 
hospital ;  and  his  Majesty  thereby  also  appointed  the  five  persons 
therein  named  to  be  the  first  poor  of  the  said  college  or  hospital, 
to  continue  in  the  same  during  the  term  of  their  natural  lives, 
unless  in  the  meantime  for  any  reasonable  cause  they  or  any  of 
them  should  be  removed :  and  his  Majesty  willed  that  these  poor 
should  be  removed  by  the  master  of  the  said  college  or  hospital 
as  often  as  the  case  should  require :  and  it  was  his  Majesty's 
fttrther  will  and  pleasure  that,  whenever  it  should  happen  that 

any  one  or  more  of  the  said  five  poor  should  die  or  be 
[*720]    *removed  firom  the  college  or  hospital,  it  should  then 

be  lawful  for  the  said  Henry  Davye,  and  for  his  suc- 
cessors the  masters  for  the  time  being,  to  elect  and  appoint  on^ 
or  more  others  in  the  place  of  him  or  them  so  happening  to  die 
or  be  removed,  to  supply  the  aforesaid  number  of  five  poor. 
And  his  Majesty  thereby  forther  granted  and  ordained  that  the 
said  master  and  poor  of  the  said  college  or  hospital,  and  their 
successors  thenceforth  forever,  should  be  and  they  were  thereby 
created  and  constituted  a  body  corporate  and  politic,  by  the 
name  of  "  the  Master  and  Poor  of  the  College  or  Hospital  of 
King  James,  in  the  suburbs  of  the  town  of  Colchester."  And 
his  Majesty  thereby  ftirther  ordained  that  the  Chancellor  or 
Keeper  of  the  Great  Seal  of  England  for  the  time  being,  should 
be  visitor  of  the  said  college  or  hospital,  and  should  &om  time 
to  time,  and  as  often  as  might  be  necessary,  inspect  and  visit  the 
same,  and  the  master  and  poor  of  the  college,  and  the  state, 
order  and  government  thereof;  and  that  as  often  as  the  master 
of  the  college  or  hospital  should  die  or  be  removed  jfrom  his 
oflBloe,  it  should  be  lawful  for  the  visitor  for  the  time  being  to  ap- 
point a  fit,  sufficient  and  honest  person  to  be  such  master.  And 
tho  master  of  the  said  college  or  hospital  for  the  time  being  was 
thereby  authorized  and  empowered,  with  the  consent  of  the  At- 
torney-General and  Solicitor-General  for  the  time  being,  or  either 
of  them,  to  make,  ordain  and  establish,  good,  useful  and  whole- 
some statutes,  laws  and  ordinances  in  writing,  touching  the  gov- 
ernment, election,  expulsion,  punishment,  order,  and  direction  of 
the  master  and  poor  of  the  college,  and  to  appoint  any  other 
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things  whatever  concerning  the  college,  and  the  orderiiig  and 
,  disposal  of  the  goods,  rents,  revenues,  and  possessions  thereof; 
which  statutes,  laws  and  ordinances  his  Majesty  thereby  en- 
joined to  be  inviolably  observed  forever.  And  it  was 
thereby  further  *ordained,  that  the  income  and  revenues  [*721] 
of  all  the  manors,  lands,  hereditaments,  and  possessions, 
which  had  been  theretofore  or  should  thereafter  be  given  to  the 
perpetual  support  and  maintenance  of  the  said  college  or  hospi- 
tal, should  be  (Esposed  of  and  expended  for  the  support  of  lie 
master  and  poor  of  the  college  or  hospital  for  the  time  being, 
and  for  the  support,  maintenance  and  repairs  of  the  houses, 
tenements  and  possessions  of  the  college  or  hospital,  according 
to  the  statutes,  laws  and  ordinances  aforesaid,  and  for  no  other 
uses  or  purposes  whatsoever. 

By  virtue  of  the  power  conferred  in  the  letters  patent,  Henry 
Davye,  the  fir^t  master  of  the  hospital,  with  the  consent  of  Sir 
Francis  Bacon,  then  Attorney-General  of  his  Majesty  King  James 
L,  drew  up  and  published  a  body  of  laws  and  statutes,  for  the 
regulation  of  the  hospital  and  its  members.  These  laws  and 
statutes  had  reference  principally  to  the  powers  and  duties  of  the 
master,  in  nominating,  governing,  controlling,  and  removing  the 
five  poor  persons,  and  in  managing  the  concerns  and  property  of 
the  hospital ;  but  partly  also  to  the  conduct  and  obligations  of 
the  poor.  Among  other  things  it  was  thereby  declared,  that  the 
master,  to  the  best  of  his  power,  should  maintain  the  rights  and 
privileges  of  the  hospital,  and  not  demise  the  possessions  or  rev- 
enues of  the  same;  and  should  keep  and  maintain  aU  the  housas  - 
and  buildings  of  the  hospital  well  and  sufficiently  repaired,  so 
that  they  might  be  fit  and  convenient  for  the  habitation  of  the 
master  and  poor ;  that  he  should  not  make  any  demise  or  grant 
of  a  field  caUed  Magdalen,  nor  of  the  woods  in  the  parish  of 
Layer  de  la  Haye,  but  only  such  as  should  determine  and  cease, 
by  the  death  of  the  master  who  should  make  the  same.  That 
he  should  provide  and  maintain  one  strong  chest,  continually  to 
stand  in  the  hospital  house  belonging  to  the  said  master, 
*where  he  should  keep  his  Majesty's  letters  patent  of    [*722] 
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the  foundation,  ^  alao  the  common  seal)  and  all  the  eyidenoes 
.and  writingB  of  the  hospital,  and  should  likewise  provide  and 
maintain  one. register  book,  to  be  kept  in  the  ^d  chest,  whereiA 
he  should  register  &om  time  to  time  the  names  of  the  poo^, 
and  the  day  and  year  of  their  election;  and  therein  should  bp 
set  down  the  names  of  the  several  lands  belonging  to  the  hos- 
pital, and  where  the  same  lay,  and  such  other  matters  as  to  his 
•knowledge  should  tend  to  preserve  the  privileges,  rights  and 
posaessionfl  of  the  hospital.  And  it  was  also  thereby  declared^ 
.that  tthe  ipoor  of  the  said  hospital  should  diligently  and  fre- 
quently hear  divine  service  and  sermons,  in  the  parish  church  of 
:Mary  .Magdalen,  in  Colchester,  and  should  receive  the  .sacrament 
ithere  faur  itimes  in  the  year,  at  the  least :  that  they  should  be 
obedient  to  the  master  in  all  things  lawful  and  convenien)i| 
and  should,  to  the  best  of  their  power,  maintain  the  rights  and 
'  privileges  of  the  hospital :  that  they  should  reside  in  their  sev- 
tssal  houses  that- should  be  appointed  unto  them  by  the  master; 
^and  none  of  them  should  lodge  a  night  elsewhere  without  the 
license  .of  the  master  or  his  deputy,  on  some  reasonable  cause  to 
tbe: aUonnred  by  him.;  neither  should  they  receive  any. person  to 
lodge  a  night  in  any  of  their  houses,  without  the  special  license 
'of  the  master  er.  his  deputy. 

The  annual  income  derived  frcmi  the  property  and  possessions 
'  of  the  liospital  had  greatly  increased  of  late  years,  and  now 
J  amounted  to  850?.  and  upwards,  but  no  incareasehad  been  at  any 
time  made  in  the  yearly  payment  of  52^.  to  each  of  the  five  poor 
persons;  and  the  whole  revenue  of, the  charity,  after  satisfying 
those  five  yearly  payments,  had,  from  the  time  when  the  hospi- 
tal was  established,  been  uniformly  received  and  applied  by  the 
i  master,  for.  the  time  being  to  his  own  use. 

[*723]  *In  the  years  1796  and  1797  respectively,  two  leases 
of  parts  of  the  charity  lands  were  granted  by  the  then 
master  of  the  college  to  the  officers  of  the  board  of  ordnance,  for 
the  terms  of  21  years  each,  at  certain  rents,  for  the  purpose  of 
building  barracks ;  and  those  leases  contained  covenants  that^  iit 
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H;he  e^pimtion'Of  the  i^pecthre  tenns,  the  offieere  of  the  boaid 
of  o[fdnaiice  shoiild'be  at  Ilbertjr  to  remove  all  buildingB  whioh 
Bhould'be  eteoted  on  ihe  demised  lands, 'they  filling  up  all  the 
holes  and  levelling  the  ground,  and  also  twiee  ploughing  the 
lands  full  ei^t  inches  deep,  and  paying  a  fine  to  the  master  and 
poor  of  the  college  of  two  yeaxB^'rent  of  the  premiws. 

After  the  expiration  of  these  tm>  leases,  and  on  the  18th  df 
May,  1818,  an  agreement  was  enteied  into  between  the  defend^ 
ant,  who  had  then  become  master  of  the'cdllege,  and  the  comp- 
troller of  the 'barrack  office,  by  which  it  was  provided  that  the 
whole  of  the  barrack  buildings  erected  on  the  premises  whioh 
'had  been  so  demised  should  be  sold  by  auction ;  and  that  one 
•moiety  of  the  sum  to-beproduoedby  such  sale  should  be  appro-* 
^priated,  first,  in  paying  to  the  defendant,  as  master  of  the  college, 
'two  sums  of  60Z.  18s.  and  88Z.  10s.,  being  the  fines  covenanted'to 
be  paid  at  the  expiration  of  the  leases;  and  then,  that  the  reai- 
'due  of  such  moiety  should  be  received  by  the  defendant,  in  con- 
^sideration  of  his  filling  up  the  iholes,  and  levelling  the  ground 
and  ploughing  it  in  the  manner  covenanted  to  be  performed  ^as 
^aforesaid  by  the  lessees,  and  also  as  a  full  compensation  and  sat- 
isfaction for  the  injury  which  had  been  done  to  the  land  com- 
prized in  the  two  leases,  or  to  the  soil  thereof,  by  reason  of  the 
barracks  and  other  buildings  having  been  erected  and  built 
thereon. 

In  pursuance  of  this  agreement,  the  barrack  buildings  were 
pulled  down  and  the  materials  sold;  and  the  moiety 
''^of  the  proceeds,  which  was  paid  to  the  defendant,  ex-  [^24] 
ceeded  the  sum  of  5,000?.,  the  whole  of  which,  after 
defimying  the  expenses  of  filling  up  the  holes  and  levelling  and 
ploughing  the  ground,  the  defendant  treated  as  his  own  private 
-property,  and  applied  to  his  own  use. 

The  information,  which  was  filed  against  the  Bev.  John 
Robert  Smytibdes,  the  present  master  of  the  college,  after  setting 
fbrth  the  .letters  patent,  and  stating  the  £acts  before  mentioned, 


7U  CASES  m  CEAKCS&Y. 

went  on  to  cliazge  that»  in  consequence  of  the  great  lise  in  the 
price  of  provisions,  the  yearly  allowance  of  52«.  each  had  be- 
come wholly  inadequate  to  the  support  and  maintenance  of  the 
poor  belonging  to  the  hospital,  and  that  some  of  them  were  then 
in  the  receipt  of  parochial  relief;  that  in  consequence  of  the 
length  of  time  which  had  elapsed  since  the  foundation  of  llie 
charity,  and  the  augmented  .value  of  the  estates,  the  yearly  al- 
lowance to  the  five  poor  persons  ought  to  be  increased  so  as  to 
be  adequate  to  their  support  and  maintenance.  It  &rther 
charged  that  the  defendant  had  for  many  years  resided  at  Leo- 
minster in  Herefordshire,  and  that  he  only  visited  Colchester 
occasionally,  for  the  purpose  of  receiving  the  rents  of  the  estate, 
contrary  to  the  directions  contained  in  the  letters  patent;  and  it 
*  prayed  that  an  account  might  be  taken  of  the  charity  estates, 
and  of  all  sums  of  money  received  by  the  defendant  in  respect 
of  the  same ;  and  that  it  might  be  referred  to  the  Master  to  in- 
quire and  state  what,  if  anything,  ought  to  be  allowed  for  the 
increase  of  the  maintenance  of  the  five  poor  persons ;  and  also 
to  consider  and  approve  of  a  scheme  for  their  future  support  and 
maintenance. 

The  defendismt,  by  his  answer,  admitted  that  his  ordinary  and 
permanent  residence  was  at  Leominster,  and  that  he  only  visited 
Colchester  occasionally,  for  the  purpose  of  looking  after 
[*725]  the  management  of  the  hospital  *and  its  estates ;  and 
further,  that  he  had  received,  after  deducting  expenses, 
a  clear  sum  of  5,000Z.  from  one  moiety  of  the  proceeds  of  the  sale 
of  the  barrack  materials. 

A  motion  that  the  defendant  might  be  ordered  to  pay  ttuB 
sum  into  court,  was  resisted  upon  the  ground  that  the  fund  in 
question  was  not  trust  money  belonging  to  the  charity,  but  was 
rather  to  be  regarded  as  in  the  nature  of  a  windfigiU ;  and  that  to 
make  such  an  order  now  would  be  virtually  to  decide  the  ques- 
tion of  right  upon  an  interlocutory  application. 

The  Lord  Chancellor  refused  the  motiouj  observing  that 
the  question  whether  the  5,000/L  were  to  be  considered  as  in  the 
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tiatore  of  profit  or  a  wind&Il)  the  Yievr  to  which  he  at  present 
l*a1iier  inclined,  or  as  forming  part  of  the  capital  stock  of  the 
charitj,  was  proper  to  be  discussed  and  determined  at  the  hear- 
ing; and  that  nothing  appeared  to  show  that  the  fund  was  ex- 
posed to  an  J  danger  by  being  left  till  then  in  the  hands  of  the 
defendant 

November  18ih. — At  the  hearing  of  the  cpuse  before  Sir  John 
Leach,  Master  of  the  Rolls,  two  questions  were  raised;  first, 
whether  the  master  was  exclusively  entitled  to  the  surplus  rev- 
enues of  the  charity  property,  after  paying  the  yearly  sums  of 
625.  each  to  the  five  poo^ersons,  or  whether  the  five  poor  per- 
sons ought  not  to  share  in  the  increased  rents  of  the  charity 
estate ;  and  secondly,  whether  the  moiety  of  the  proceeds,  received 
by  the  defendant  from  the  sale  of  the  barrack  buildings,  after 
deducting  the  expenses  incurred  by  the  defendant  in  filling  up 
the  holes  and  levelling  and  ploughing  the  ground,  was  or  was 
not  to  be  considered  as  trust  money  belonging  to  the  ctarity. 

*Mr.  Pemberton  and  Mr.  Shirrow  in  support  of  the  [*726] 
information.  ' 

Mr.  Bickersteth  and  Mr.  Spence^  for  the  defendant,  the  master 
of  the  hospital. 

The  Master  of  the  Rolls  : — ^This  appears  to  me  to  be  a 
case  that  admits  of  very  little  doubt.  It  is  truly  stated  that  it  is 
a  new  case,  and  I  do  not  recollect  that  a  similar  case  has  been 
brought  before  the  court.  In  other  cases  the  question  has  been 
whether  the  revenues  of  the  property  were  to  be  applied  wholly 
to  the  charitable  purposes  expressed  in  the  letters  patent,  or 
whether  the  corporation  to  whom  the  property  was  given  were 
to  enjoy  the  surplus  revenue  which  should  remain  after  the  pay- 
ment of  certain  specified  sums. 

In  this  case  it  is  clear,  and  is  admitted,  that  the  whole  revenue 
is  to  be  applied  to  the  charitable  uses  expressed  in  the  letters 
VOL.  n.  40 


726  CASES  IN  CHANCERY. 

Attomey-Geneial  v.  Smythies. 

patent ;  and  tlie  question  is,  whether  the  benefit  of  the  increased 
value  of  the  property  is  to  accrue  wholly  for  the  benefit  of  the 
master,  or  is  to  any  extent  to  be  shared  by  the  five  poor  persons. 
The  increase  of  the  income  of  the  charity  estates,  not  being  con- 
templated at  the  time  of  the  letters  patent,  is  not  therein  expressly 
provided  for ;  and  the  provisions  of  the  letters  patent  are  there- 
fore to  be  carefully  examined,  in  order  to  see  whether  the  general 
intention  of  King  James  can  have  effect,  if  the  whole  benefit  of 
the  increase  is  confined  to  the  master. 

In  the  first  place  it  is  to  be  observed,  that  the  new  corporation 

is  declared  to  be  capable  of  ^pquiring  lands  and  tene- 

[*727]     ments  for  the  support,  relief,  and  ^maintenance  of  the 

master  and  poor ;  and  it  is  afterwards  ordered  and  en-  . 
joined  that  all  the  income  and  revenues  of  the  lands  then  given 
and  thereafter  to  be  acquired,  shall  be  disposed  of  and  expended 
for  the  support  of  the  master  and  poor ;  and  it  is,  therefore,  not 
reasonable  to  presimie  an  intention  on  the  part  of  King  James 
that  the  master  alone  should  have  the  benefit  of  all  future  grants. 
But  the  most  material  consideration  is  that  it  is  apparent  upon 
the  letli^  patent  that  it  was  the  intention  of  the  king  that  the 
five  poor  persons  should  be  wholly  maintained  and  supported 
out  of  the  revenues  of  the  charity,  and  that  the  yearly  sum  of 
525.  for  each  is  therein  mentioned,  as  a  sum  which  was,  at  that 
time,,  adequate  to  such  support  and  maintenance;  and  there  is  an 
express  authority  given  to  the  master,  with  the  consent  of  the 
Attorney-General  and  Solicitor-General,  from  time  to  time  to 
make  statutes  and  ordinances,  and  among  other  things,  touching 
the  ordering  and  regulation  and  disposal  of  the  goods,  posses- 
sions, rents,  and  revenues  of  the  college.  Under  this  authority 
the  general  intention  of  the  king  to  provide  for  the  full  support 
and  maintenance  of  the  five  poor  persons  out  of  the  revenues  of 
the  charity  might  and  ought  to  have  been  carried  into  eff^t,  and 
may  now  be  enforced  by  this  court. 

With  respect  to  the  sum  received  by  the  defendant  under  his 
agreement  with  the  comptroller  of  the  barrack  ofi&ce>  it  is  plain 
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Aat  this  agreement  grew  out  of  the  situation  of  the  defendant  as 
master  of  the  college,  it  being  provided  by  the  agreement  that 
the  rents  due  to  the  college  shall  be  paid  to  him,  and  one  part  of 
the  agreement  being  in  consideration  of  the  injury  which  had 
been  done  to  the  soil  of  the  charity  property  by  the  building  of 
the  barracks.  From  a  dealing  in  this  character,  the  de- 
fendant, upon  the  settled  principles  of  a  *court  of  equity,  [*728] 
cannot  claim  the  profit  as  a  personal  benefit,  and  he 
must  account  as  a  trustee  for  the  charity  for  the  amoimt  received 
by  him  under  the  agreement ;  but  inasmuch  as  no  statute  or  ord- 
inance has  been  hitherto  made  for  depriving  the  master  of  the 
surplus  revenue,  after  the  payment  of  the  five  yearly  sums  of 
625.,  the  defendant  will,  up  to  this  time,  be  entitled  to  the  interest 
of  what  shall  be  found  due  from  him  upon  that  account 


The. decree  commenced  as  follows:  "It  appearing  to  have 
been  the  general  intent  of  the  letters  patent  that  the  annual  al- 
lowance to  be  made  to  the  five  poor  persons  should  be  sufficient 
for  their  maintenance,  even  if  incapable  of  labor ;  and  it  being 
provided  by  the  said  letters  patent  that  the  master  of  the  hospi- 
tal together  with  the  Attorney  and  Solicitor-General  for  the  time 
being,  should  have  power  to  make  and  establish  statute^,  laws, 
and  ordinances  in  writing  for  the  disposition  of  the  property  and 
revenues  of  the  said  charity,  his  Honor  doth  declare  that,  not- 
withstanding the  particular  intent  expressed  in  the  letters  patent 
as  to  the  525.,  which  must  have  prevailed  in  case  there  had  been 
no  increase  of  the  revenues  of  the  charity,  the  master  of  the  said 
hospital  is  not  now  entitled  to  the  whole  income  of  the  charity 
property,  subject  only  to  the  annual  payments  of  the  said  525. 
yearly  to  the  said  five  poor  persons ;  and  his  Honor  doth  declare 
that  the  profit  made  by  the  defendant,  John  Eobert  Smythics,  in 
respect  of  his  agreement  with  the  officers  of  the  Board  of  Ord- 
nance, and  his  Majesty's  comptroller  of  the  barrick  department, 
bearing  date  the  18th  day  of  May,  1818,  in  the  pleadings  men- 
tioned, being  a  consequence  of  his  situation  as  master  and 
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trostee  of  the  said  cliaritj,  duch  profit  was  to  be  oonod^ 
[*729]    ered  *as  the  property  of  the  said  charity,  and  that  the 

defendant,  John  Bobert  Smythies,  as  master,  was  en* 
titled  only  to  the  interest  or  income  arising  therefrom."  The 
decree  then  proceeded  to  direct  that  the  master  should  take  the 
usual  accounts  of  the  charity  estates  ^  and  that  any  of  the  parties 
should  be  at  liberty  to  lay  before  him  a  scheme  for  the  due  reg* 
ulation  of  the  charity  and  the  management  of  the  estates  belong- 
ing thereto,  and  for  applying  the  rents  and  profits,  regard  being 
had  to  the  present  annual  value  thereof^  for  the  support  and 
maintenance  of  the  said  master  of  the  hospital  and  the  said  five 
poor  persons ;  and  such  scheme  was  to  be  approved  by  the  said 
master,  in  concurrence  with  the  Attorney  and  Solieitor-Oeneral 
for  the  time  being,  &c 


December  6th  and  7ih. — ^The  defendant  presented  a  petition  of 
appeal  against  his  Honor's  decree. 

The  appeal  came  on  to  be  heard  before  the  Lord  ChanceUorin 
the  month  of  December,  1882,  when  it  was  aigued  by  Mr. 
Spence  and  Mr.  RudaU^  for  the  appellant^  and  by  Mr.  0.  Ander- 
don^  for  the  relators. 

The  Lord  Chancellor  said  he  was  disposed  to  concur  in  the 
view  taken  by  the  Master  of  the  EoUs  as  to  that  part  of  the  de- 
cree which  declared  that  the  money  received  fix)m  the  proceeds 
of  the  sale  of  the  barrack  materials  formed  part  of  the  charity 
property ;  but  on  the  other  and  more  important  question  raised, 
with  respect  to  the  right  of  the  almsmen  to  share  with  the  mas- 
ter in  the  increased  revenues  of  the  hospital,  he  entertained  con- 
siderable doubt.  It  would,  therefore,  be  very  satisfactory  to  him 
to  have  the  case  further  considered  and  discussed  with  reference 
to  that  point. 


[*780]        ^January  ISih. — ^It  was  finally  arranged,  that  the 
question  should  be  re-argued  by  the  counsel  on  each  tide. 
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Sir  E,  Sagdtn^  in  support  of  the  decree. 

The  question  turns  entirely  upon  the  construction  and  effect 
of  the  letters  patent  by  which  the  hospital  is  incorporated  and 
endowed;  for  the  general  principles  of  the  court,  with  respect 
to  the  application  of  the  surplus  revenues  of  charity  estates^ 
lure  settled  and  indisputable.  Wherever  there  is  a  general 
dedication  of  the  fund  to  charity,  although  the  particular  ob- 
jects specified  do  not  exhaust  the  whole,  then  whatever  the 
surplus  or  the  subsequent  increase  may  be,  charity  is  entitled  to 
that  surplus  or  increase  to  the  exclusion  of  the  heir  at  law  or 
next  of  kin;  Arnold  v.  The  Attorney- Qeneral^{a)  So  again,  if 
the  fund  is  portioned  out  among  different  charitable  objects 
which  completely  exhaust  it,  those  objects  are  entitled  in  the 
like  proportions  to  share  the  benefit  of  any  subsequent  increase ; 
The  AUomey-Oeneral  v,  John8(one,{b)  The  AUomey-Qeneral  v. 
J^rks.{c)  And  the  rule  is  the  same  where,  after  certain  aliquot 
portions  have  been  allotted  to  particular  objects,  the  residue,  and 
that  an  ascertained  amount,  is  devised  to  another  object  of 
charity :  for  in  neither  case  can  any  difficulty  arise  in  settling  the 
proportions  in  which  the  increase  shall  be  distributed  among  all 
the  specified  objects.  The  latter  is  the  Theiford  School  Oase.{d) 
The  case  at  bar  rather  resembles  the  case  of  Arrwld  v.  The  AUor- 
ney- General  already  cited,  in  which  there  was  a  plain  dedication 
of  the  whole  to  charity,  but  the  objects  specified  left  part  of  the 
fund  unapplied ;  and  it  differs  from  the  Theiford  School  Oase^  in 
the  circumstance  of  there  being  no  clear  appropriation 
of  the  whole  fund  in  ^fixed  proportions  to  different  ob-  [*731] 
jects.  In  the  Theiford  Sclwol  Case,  however,  according 
to  Lord  Coke's  report,  a  principle  was  laid  down  by  the  judges 
which  is  strongly  applicable  to  the  case  before  the  court,  and 
which  ought  to  be  deciave  of  the  question.  The  words  of  the 
report  are  these:  "  They  said  that  this  case  concerned  the  col- 
leges in  the  universities  of  Cambridge  and  Oxford  and  other  col- 
leges, &c.    For  in  ancient  tune  when  lands  were  of  small  yearly 

(o)  Show.  P.  a  22.  .  (e)  Amb.  20L 

0)  Amh.  571  (d)  S  Befi.  13a 
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value  (victuals  .then  being  cheap)  And  were  given  for  the  main- 
tenance of  poor  scholars,  &c.,  and  that  every  scholar,  &c.,  should 
have  Id.  or  1  h2d.  a  day,  that  then  such  small  allowance  was 
competent,  in  respect  of  the  price  of  victuals  and  the  yearly  value 
of  land ;  and  now  the  price  of  victuals  being  increased,  and  with 
them  the  annual  value  of  the  lands,  it  would  be  now  injurious 
to  allow  a  poor  scholar  Id  or  1  l-2rf.  a  day,  which  cannot  keep 
him,  and  to  convert  the  residue  to  private  uses,  where  in  right 
the  whole  ought  to  be  employed  to  the  maintenance  or  increase 
(if  it  may  be)  of  such  works  of  piety  and .  charity  which  the 
founder  has  expressed;  and  nothing  to  any  private  use:  for 
every  college  is  seised  tn  jure  collegia  scilicet^  to  the  intent  that 
the  members  of  the  college,  according  to  the  intent  of  the 
founder,  should  take  the  benefit,  and  that  nothing  should  be  con- 
verted to  private  uses."  The  case  thus  put  by  the  judges  is  the 
identical  case  under  appeal.  Estates  were,  by  these  letters  patent^ 
given  to  a  corporation,  consisting  of  a  master  and  five  almsmen, 
upon  trust  to  pay  to  certain  members  of  the  corporation,  namely, 
the  almsmen,  52^.  a  year  each  for  their  support  and  maintenance, 
and  to  apply  the  residue  to  the  upholding  and  repair  of  the 
buildings.  From  the  great  depreciation  which  has  taken  place 
in  the  value  of  money  since  the  time  when  the  hospital  was 

founded,  the  stipends  allotted  for  the  maintenance  of 
[*782]    the  almsmen  have  become  utterly  *inadequate  for  that 

purpose,  and  as  the  rents  of  the  estates  have  largely  in- 
creased, it  is  equally  reasonable  in  itself  and  consistent  with  the 
doctrine  laid  down  by  the  judges  in  the  Thetford  School  Oase^ 
ths^t  the  increased  revenues  of  the  hospital,  subject  to  the  out 
goings  for  the  necessary  repairs,  should  in  the  first  place  be  ap- 
plied in  raising  the  amount  of  the  allowances  to  the  almsmen,  so 
as  to  provide  them  with  a  competent  maintenance  according  to 
the  price  of  provisions  at  the  present  day. 

This  view  of  the  intent  of  the  charity  is  strongly  corroborated 
by  an  examination  of  the  particular  language  and  clauses  of  the 
letters  patent,  which  may  be  considered  as  the  charter  of  the 
corporation.    From  that  charter  it  is  manifest  that  the  poor  who 
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were  to  be  madatamed  in  the  hospital  were  the  leading  and,  in- 
deed, the  only  express  objects  of  the  founder's  bounty.  Every 
line  of  it,  from  the  beginning  to  the  close,  favors  the  construc- 
tion for  which  the  relators  contend.  The  charter  commences  by 
reciting  that  the  hospital  had  been  established  in  remote  times 
for  the  habitation  of  lepers  and  infirm  persons,  but  had  fallen 
into  decay ;  that  the  lands  and  possessions  of  the  hospital,  given 
for  the  relief  and  support  of  the  poor  of  the  hospital,  were  in  a 
great  measure  dissipated,  so  that  the  poor  of  the  hospital  were 
not  supported  according  to  the  intention  of  the  founder  and  the 
other  bene&ctors ;  and  it  then  goes  on  to  ordain  that  there  shall 
be  one  college  or  hospital  of  the  poor  for  the  relief  and  sustenance 
of  the  poor.  The  poor,  therefore,  and  the  poor  only,  were  the  ob- 
jects for  whose  special  benefit,  it  appears  as  well  from  the  recitals 
as  the  operative  part  of  the  charter,  the  hospital  was  both  origi- 
nally instituted,  and  afterwards  re-established  and  incorporated  by 
King  James.  The  appointment  of  the  master  who  is  to 
•select  the  almsmen,  and  preside  over  and  manage  the  [*738] 
hospital  and  its  property,  is  merely  subsidiary  to  that 
purpose.  Except  by  implication,  indeed,  there  is  no  beneficial 
gift  of  any  portion  of  the  revenues  to  the  master.  The  estates 
are  given  to  the  corporation  of  which  he  is  the  head,  paying  first 
of  all  62*.  a  year  to  each  of  the  almsmen ;  and  afterwards,  for 
the  maintenance  and  support  of  the  master  and  five  poor.  And 
the  restriction,  which  by  the  statutes  is  imposed  on  alienations 
of  the  charity  property  by  the  master,  plainly  shows  that  the 
power  of  disposition  vested  in  that  officer,  was  conferred  on  him 
merely  as  trustee  for  the  hospital,  and  was  not  intended  to  be 
exercised  for  his  personal  benefit.  The  poor,  though  individu- 
ally inferior  to  the  master,  are  equally  with  him  constituent  parts 
of  the  corporation,  and,  as  far  as  beneficial  interest  is  concerned, 
must  have  stood  in  some  definite  relation  to  him.  The  amount 
of  rents  which  he  retained  for  his  own  use  at  the  time  when  the 
hospital  was  incorporated,  must  have  borne  some  stated  and  as- 
certainable proportion  to  the  amount  received  by  the  almsmen : 
and  that  same  proportion  ought  to  be  observed  now,  for  it  never 
could  have  been  the  intention  of  the  charter  that  the  poor,  whose 
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support  had  been  so  anxiouslj  provided  for,  ahoiild  become,  as 
they  must  become,  if  the  present  application  of  the  revenues  be 
upheld,  mere  dependent  paupers,  to  whom  this  miserable  pittance 
was  to  be  doled  out  by  the  master,  while  the  latter  was  to  put 
into  his  own  pocket  the  whole  surplus  rents  of  the  estates,  how 
enormously  soever  those  rents  might  increase.  The  consequea* 
ees  of  a  contrary  construction  are  absurd  and  revolting.  The 
almsmen  were  by  the  statutes  prohibited  from  begging :  they 
were  to  be  resident,  and  to  be  maintained  within  the  walls  of  the 

hospitaL  They  were,  therefore,  prevented  from  work* 
[^784]    ing;  and  the  sum  c^  a  shilling  a  week,  %  sufficient 

allowance  in  the  reign  of  James  I.,  was  allotted  to  tb^oci 
for  their  maintenance.  The  authority  given  to  the  Master  to 
make  by-laws  with  the  consent  of  the  Attorney-General  and  So- 
licitor-General, in  no  way  affects  the  question  with  respect  to  hia 
beneficial  interest  Those  by-laws  were  only  to  be  for  the  gene* 
ral  regulation  of  the  charity  and  its  estates ;  and  the  duty  of 
framing  and  promulgating  them  was  naturally  l^nd  properly 
delegated  to  that  member  of  the  corporation  who  was  placed 
officially  at  its  head,  and  who  presided  over  it  The  letters  con* 
dude  by  declaring  that  the  income  and  revenues  of  all  the  lands 
given,  or  thereafter  to  be  given,  to  the  hospital,  shall  be  expend- 
ed for  the  support  of  the  master  and  poor,  and  not  otherwise. 
The  residue,  therefore,  after  providing  for  the  yearly  payments 
to  the  five  poor,  and  for  the  repairs,  is  given  to  the  oorporatioa 
generally,  the  intention  being  that  the  five  poor  Bh(»ild  each,  in 
the  first  place,  have  a  charge  on  the  estates  to  the  extent  of  52& 
a  year,  and  that  the  surplus  should  then  be  distributed  among 
all  the  members  of  the  corporation,  the  poor  as  well  as  the  mas^ 
ter,  in  such  proportions  as  might  seem  reasonable,  or  as  the  ex- 
igency of  the  case  might  require.  And  any  increase  which  may. 
have  since  taken  place  in  the  rents,  ought  to  be  apportioned  upon 
the  same  principle. 

Mr.  Pqyys,  contra. 

Although  the  Theiford  School  OaseuiwBi  now  be  considered 
as  law,  notwithstanding  the  doubts  thrown  out  by  Lord  Hard- 
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wieke,  in  consequence  of  its  violating  the  modem  doctrine  of  a 
resulting  trust  in  favor  of  the  heir,  the  dicta  of  the  judges  in  that 
case,  on  which  the  relators  here  relj,  have  been  much  questioned 
by  Lord  Eldon  in  The  AUorney-Oeneral  v.  The  Mayer  of 
£ri8iolj{a)  *and  cannot  be  maintained  as  authority  at  [*735} 
the  present  day.  The  true  effect  of  the  letters  patent 
was  to  vest  the.  whole  property  in  the  corporation,  subject  to  a 
fixed  charge  of  ISL  a  year,  in  favor  of  the  almsmen.  The  bene- 
ficial interest  taken  by  the  poor  is  strictly  limited  to  that  sum, 
v/hich  possibly  might,  in  those  early  days,  be  a  competent  allow- 
ance for  their  maintenance.  Whether  this  really  was  so  or  not, 
however,  there  is  no  evidence  to  show ;  and  the  letters  patent 
themselves  furnish  no  conclusive  .ground  for  believing  that  it  waa 
so  considered  or  intended.  It  by  no  means  follows,  because  the 
poor  were  to  reside  within  the  hospital,  that  they  were  not  to 
asfflst  in  maintaining  themselves  by  the  earnings  of  their  own 
industry ;  for  all  that  the  charter  provides  is,  that  each  of  the  five 
poor  persons  shall  have  lodgings  rent  free,  and  a  fixed  sum  of  1^. 
a  week  towards  his  support.  The  beneficial  interest  in  the  re- 
sidue, subject  to  that  charge  and  the  repairs,  was  plainly  intended 
to  be  enjoyed  by  the  master  fi>r  his  own  use.  It  never  could 
be  meant  that  the  master,  who  was  required  to  be  a  clergyman, 
doing  parochial  duty,  by  himself  or  a  sufficient  deputy,  should 
undertake  this  laborious,  responsible  and  possibly  expensive 
office,  without  receiving  a  single  shilling  for  his  trouble.  K, 
however,  he  was  to  take  any  part  of  the  surplus  beneficially,  why 
was  he  not  to  take  the  whole  ?  No  particular  portion  of  it  ia 
allotted  to  him  in  terms ;  and  the  implication  in  his  favor,  which^ 
is  strong  and  irresistible,  extends  to  every  portion  of  the  income 
which  is  not  expressly  devoted  to  the  other  objects.  The  sur- 
plus might,  doubtless,  at  the  date  of  the  foundation,  bear  some 
vague  and  general  proportion  to  the  amount  of  the  allowances  to 
the  poor ;  it  might  exceed  those  allowances  in  the  ratio  of  five  to 
one  or  ten  to  one.  But  the  court  has  no  data  upon  which 
to  ascertain  that  ratio   now;    and  the  amount  must  always 

(a)  2  Jaa  A  Walk.  294. 
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[*736]  have  been  extremely  ^fluctuating  and  uncertain;  for 
out  of  it  the  master  was,  in  the  first  place,  to  defray  the 
necessary  out  goings  for  repairs,  and,  subject  to  that  deduction, 
he  was  to  take  it  for  better  or  worse ;  while  each  of  the  almsmen 
was  to  have  his  525.  a  year  certain.  The  result  of  the  arrange- 
ment was,  that  in  years  when  the  repairs  were  heavy,  or  the  rents 
failed,  the  master  would  get  little  or  nothing ;  and  of  course,  on 
the  other  hand,  when  the  out  goings  were  light,  and  the  annual 
profits  large,  his  income  would  proportionally  gain.  Suppose 
the  rents,  instead  of  rising,  had  fallen  considerably,  will  it  be  con- 
tended that  the  master  would  have  claimed  a  portion  of  the  13i 
allotted  to  the  five  poor  ?  .And  if  not,  upon  what  principle  can 
the  poor  now  claim  to  be  admitted  to  share  in  the  increased 
revenues  of  the  estates  ? 

If  any  doubt  existed  as  to  the  real  meaning  of  the  letters  pat- 
ent, although  it  is  submitted  there  can  be  none,  the  uniform  and 
undisputed  usage  of  more  than  two  centuries  would  weigh 
powerfully  with  the  court  in  determining  the  question.  The 
construction  which  the  defendant  contends  for,  has  been  adopted 
and  acted  upon  from  the  institution  of  the  hospital  up  to  the 
present  time.  The  opposite  construction,  indeed,  would  not  only 
operate  with  extreme  hardship  upon  the  defendant,  but  it  would 
go  far  to  shake  the  titles  of  many  of.  the  colleges  in  both  univer- 
sities, to  the  estates  from  which  their  principal  corporate  revenues 
are  derived.  It  is  a  well  known  fact  that,  in  numerous  instances} 
large  estates  have  been  given  to  those  bodies  to  endow  particular 
^scholarships  or  fellowships  with  certain  annual  stipends,  and  that 
when,  in  process  of  time,  the  rents  have  risen  so  as  to  yield  a 
surplus  beyond  the  amount  specified  for  those  objects,  the  col- 
leges have  thrown  that  surplus  into  their  general  funds,. 
[*737]     *and  applied  them  to  their  ordinary  collegiate  purposes.(a) 

The  principles  laid  down  by  Lord  Eldon  in  the  Attorney- Gene* 
ral  V.  llie  Mayor  of  Bristol  are  closely  applicable  here.  In  that 
case  his  Lordship  held  that  where  lands  were  given  to  the  cor- 

(a)  See  The  AUomey- General  v.  Brazen  Nose  College,  8  Bligh,  377,  N.  a 
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poration  of  Bristol,  upon  certain  charitable  trusts  which  did  not 
wholly  exhaust  the  rents,  the  trustees,  although  they  were 
themselves,  to  a  limited  extent,  objects  of  the  donor's  bounty, 
were,  nevertheless,  justified  in  treating  the  whole  of  the  surplus, 
and  its  subsequent  increase,  as  a  fund  applicable  to  the  general 
purposes  of  the  corporation.  These  principles  were  afterwards 
again  recognized  by  the  same  great  judge  in  The  Atiomey-Oene- 
ral  V.  The  Skinners*  Company. {at)  If  there  were  any  just  grounds 
of  complaint  against  the  mode  in  which  the  revenues  of  this 
hospital  have  been  distributed  or  applied,  the  proper  course 
would  be  for  the  parties  conceiving  themselves  aggrieved,  to 
apply,  by  petition,  to  the  Lord  Chancellor,  who  has  the  exclusive 
jurisdiction  as  visitor,  and  not  to  file  an  information  in  the  Court 
of  Chancery,  which,  under  the  circumstances,  has  no  jurisdiction. 

Sir  E,  Sugden^  in  reply,  observed  that  the  case  of  the  corpora- 
tion of  Bristol,  had  no  analogy ;  for,  in  that  c^e,  the  claiifi  made 
to  the  surplus,  and  to  the  justice  of  which  Lord  Eldon  acceded, 
was  set  up  by  the  whole  corporation  who  constituted  the  trus- 
tees, and  not,  as  in  this  case,  by  one  individual  member  %f  it 
only.  With  respect  to  the  objection  grounded  on  the  alleged 
interference  of  the  suit  with  the  functions  of  the  visitor, 
it  *was  perfectly  clear  that  a  visitor  had  no  authority  to  [*788] 
order  a  new  distribution  and  apportionment  of  the  char- 
ity revenues,  which  it  was  the  object  of  the  present  information 
to  obtain,  and'which  it  was  competent  to  the  Lord  Chancellor, 
only  by  virtue  of  his  general  jurisdiction,  as  presiding  over  all 
the  charitable  foundations  in  the  kingdom,  and  in  no  other 
character,  to  direct. 


January  29lh, — ^The  Lord  Chancellor  : — When  this  appeal 
was  originally  before  me,  it  seemed  to  involve  a  question  of  so 
much  importance  and  novelty  as  to  justify  me  in  directing  it  to 
be  again  argued  by  one  counsel  on  each  side ;  and  having  had 

(a)  2  RusB.  407. 
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the  benefit  of  tliat  seoond  argument,  I  have  now  to  state  the  re* 
suit  of  the  best  attention  which  I  have  been  able  to  bestow  npon 
the  case. 

With  respect  to  the  5,000i  arising  from  tiie  transaction  between 
the  master  of  the  hospital  and  the  officers  of  the  barrack  depart* 
ment,  I  felt  disposed  on  the  bearing  of  the  motion  in  June,  1831, 
to  look  upon  that  sum  as  being  in  the  nature  of  a  windfall,  which 
the  master  might  appropriate  to  his  own*  use,  without  applying 
any  portion  of  it  to  the  benefit  of  the  hospital.  But  haying  now 
had  an  opportunity  of  more  deliberately  examining  and  consider* 
ing  the  facts,  I  have  come  to  the  conclusion  that  this  sum  must 
be  treated  as  forming  part  of  the  corpus  of  the  charity  estate; 
but  that  the  master  will  nevertheless  be  entitled  to  enjoy  his 
share  of  the  annual  profits  of  it,  so  long  as  he  continues  to  fill 
the  office  of  master.    Without  going  further  into  the  argument 

upon  that  point,  I  think  it  sufficient  to  observe  that  I 
[*739]    entirely  concur  in  what  *8eems  to  have  been  the  view 

upon  which  this  part  of  his  Honor's  judgment  pro* 
ceedfcd :  for  inasmuch  as  the  buildings  were  erected  on  land  be- 
longing to  the  hospital,  and,  but  for  the  arrangement,  made  with 
the  barrack  office,  must  themselves  eventually  have  become  the 
property  of  the  hospital,  and  in  that  case  might  have  proved 
greatly  more  valuable  than  the  sum  that  has  been  received  in 
lieu  of  them,  the  master,  when  he  took  upon  himself  to  enter 
into  the  arrangement,  must  necessarily  be  presumed  to  have 
been  dealing  in  his  official  capacity,  and  as  a  trustee  for  the  hos- 
pital ;  and  whatever  sum,  therefore,  he  may  have  realized  by 
means  of  such  dealing,  must  be  considered  as  a  trust  fund  for 
which  he  is  accountable  to  the  charity  estate. 

But  the  other  and  more  important  question  remains  to  be  dis- 
posed o^  and  upon  that  I  have  the  misfortune  to  dLBFer  with  his 
Honor ;  I  mean  the  question  with  respect  to  the  construction  of 
the  deed  of  endowment,  and  the  right  claimed  by  the  almsmen 
under  it,  to  participate  proportionally  with  the  master  in  the  in- 
creased income  of  the  charity. 
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Tl^e  letters  patent  of  the  8th  James  L  constitote  the  instrnment 
whioh  may  be  treated  as  the  goyeniing  charter  of  this  foiinda* 
tion.  The  intention  of  the  endowment  is  stated  in  those  letters 
to  be  for  the  relief  and  sustentation  of  the  cdlege  or  hospital,  and 
of  the  master  and  poor  to  be  and  be  maintained  in  the  same ; 
and  the  endowment  then  goes  on  to  execute  this  intention  in  the 
following  manner ;  There  is  to  be  a  college  or  ho^tal  for  ever, 
consisting  of  one  master  and  fire  paupers;  there  is  to  be  a  mas- 
ter of  the  hospital)  and  of  the  goods  and  lands  thereof;  and  there 
are  to  be  five  paupers  supported,  reheTed  and  main- 
tained in  the  hospital ;  and  then  the  endowment  *re*  [*740] 
pealing  the  same  words,  states  how  they  are  to  be  sup- 
ported, thus ;  for  their  support,,  relief  and  maintenance,  they  are 
to  have  and  receive  each  of  them  through  the  hands  of  the  ibbb* 
ter  52«.  a^ear,  to  be.  paid  by  the  said  master  at  the  four  usual 
feasts.  And  the  master  and  paupers  are  incorporated  by  the 
name  of  ^'  The  Master  and  Poor  of  the  College  or  Hospital  of 
King  James."  And  after  giving  power  to  make  by-laws^  with 
the  assent  of  the  Attorney-General  and  Solicitor^eneral,  for  the 
order  and  disposition  of  the  charity  estate,  the  letters  conclude 
by  directing  that  the  whole  of  the  estate  shall  go  to  the  support 
of  the  master  and  poor,  and  the  maintaining  and  repairing  of 
the  houses  and  possessions  of  the  hospital,  and  not  otherwise. 

There  being  then  no  dispute  that  the  whole  is  given  to  the 
charity,  the  question  is  whether  the  estate  is  given  to  the  body, 
oonfflsting  of  the  master  and  almsmen,  subject  to  a  yearly  pay- 
ment of  525.  to  the  almsmen,  or  to  the  master  and  almsmen ;  in 
other  words,  whether  the  surplus  shall  go  the  master,  whose 
share  is  not  fixed,  or  between  him  and  the  almsmen,  notwith- 
standing that  there  appears  an  intent  to  fix  and  limit  the  shares 
of  those  almsmen. 

Let  us  first  ask  (as  it  is  always  right  to  do  where  no  fixed  rule 
of  law  prevails)  what  is  the  plain  and  natural  sense  of  such  a 
gift.  If  I  give  the  whole  of  an  estate,  and  other  funds,  to  several 
objects,  and  mention  the  proportions  in  which  each  shall  take^ 
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no  difficulty  arises;  they  are  to  divide  the  whole  in  those  pro- 
portions. So,  if  without  expressly  stating  that  it  shall  be 
80  divided,  I  so  frame  the  giil  that  no  reasonable  doubt  can 
be  entertained  of  such  being  my  intention,  it  is  the  same 

thing.  One  most  important  indication  of  this  intention 
[*741]     *is,  when  particular  amounts  are  given  to  the  different 

objects,  and  the  whole  shares  taken  together  exhaust  the 
ftmd.  This  is,  in  fact,  the  Thetjbrd  School  Ciisc,{a)  supposing  the 
gift  there  had  been  directly  to  the  objects  of  the  donor's  bounty 
and  no  feoffees  had  been  interposed ;  for,  as  that  case  stands,  a 
question  in  later  times  might  have  arisen  as  to  a  resulting  trust 
This,  at  least,  was  Lord  Hardwicke's,  and  appears  to  have  been 
Lord  Eldon's. opinion.  But  suppose  the  gift  to  be  framed  quite 
otherwise,  and  instead  of  expressly  apportioning  the  whole,  or 
impliedly  apportioning  it,  as  by  exhaustion  or  other^ndication 
of  such  an  intention,  the  fund  is  given  entirely  to  one  body,  sub- 
ject to  a  certain  payment  to  other  parties,  the  latter  can  only 
take  what  is  given,  as  a  charge,  and  the  surplus  must  go  to  the 
donee  of  the  ftind,  unless  there  be  circumstances  clearly  indica- 
ting a  contrary  intention.  Nor  is  there  any  particular  form  in 
which  alone  the  one  object  of  the  donor's  bounty  can  be  made 
the  primary  or  principal  donee,  and  the  other  only  the  secondary 
donee,  or,  as  it  were,  the  incumbrancer  upon  the  fund.  If  the 
gift  is  of  the  whole  estate  or  fund  to  one,  and  another  is  to  re- 
ceive so  much  a  year  out  of  its  rents  and  profits,  that  clearly 
gives  the  surplus  to  the  first.  Then  if  the  gift  is  to  both,  but  so 
as  one  shall  take  yearly  so  much,  is  not  this,  in  substance  and 
effect,  the  same  thing  ?  The  whole  is  given  to  both,  not  in  fixed 
proportions,  but  with  a  certain  amount  to  the  one  and  the  unas- 
certained residue  to  the  other.  It  is  distributed,  and  their  shares, 
are  ascertained,  not  by  division  but  subtraction.  Now,  if  you 
examine  all  the  cases,  both  those  to  which  I  shall  prescntly,refer 
more  particularly,  and  the  others  which  are  well  known,  the 

cases  of  Attorney- Ge7ieral  v.  Johnson,{b)  Attorney- General 
[*742]     V.  Sparks,{c)  Attorney- General  *v.  The  Mayor  of  Coven-' 

(a)  8  Co.  Bep.  130.  (&)  Amb.  19a  (c)  Amb.  201. 
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try^{a)  and  AUomey-Oeneral  v.  Haberdashers^  Company ^{b)  you 
will  find  nothing  that  militates  against  this  plain  and  natu- 
ral construction,  but  much  that  supports  it.  Yet  the  case  I  have 
put  is,  in  substance,  the  case  at  bar ;  for  the  intention  of  the  gift 
is  for  the  relief  and  sustentation  of  the  master  and  poor ;  and 
ihsX  intention  is  executed  by  erecting  a  college  or  hospital  for 
the  master  and  five  paupers ;  the  master  to  be  master  of  the  hos- 
pital, and  of  the  goods,  chattels  and  lands,  &c.,  thereof  (which 
distinction  further  aids  the  argument  on  his  behalf),  and  the  five 
paupers  to  receive  for  their  support,  relief  and  maintenance,  525. 
each,  through  the  hands  of  the  master ;  and  the  funds  are  to  go 
to  the  support  of  the  master  and  paupers,  and  for  repairs,  and  not 
otherwise.  This  certainly  is,  at  the  least,  a  gift  of  the  whole  to 
the  master  and  paupers ;  the  amount  receivable  by  the  latter 
being  ascertained,  that  receivable  by  the  former  unascertained ; 
in  other  words,  the  surplus  being  the  master's,  aft«r  paying  the 
paupers  and  providing  for  the  repairs.  It  is  clear  that  there  is 
no  middle  course  between  this  construction  and  one  which  would 
give  the  paupers  first  their  fixed  payment  of  so  much  a  year, 
and  then  their  share  of  the  residue  also. 

The  importance  of  the  question,  not  only  in  itself,  but  in  its 
possible  consequences,  as  well  as  the  circumstance  of  my  having 
the  misfortune  to  differ  with  his  Honor  in  the  opinion  which  I 
have  formed,  induces  me  further  to  consider  the  authorities  that 
are*  supposed  to  bear  upon  the  subject.  An  examination  of  these 
tends  greatly,  I  think,  to  confirm  the  view  which  I  take. 

*The  Thetford  School  Case{c)  proceeded  upon  grounds  [*743] 
which  are  very  material  to  be  considered  here.*  That 
was  a  devise  of  land  to  trustees  for  the  maintenance  of  a  preacher 
four  days  a  year,  a  master  and  usher  of  a  school,  and  certain 
poor ;  and  certain  simis  were  given  to  each,  that  is,  to  the  preach- 
er, master,  usher,  and  poor,  to  the  amount  in  all  of  35?.,  which 

(a)  2  Vera.  397,  and  7  Bro.  P.  C.  235 ;  TomL  ecL  (c)  8  Co.  Rep.  130. 

{h)  4  Bro.  0.  C.  103. 
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formed  the  whole  of  the  rents  and  profits  of  the  land  devised. 
The  first  consideration  of  the  court,  therefore,  was  that  the  whole 
being  given  to  the  objects  of  the  donor's  bounty,  the  increase  of 
the  rents  and  profits  should. be  divided  among  them  for  that 
reason ;  and  that  the  fixed  payments  specified  should  not  limit 
the  amount  of  the  shares,  though  they  might  ascertain  the  pro* 
portions  in  which  those  shares  were  to  be  received  by  the  dif- 
ferent objects.  The  circumstance  which  raised  this  argument  is 
not  to  be  found  in  the  present  case ;  for  here  to  one  only  of  the 
objects,  the  almsmen,  a  sum  is  fixed,  and  the  donor  contemplates 
a  surplus  over  that,  and  disposes  not  of  it.  But  the  other,  and 
according  to  the  report  the  principal  reason  for  increasing  the 
shares  in  that  case,  applies  to  increasing  the  master's  share  here, 
though,  certainly,  not  the  shares  of  the  five  paupers. 

Lord  Coke  says,  "This  resolution  is  grounded  on  evident  and 
apparent  reason ;  for,  as  if  the  lands  had  decreased  in  value,  the 
preacher,  schoolmaster,  &c.,  and  poor  people  should  lose,  so  when 
the  lands  increase  in  value  pari  ratione  they  shall  gain."  How 
is  it  here  ?  If  the  rents  fall  down  to  13/.,  the  paupers  arc  to  have 
the  whole,  and  the  master  nothing.  Therefore,  by  the  argument 
in  the  Thet/ord  School  Case,  the  latter  is  entitled  to  the  surplus,  if 

any.  Lord  Eldon  doubts  if  this  be  a  sound  principle ; 
[*744]    but  he  admits  that  the  ^case  in  Coke  has  settled  it  as 

law,  and  that  it  cannot  be  disturbed.  In  The  Attorney- 
General  v.  The  Mayor  of  Bristol, {a)  his  Lordship,  after  stating 
that  no  case  has  gone  so  &r  as  to  say  that  if  a  gift  of  lands  takes 
notice  of  a  portion  of  the  rents  allotted  to  a  charitable  use,  being 
less  than  the  whole  rents,  the  charity  is  entitled  to  the  surplus, 
refers  to  the  case  of  Arnold  y,  AUomey-Oeneral^{b)  as  showing 
that  a  gift  to  A.  B.  for  charitable  purposes,  and  then  of  sums  to 
charities,  but  not  amounting  to  the  whole  rents,  makes  A.  -B.  a 
trustee  of  the  surplus  for  charitable  purposes,  to  be  ascertained 
by  sign  manual  or  by  this  court;  and  he  puts  the  case  of  A.  B. 
being  a  charitable  corporation,  and  asks,  "  might  it  not  be  argued 

(o)  2  J.  A  W.  294.  (b)  Show.  P.  C.  22. 
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that  Ae  gift  of  the  lands,  and  certain  payments  out  of  it,  would 
make  good  the  recital,  because  one  charity  would  take  in  the 
shape  of  lands,  and  another  in  the  shape  of  a  pecuniary  pay- 
ment?'* I  need  hardly  remark  how  very  nearly  the  case  put  by 
Lord  Eldon  approaches  the  present ;  indeed  it  is  not  distinguish- 
able from  it  in  principle.  There  can  be  no  doubt  that  the  opinion 
intimated  in  the  words  I  have  just  read,  must  have  extended  to 
the  view  I  am  taking  of  this  case,  and  that  Lord  Eldon  would, 
upon  the  same  ground,  have  thus  disposed  of  it. 

But  the  whole  of  the  case  of  The  Attorney^  General  v.  The 
Mayer  of  Bristol^  is  deserving  of  the  greatest  attention  in  dispo- 
sing of  the  present  question.  In  that  case  there  was  a  gift  of 
money  to  the  corporation  of  Bristol,  and  a  covenant  by  that  cor- 
poration, which  is  in  effect  a  declaration  of  trust,  to  purchase 
lands  therewith,  and  out  of  the  rents  to  pay  certain  sums  to  dif- 
ferent corporate  bodies  in  rotation,  Bristol  itself  being  one ;  and 
the  question  was,  whether  the  corporation  was  a  trustee 
*of  the  surplus  rents  for  those  bodies.  Lord  Eldon  de-  [*745] 
liveied  a  most  elaborate  judgment,  elaborate  not  only 
as  regarded  the  particulars  of  the  case  itself,  into  every  detail  of 
which  he  went  very  minutely,  but  also  as  regarded  the  other 
cases,  leaving  one  nothing  to  regret  except  that  by  some  aoci- 
detit  he  had  not  looked  at  Lord  Coke's  report  of  the  leading  case, 
the  Thetford  School  Case,  Yet  even  in  dealing  with  the  imper- 
fect report  in  Duke,  on  which  his  observations  are  grounded  (and 
the  imperfection  relates  only  to  an  obiter  dictum),  he  seizes  with 
his  wonted  sagacity  upon  the  error,  for  the  difference  of  opinion 
(which  he  expresses  in  the  form  of  a  query  or  doubt)  clearly  ap- 
plies to  that  portion  of  the  case  irf  which  there  is  a  discrepancy 
between  the  two  reports.  The  whole  of  his  reasoning  and  re- 
marks are  important  in  their  bearing  upon  the  present  question, 
and  his  decision  appears  to  me  distinctly  to  support  the  view 
which  I  am  now  taking.  lie  held  that  the  corporation  of  Bristol 
was  not  a  trustee  of  the  surplus  rents  for  the  other  corporations ; 
upon  the  ground  that  Bristol  was  itself  a  material  and  prominent 
object  of  the  donor's  bounty,  and  that  the  case  fell  within  the 
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range  of  those  cases  in  which  property  is  given  to  a  corporate 
body,  subject  only  to  the  charges  imposed.  Whoeyer  reads  the 
Bristol  Case  attentively,  will  perceive  that  there  were  several 
matters  in  it  opposed  to  this  construction,  which  exist  not  in  the 
present  case,  and  which  nevertheless  the  court  got  over. 

I  shall  now  take  notice  of  a  passage  in  the  Theijbrd  School 
Case,  which  has  more  than  once  been  commented  on  in  questions 
of  this  kind,  and  has  been  referred  to  upon  the  present  occasion. 
In  Lord  Coke's  report  of  that  case  it  is  said,  "  The  case  con- 
cerned the  colleges  in  the  universities  of  Cambridge  and  Oxford 
and  other  colleges,  &c.    For  in  ancient  time,  when  lands  were  of 

small  yearly  value  (victuals  then  being  cheap),  and  were 
[*746]     *given  for  the' maintenance  of  poor  scholars,  &c.,  and 

that  every  scholar,  &c.,  should  have  a  penny  or  three 
halfpence  a  day,  that  then  such  small  allowance  was  competent 
in  respect  of  the  price  of  victuals  and  the  yearly  value  of  the 
land ;  and  now  the  price  of  victuals  being  increased,  and  with 
them  the  annual  value  of  the  lands,  it  would  be  injurious  to 
allow  a  poor  scholar  a  penny  or  three  half  pence  a  day,  which 
(jannot  keep  him,  and  to  convert  the  residue  to  private  uses, 
where  in  right  the  whole  ought  to  be  employed  to  the  nuunte- 
nance  or  increase  (if  it  may  be)  of  such  works  of  piety  and 
charity  which  the  founder  has  expressed,  and  nothing  to  any 
private  use ;  for  every  college  is  seised  injure  coUegii;  scilicet,  to 
the  intent  that  the  members  of  the  college,  according  to  the  in- 
tent of  the  founder,  should  take  the  benefit,  and  that  nothing 
should  be  converted  to  private  uses."  The  question  in  that  case 
was  between  the  objects  of  the  charity,  namely,  the  preacher, 
master,  usher,  and  poor  of  the  school,  and  the  devisees.  But 
the  case  of  the  colleges  put  by  the  judges,  as  stated  in  Duke, 
seems  somewhat  different  from  the  case  as  stated  by  Lord  Coke 
himself,  and  is  as  if  a  right  were  given  to  the  scholars  against 
the  college.  This  at  least  appears  to  have  struck  Lord  Eldon  as 
one  interpretation  of  the  passage;  for  in  The  Attomey-Qenerdl  v. 
The  Mayor  of  Bristol  his  Lordship  says,  "  K  the  text  is  to  be  un- 
derstood thus,  that  where  property  has  been  given  for  the  foun- 
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dation  of  a  college,  and  a  distribution  has  been  at  the  same  time 
made  of  all  the  rents  to  given  members  of  that  college,  there 
must  be  an  increase,  as  the  times  require,  for  all  those  persons ; 
of  that  there  can  be  no  doubt."(«)  But  his  Lordship  adds, 
"  unless- 1  am  mistaken,  there  are  many  cases  to  be  found  in 
both  the  universities  where  land  has  been  given  of  a 
greater  value  than  the  amount  of  the  charges  *(which  [*747] 
have  been  for  scholars,  exhibitioners,  and  so  on)  upon 
that  land,  and  where  in  point  of  fact  the  enjoyment  has  been 
this :  the  charges  have  been  made  good  from  time  to  time,  and 
the  surplus  has  been  taken  by  the  college  itself;"  and  further, 
'*  I  believe  that  if  this  were  considered  an  improper  application 
of  their  funds,  it  would  have  the  effect  of  disturbing  the  dis- 
tribution of  the  revenues  of  many  of  the  colleges  in  both  uni- 
versities." The  report  he  cites  is  that  of  Duke  ;(6)  and  the  fuller 
one  in  Lord  Coke  makes  it  much  more  doubtful  if  anything 
more  was  meant  than  that  the  whole  gift  should  go  for  public 
and  collegiate  purposes,  private  uses  being  repeatedly  put  in 
contrast  with  them,  three  times  in  Lord  Coke,  and  once  in  Duke, 
But  there  is  a  much  more  material  difference  between  the  two 
reports.  That  in  Duke  apparently  puts  the  case  of  lands  given 
not  to  the  poor  scholars,  but  to  the  college  and  scholars ;  "  The 
resolution  did  concern  all  the  colleges,  &c. ;  for  when  the  lands 
were  first  given  for  their  maintenance,  and  that  every  scholar 
should  have  three  half  pence  a  day,"  &c.  In  Lord  Coke's  report 
the  expression  is,  "  land  given  for  the  scholars ;"  "  When  lands 
were  given  for  the  maintenance  of  poor  scholars,  &c.,  and  that 
every  scholar  should  have  a  penny  or  three  half  pence  a  day." 
It  is  plainly  a  very  different  thing  to  say  that  a  gift  of  lands  or 
the  rent  of  lands  to  maintain  poor  scholars,  each  having  so  much 
a  day,  is  a  gift  to  them  of  the  whole,  and  entitles  them  to  the 
surplus ;  and  to  say  that  a  gift  of  land  to  a  college  for  its  main- 
tenance, and  that  each  scholar  should  have  so  much,  entitles  the 
scholar  to  a  share  of  the  surplus  ultra  the  fixed  sum.  The 
former  is  in  truth  exactly  the  Thetford  School  Case ;  the  latter 

(a)  2  J.  A  W.  317.  (a)  Pago  71. 
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[*748]  is  a  case  not  to  be  found  decided  ^either  ia  that  or  in 
any  other  case.  The  former  ia  the  plain  and  definite 
proposition,  that  a  gift  of  the  whole  fund  in  fixed  pn>portk>ns  to 
the  different  objects  of  charity,  vests  the  whole  in  those  objects 
in  such  proportions,  to  the  exclusion  of  the  tpusteea  through 
whose  instrumentality  the  charitable  purpose  is  to  be  effected; 
the  latter  is  the  position  not  to  be  maintained  in  argument^  and 
•  for  which  certainly  no  authority  can  be  cited,  that  a  gift;  of  a 
fund  to  certain  parties,  all  alike  objects  of  the  charity,  and  speci- 
fying what  some  shall  take  without  mentioning  the  others  in  this 
respect,  or  establishing  any  proportion  among  them,  entitles 
those  whose  shares  are  fixed  to  a  share  also  of  the  residue.  Had 
the  words  of  Lord  Coke's  report  been  accurately  attended  to,  it 
never  could  have  been  supposed  that  this  doctrine  derived  any 
countenance  from  that  report.  But  I  may  further  observe,  that 
even  had  it  been  as  in  Duke,  and  as  commented  on  and  indeed 
dissented  from  by  Lord  Eldon,  it  is  no  decision ;  it  is  only  an 
obiter  dictum  touching  the  possible  bearing  of  the  resolution  in 
the  case.  The  principal  case  itself  of  the  Thetford  School  'most 
clearly  affords  no  countenance  whatever  to  the  doctrine.    • 

It  remains  to  consider  whether  there  be  any  other  circum- 
stances connected  with  the  present  case  which  entitle  us  to  give 
a  different  construction  to  the  grant.  To  speculate  upon  inten- 
tions which  may  be  supposed  to  exist  respecting  the  paupers,  in- 
consistent with  the  precise  and  defined  purpose  intimated  as  to 
them  in  their  relation  to  the  master  or  the  body  of  which  they 
form  a  part,  would  be  extremely  unsafe,  and  could  indeed  lead 
to  no  satisfactory  result.  Such  topics  on  the  one  hand  are  met 
and  balanced  by  others  of  at  least  equal  force  and  pertinency, 
such  as  the  station  and  functions  of  the  master  both  in 
[*74:9]  the  hospital  and  *in  the  church.  But  there  is  one  par- 
ticular which  deserves  much  more  attention^  and  appears 
to  have  greatly  weighed  with  the  court  belcJw — ^the  power  given 
to  the  Master  to  make  by-laws,  with  the  assent  of  the  Attorney- 
General  and  Solicitor-General,  for  the  ordering  and  disposing  of 
the  charity  estates.    I  am  of  opinion,  however,  that  this  does  not 
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alter  tlie  position  in  which  the  case  is  left  upon  the  construction 
of  the  rest  of  the  instrument ;  first,  because  I  take  it  that  in 
making  such  regulations,  it  must  always  be  understood  that  they 
shall  not  be  inconsistent  with  the  body  of  the  rules  laid  down 
originally  in  the  governing  charter,  the  letters  patent  them- 
selves ;  but  next,  and  principally,  because  no  such  disposition  as 
it  is  contended  ought  now  to  be  made  of  the  revenues,  has  evet 
been  made  under  the  power  referred  to ;  and  therefore  the  ques- 
tion is,  whether  or  not  the  parties  can  now  be  compelled  to  make 
it,  or  the  court  can  make  it  for  them.  They  can  only  be  com- 
pelled if  it  be  according  to  the  intention  of  the  donor.  They 
would  only  be  justified  in  making  it  uncompelled,  if  the  donor's 
provisions  allowed  them;  but  they  could  only  be  called  upon  by 
the  court  to  make  it,  if  those  provisions  required  them  to  do  so. 
It  therefore  seems  to  me  that  this  view  of  the  question  brings  us 
back  to  the  one  first  taken,  and  upon  which  the  whole  turns. 

It  is  impossible  in  cases  of  this  description  to  lay  out  of  view 
the  length  of  time  during  which  a  certain  arrangement  has  sub- 
sisted, and  a  certain  meaning  has  been  given  in  practice  to  the 
instrument  of  foundation.  If,  indeed,  the  practice  (though  of 
^nturies)  has  been  a  breach  of  trust,  doubtless  the  lapse  of  time 
shall  be  no  bax.  But  long  adverse  enjoyment  is  not  to  be  thrown 
out  of  view  in  seeking  for  the  true  construction  of  the 
provisions  under  which  both  conflicting  parties  *claim ;  [*750] 
and  a  principle  of  distribution  under  a  known  instru- 
ment of  foundation,  if  long  acquiesced  in  by  all  the  objects  of 
the  bounty  from  whence  ihe  funds  proceed,  and  to  effectuate  the 
purposes  of  which  the  instrument  is  framed,  ought  not  without 
manifest  reason  to  be  disturbed.  The  rule  of  interpretation  from 
Gcmtemporaneous  usage  and  long  acquiescence  extends  over 
every  branch  of  the  law,  independently  of  its  connection  with 
matter  of  limitation  and  bar.  I  speak  not  now  of  a  course  of 
dealing  with  charitable  funds  in  the  absence  of  evidence  respect- 
ing the  original  endowment^  or  in  plain  opposition  to  its  provi- 
fiiona    Bat  where  the  endowment  is  forthcoming,  its  construe- 
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tion  may  be  aided  by  adverting  to  the  long  and  nninterrupted 
acting  under  it,  and  acquiescence  in  that  acting. 

It  may  be  added,  that  in  all  such  cases  of  contest  between  the 
different  objects  of  the  founder's  bounty,  the  proof  seems  rea- 
sonably and  naturally  to  rest  on  the  party  setting  up  a  fixed  and 
restricted  portion  as  alone  due  to  his  companions  in  the  charity, 
and  claiming  the  surplus  for  himself.  Exclusion  may  not  be 
presumed  even  from  usage ;  but  the  usage  may  be  a  confirma- 
tion of  the  evidence  which  the  instrun^nt  affords  that  the  exclu- 
sion was  intended. 

I  am  therefore  of  opinion,  that  so  much  of  this  decree  as  de- 
clares that  the  almsmen  of  the  hospital  are  entitled  to  share  rata- 
bly with  the  Master  in  the  increased  revenues  of  the  charity 
cannot  be  supported,  and  ought  to  be  reversed. 


[*7  5 1]        *Thb  decisions  of  the  Court  below  in  the  fi^owing  cases  were  brought  bj 
appeal  before  the  Lord  Chancellor,  by  whom  they  were  seveFaUy  affirmed; 

Bbbashur  v.  Dob,  (reported  in  4  Sim.  21.)  Feb.  16.  1831. 

Greeitwood  t'.  Atkinson,  (4  Sim.  54.)       March  4.  

Barbaud  v.  Archer,  (2  Sim.  433.)  May  9.      

Smith  v.  Fitsoerald,  (3  V.  &  B.  2.)  Aug.  8.     

Eales  v.  Conn,  (4  Sim.  65.)  Aug.  8.     

Grinnell  v.  Oobbold,  (4  Sim.  546.)  Aug.  22.    

Llotd  v.  Lord  Trimlbstown,  (4  Sim.  296.)  Aug.  23.    

Earl  of  Newbuboh  v,  E ybb,  (4  Buss.  454.)  Aug.  25.   


The  judgments  in  the  following  oasea^  reported  in  this  and  the  former  volume  of 
Russell  A  Mylno's  Reports,  have  been  earned  by  appeal  to  the  House  of  Lords^  and 
there  affirmed,  viz: — 

Pritchard  V,  Draper,  (toI,  i.  191.) 

COCKERELL  V.  ChOTJIELET,  (vol  i.  418.) 

Campbell  v.  Graham,  (toL  L  453.) 
Salwat  v.  Salwat,  (voL  il  215.) 
Campbell  v.  Habdino,  (voL  ii.  39Ql) 
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PRINCIPAL    MATTERS. 


ACCOUNT. 

The  court  will  direct  an  account  of  past 
partnership  transactions,  though  the  bill 
does  not  praj  a  dissolution ;  but  it  will 
make  no  order  for  carrying  on  partnership 
oonoema,  unless  with  a  view  to  a  dissolu- 
tion.   Bieharda  v.  Daviea^  347 


ACmON  AT  LAW. 
See  Injunction,  3. 

ADEMPTION. 
See  PoETioxa,  3. 

ADMINISTRATION  SUIT. 
See  EzECDTOs. 

AFFIDAVIT. 
See  Practioe,  1,  2. 

AGREEMENT. 
See  Settlehsnt. 

ANNUITY. 

Where  the  grantee  of  an  annuity  is  in- 
dnoed  by  &lse  representations  or  improp- 


er concealment  of  facts  on  the  part  of  the 
grantor  or  his  agent,  to  become  the  pur- 
chaser of  an  annuity,  although  he  may 
have  relief  at  law,  a  court  of  equity  has 
concurrent  jurisdiction.  The  grantor  and 
his  agent  in  such  transactions  are  not 
bound  to  disclose  all  the  circumstances  of 
the  grantor's  situation ;  they  are,  however, 
bound  to  give  honest  answers  to  questions 
put  to  them.    Adamson  v.  EviU^  66 

See  Will,  11. 


ANTICIPATION. 

1.  Bequest  of  dividends  of  stock  to  a 
feme  covert  for  Tifo,  not  to  be  subject  to 
the  debts  or  control  of  her  then  present  or 
any  other  husband,  and  without  power  to 
charge  or  anticipate  the  growing  payments 
thereof:  Held,  that  the  legatee,  on  be- 
coming discovert,  might  Validly  dispose  of 
her  entire  life  interest    Jones  v.  Saiter^ 

208 

2.  A  clause  against  anticipation,  annex- 
ed to  a  life  interest  in  a  trust  Aind  be- 
queathed to  a  female  infant,  does  not  pre- 
vent her,  after  she  oomes  of  age  and  bo- 
fore  marriage,  from  effectually  assigning 
her  whole  interest  in  the  legacy.  Brown 
V.  Focockf  210 

See  Will,  4. 


APPEAL. 
See  Rehbabino. 


754  iJfrj>sx 

ABiaiaNlOBNT. 
See  Babon  akd  Fkms;  I. 

B. 

BAILEE. 
See  Interpleader. 

BANKER. 


BOUNDASna 
See  GoinaB8K»f  to  Asgsbvaik  Bouhda- 


BREACH  OF  TRUST. 
See  Power,  2. 

C. 

CHARITABLE  USE. 


SeeRsGEiTEB. 


BARON  AND  FEUE. 

1.  A  married  woman,  to  whom  a  rent 
charge  for  life  in  reversion  is  devised  to 
her  separate  use,  without  the  intervention 
of  trustees,  joins  with  her  hushand  in  as- 
signing: it  for  A  valuable  consideration: 
she  is  bound  by  that  assignment  after  the 
death  of  her  husband.    Major  v.  Landey, 

355 

2.  The  contingent  reverslonaty  interest 
of  the  wife  in  the  trust  of  a  term  for  years 
may  be  sold  by  the  husband;  and  the 
wife  surviving  will  be  bound  by  such 
sale,  though  the  husband  dies  beK>re  tlie 
contingency  is  determined,  or  the  rever- 
sion Mis  into  possession.    Jknnt  v.  Ilari, 

360 

See  Anticipation,  1. 

Marriage  Settlement. 
Plbadino,  1. 
Separate  Estate,  1,  2. 
Settleiient. 


BIDDINGS^  OPENING  OF. 

Biddings  opened  on  an  advance  of  6002. 
upon  13,500L  under  the  circumstances. 
CkKhranty,  CochraMf  684 


BILL  OF  EXCHANGE. 

Im  a  suit  to  reoover  the  aroouttt  of  a  lost 
bill  of  exchange,  the  loss  of  the  bill  being 
proved  at  the  hearing,  the  defendant,  if  he 
disputes  the  sufficieiacy  of  an  indemnity 
which  has  been  offered  to  him,  and  the 
Master  finds  in  favor  of  the  indemnity, 
will  be  ordered  to  p«y  the  costs  subse- 
quent to  the  oiiginal  hearing.  Macarttuy 
V.  Qrahamf  353 


1.  A  judgment  debt  due  to  a  testator, 
which  in  his  lifetime  had  been  reported  in 
ft  creditor's  suit,  to  bo  an  incumbrance 
affecting  the  real  ottate  of  the  debtor,  will 
not  pass  by  his  will  to  a  charitable  use, 
bemg  withm  the  statute  of  the  9  G.  2.  c. 
36.    CoOituon  Y,  Paler,  344 

2.  Reference  to  settle  a  scheme  for  the 
application  of  the  revenues  of  an  ancient 
hospital,  of  which  the  origmal  foundation 
and  endowment  are  unknown,  but  oS 
which  the  master,  after  paying  a  ceitain 
fixed  yeasiy  stipend  to  a  chaplain,  and  also 
to  six  almswomen  who  had  apartments  in 
the  hospital,  and  dcfVaying  the  repidn^ 
applied  the  surplus  Income  to  his  own 

B.  AUamey-  Geherai  v.  The  Arehbishop 
of  York,  461 

3.  By  letters  patent  of  King  James  I.  • 
charitable  corporation  was-  created  by  the 
name  of  the  Master  and  Poor  of  the  Col- 
lege or  Hospital  of  King  James^  in  tiie 
suburbs  of  Colchester,  to  consist  of  a  mas- 
ter and  five  poor  persons ;  and  lands  were 
granted  to  the  corporation,  with  a  direc- 
tion that  52«.  yearly  should  be  paid  to 
each  of  the  five  poor  persons  for  their  sup- 
port and  maintenance :  and  it  was  ordain- 
ed that  the  income  and  revenues  of  the 
lands  so  granted  should  be  expended  for 
the  support  of  the  master  and  poor  of  the 
hospital,  and  for  the  maintenance  and 
repairs  of  the  buildings  and  possessions  of 
the  hospitaL  Under  the  particular  pro- 
visions of  the  letters  patent,  it  was  held, 
at  the  Rolls,  that  the  five  poor  persona 
were  entitled  to  share  with  the  master  in 
the  increased  revenue  <^the  charity  lands. 
But  this  decision  was  reversed  on  appeaL 
The  master  liaviug,  in  virtue  of  an  agree- 
ment with  the  comptroller  of  the  banack 
office,  derived  a  profit  upon  the  sale  of  the 
materials  of  certain  barracks,  which,  un- 
der a  lease  from  the  master,  had  been 
erected  on  part  of  the  charity  lands ;  it 
was  held,  that  inasmuch  as  this  agree- 
ment^  ao  fitf  as  the  maBter  was  ft  paity  t» 
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it,  grew  out  of  and  vnm  tncidental  to  his 
official  sitQation,  the  profit  was  not  per- 
■onal  to  the  maeber,  but  vas  received  by 
him  in  trust  for  the  charitj.  jLUomey- 
General  y.  Smythies,  111 

CHARGE. 
See  Wnj^  11, 13. 

CHILDREN. 

,   See  SSTTLSHEMT. 

CODICIL. 
See  WttL,  12. 

COLLEGE. 
See  FsLLOWBHiP. 


COimiSSION  TO  ASCERTAIN  BOUN- 
DARIES. 

In  order  to  sustain  a  bill  for  a  commis- 
sion to  ascertain  boundaries,  the  plaintiff 
must  establish,  by  the  admission  of  the  de- 
fendant or  by  evidence,  a  clear  legal  title 
to  some  land  in  the  possession  of  the  de- 
fendant, and  also  a  grouod  for  equitable 
relief;  and  where  the  quantity  of  the  land 
of  the  plaintiff,  in  the  possession  of  the  de- 
fendant, is  doubtful  upon  the  evidence,  the 
court  will  direct  a  commission  or  an  issue, 
as  will  best  answer  the  Jostiod  of  the  case. 
Godfrey  Y.LiUel,  630 


COMMinEE  OF  ESTATESb 
See  LuNATio. 

COMMITMENT. 
See  Contempt,  1,  2. 

CONSENT. 
See  PRiYATB  HsABiiro. 

CONSIGNEE. 
See  Tbust  Deed,  2. 

CONTEMPT. 
1.  An  order  thrt  a  defeDdaat  in  con- 


tempt for  bre«ch  of  a&  itjunction,  shall 
stand  committed,  unless  cause  be  shown 
on  a  stated  day,  is  not  irrei^lar  if  it  be 
personally  served.    Xhirani  v.  Moore,    33 

2.  Privilege  of  ParUament  is  no  protec- 
tion against  an  attachment  for  any  con- 
tempt which  is  of  a  criminal  and  not  of  a 
dvil  kind. 

The  clandestine  removal  of  a  ward  of 
court  from  the  custody  of  ^e  person  with 
whom  such  ward  has  been  residing  under 
the  authority  of  the  court,  is,  in  its  nature, 
a  criminal  contempt. 

A  member  of  the  House  of  Commons, 
who  bad  oaniod  off  his  in^t  daughter, 
a  ward  of  tlie  court,  from  the  house  of  the 
ladies  under  whose  care  she  had  been 
placed  by  the  guardians  appointed  by  the 
court,  and  who,  on  being  personally  ex- 
amined by  the  court,  admitted  the  fact, 
and  refused  to  state  the  present  residence 
of  his  daughter,  was  ordered  to  be  com- 
mitted to  the  Flee^  although  he  was  not 
a  party  to  the  suit.  WeUesky  v.  TJie  Duke 
of  Beaufort,  639 

3.  A  person  writing  a  letter  to  the  Lord 
Chancellor,  relative  to  a  threatened  suit, 
and  inclosing  a  bank  note,  was  held  guilty 
of  a  contempt,  and  ordered  to  attend  per- 
sonally and  show  cause  why  he  should  not 
be  committed ;  but  afterwards,  on  his  ap- 
pearing and  expressing  contrition,  he  was 
discharged  on  payment  of  costa.  Martin' a 
Case,  674 


CONSTRUCTION, 

See  Charitable  Use,  3. 
iKflOLVENT  Debtors'  Act. 
Fellowship. 
Power,  1,  2. 
PRAOnCB,  1,  2. 
Statutes,  1. 
Separate  Estate,  1,  2. 
Will. 


CONVERSION. 
See  Will,  5,  6. 

CONVEYANCE. 

See  Infant  Heir. 
Statutes,  1. 

COPYHOLD. 
See  Lord  or  a  Manor. 
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COBPORATION. 
See  iKJUKonoN,  2. 


COST& 

1.  Where  a  bill  is  filed  to  set  aedde  a 
will,  and,  upon  an  i^ue  directed  bj  the 
oourt^  the  verdict  of  the  jury  is  in  &vor  of 
the  will,  and  a  new  trial  is  refused,  the  bill 
will  bo  dismissed  without  costs,  unless  tlie 
validity  of  the  will  could  have  been  tried 
by  ejectment.     TaUiam  v.  Wright,        31 

2.  Costs,  as  between  solicitor  and  cli- 
ent, will  be  allowed  to  the  plaintiff  in  a 
creditor's  suit,  where  there  is  a  deficient 
fund.    Bood  v.  WUaon,  687 

See  Bill  of  Exchakoe. 
Deposit. 

FOOECLOSURE  SflT. 
iNJUNOTlOy,  1,  3. 

Specifio  Pebfobmakcb. 


COVENANT. 
See  WiLi^  14. 

COYERTURB. 

See  AimciPATiON,  1. 
Will,  4. 

CREDITORa 

See  Executor. 
Partnership. 
Trust  Deed,  1. 

CREDITORS*  SUIT. 
See  Costs,  2. 

DEATH  WITHOUT  ISSUE. 
See  Will,  8,  9,  10,  13. 

DEBTS. 
See  Will,  11. 


DECLARATIONS. 
See  Pedigree. 


DEPOSIT. 

The  deposit  on  an  appeal  is  merely  a 
security  for  costs;  and,  therefore,  where 
an  appeal  is  dismissed  without  costs,  the 
deposit  will  be  returned,  unless  the  court 
makes  special  order  to  the  contrary.  DeU 
V.  Barlow,  686 

DISCOVERY. 

See  Annuitt. 


DISSOLUTION  OF  PARTNERSHIP. 
See  AcoouKT. 

DIVORCE. 
See  Fraud. 

DOUBLE  PROVISIONS. 
See  PoRTiOKB. 

E. 

ELECTION. 
SeeWiLL^  t. 

ENORAVINGa 
See  Injuncjtion,  1, 

EQUITABLE  TITLE. 
See  Trust. 

EVIDENCK 

See  Illegitimate  Child^  1. 
Pedigree. 
Portions,  1,  2. 
Will,  16,  IT,  18. 

EXAMINATION. 
See  Fellowship. 

EXECUTOR. 

After  a  decree  in  a  suit  for  the  admin]»> 
tiation  of  assets,  an  executor  is  not  at  Mb- 
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erty  to  do  any  act  which  affects  the  rela- 
tive rights  of  creditors.  ShewenY*  Vander- 
horsi,  m 

P. 

FELLOWSHIP. 

1.  A  person  who  endows  a  dose  fellow- 
ship in  a  college  comprising  other  fellow- 
ships of  an  older  foundation,  will  be  pre- 
sumed to  be  generally  conusant  of  the  stat- 
utes and  rules  of  the  college,  and  to  mean 
that  hLs  fellow  shall  bo  subject  to  the  same  j 
provisions  with  respect  to  election  and  ad- 
mission as  the  other  fellows,  except  in  so 
far  as  those  provisions  are  controlled  by 
the  express  terms  of  the  endowment 

Where,  therefore,  out  of  several  candi- 
dates for  a  close  fellowship,  only  one  ful- 
filled all  the  conditions  required  by  the 
endowment,  that  circumstance  was  held 
not  to  exempt  him  from  the  necessity  of 
undergoing  the  usual  college  examination, 
to  prove  his  fitness  for  the  fellowship.  But 
the  standard  of  merit  set  up  on  the  exam- 
ination of  such  a  candidate,  should  be  not 
relative,  but  positive ;  merely  ascertaining 
that  he  is  duly  qualified,  and  having  no  re- 
gard to  the  comparative  qualifications  of 
his  competitors.  Ex  parte  Inge^  In  (he  Mat- 
ter of  Catharine  HaU^  690 

2.  Under  a  deed  of  endowment,  direct- 
ing that  the  master  and  fellows  of  a  col- 
lege shall  elect  into  the  fellowship  thereby 
created  and  annexed  to  the  college,  a  na- 
tive of  a  particular  town,  "if  any  such 
shall  be  found  able  within  the  Univer- 
sity," the  master  and  fellows  may  exam- 
ine a  candidate  for  such  a  fellowship,  who 
is  duly  qualified  by  birth,  with  a  view  to 
ascertain  that  he  is  "  able ;"  and,  if  he  is 
not  found  "  able,"  may  elect  another  can- 
didate, who,  without  the  qualification  of 
birth,  possesses  the  requisite  "abUity." 
Exparte****,  IniheMaMer  of  St,  John's 
CoUege^  Cambridge^  603 


FEME  SOLE. 

See  Anticipation^. 
Will,  4. 


FORECLOSURE  SUIT. 

In  a  foreclosure  suit,  to  which  the  pro- 
visional assignee  of  the  Insolvent  Debtors' 
Court  is  made  a  party,  as  representing  the 
owner  of  the  ccjuity  of  redemption,  the  costs 
of  the  provisional  assignee  will  be  ordered 
to  be  paid  by  the  phUntiflj  who  will  add 


them,  along  with  his  own  costs,  to  the  sum 
due  on  the  mortgage.     Peake  v.  OiUbon, 

354 

FOREIGN  DIVORCK 

See  Fraitd. 


FRAUD. 

Where  a  person  agrees  to  give  up  his 
claim  to  property,  in  favor  of  another,  such 
renunciation  will  not  be  supported,  if  at 
the  time  of  making  it,  he  was  ignorant  of 
his  legal  rights,  and  of  the  value  of  the 
property  renounced;  especially  if  the  party 
with  whom  he  dealt  possessed  and  kept 
back  from  him  better  information  on  the 
subject. 

A  sentence  of  divorce  pronounced  by  a 
foreign  court  cannot  defeat  the  rights  ac- 
quired by  parties  under  a  marriage  solem- 
nized in  England.    McCarthy  v.  Decaix^ 

GU 
See  Annuity. 


0. 

HEIR  AT  LAW. 
See  New  Trial. 

HOSPITAL. 
See  Charitable  Use^  2,  3. 

I. 

ILLEGITIMATE  'CHILD. 

1.  A  testatrix  gave  a  share  of  her  re- 
siduaiy  estate  to  the  children  of  Maiy 
Oladman,  deceased.  Mary  Gladman  left 
two  children,  one  legitimate,  the  other 
illegitimate.  Evidence  was  admitted  to 
prove  that  the  illegitimate  child  had  ac- 
quired the  reputation  of  being  the  child  of 
Maiy  Gladman;  that  the  testatrix  well 
knew  that  fact,  and  that  Mary  Gladman 
left  only  those  two  children.  GiU  r, 
SheUey,  336 

2.  Where  a  legacy  is  given  to  a  natural 
child,  with  directions  to  apply  the  interest 
for  his  maintenance,  the  interest  is  payable 
from  the  death  of  the  testator.  Dowling 
V.  TyreO^  343 

INDEMNITY. 
See  Bill  of  Exchakge. 
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TSFAXrtBSOL 

The  testator  devised  his  estate  to  two 
tenants  in  oomnion  in  fee ;  one  died  after 
the  testator,  leexring  an  infiunt  heir.  In  a 
creditor's  suit,  after  a  decree  for  sale  of  the 
estate,  the  infant  heir  was  ordered  to  join 
in  the  conveyance  to  the  purchaser,  under 
the  1  W.  4,  a  47,  sl  11.    Brook  v.  Smith, 

13 

INFANT  WARD. 

8ee  8EPijLATE  Estate,  3. 

INJUNCTION. 

1.  In  a  suit  to  restrain  the  sale  of  pirated 
copies  of  a  print,  where  tlie  answer  did  not 
suggest  that  the  prints  complained  of  were 
not  pirated  copies,  a  decree  was  made 
under  the  pafticular  circumstances,  though 
the  prints,  which  had  been  exhibited  to 
the  witness  who  proved  the  offence,  were 
not  produced  at  toe  hearing. 

Where  the  plamtiff  is  entitled  to  have 
the  injunction  made  perpetual,  tlie  defend- 
ant will  have  to  pay  the  costs  of  the  suit, 
however  trivial  Uie  subject  matter  of  the 
suit  may  be,  if  he  did  not,  after  the  mjunc- 
tion  was  granted,  tender  the  costs  up  to 
that  time.    Fradelia  v.  Weller,  247 

2.  Injunction  to  restrain  the  Grand 
Junction  Water  Works  Company  &om 
applying  to  Parliament  for  an  Act  autlio- 
rizing  the  company  to  procure  its  supply 
of  water  by  means  of  an  aqueduct  from 
the  river  Colne  instead  of  the  Thames,  as 
authorized  by  the  existing  Acts  under 
which  it  was  incorporated,  refused. 

A  court  of  eciuity  will  not,  at  the  in- 
«tanco  of  a  shareholder,  restrain  a  joint 
stock  company  incorporated  by  Acts  of 
Parliament  wliicli  prescribe  its  constitution 
and  objects,  from  applying  in  its  corporate 
capacity  to  Parliament,  and  from  using  its 
eorporate  seal  and  resources  to  obtaui  the 
sanction  of  the  legislature  to  the  remodel- 
ling of  its  constitution,  or  to  a  material 
alteration  and  extension  of  its  object  and 
|K>wer& 

The  right  of  makuig  such  an  application 
is  incident  to  a  joint  stock  company  of  Uiat 
description.  Ware  v.  The  Grand  JwicUon 
Water  Work$  Company^  470 

3.  Where  defendants,  who  had  been 
imprisoned  under  an  attachment  which 
was  afterwards  set  aside  for  irregularity, 
commenced  actions  against  the  plaintiffs 
to  recover  damages  foriaU^  imprisonment^ 
the  court  st^ed  the  actions^  on  the  terma 


<if  tha  phuatiffii  pajing  to  the  defendants 
their  costs  at  law,  and  of  the  application 
to  stay,  imd  directed  a  reference  with  re- 
spect to  a  proper  compensation  for  the  m- 
jury  which  the  defendants  had  suffered. 
PJtiUipo  V.  Worth,  $38 

See  CoxTEJiPT,  1. 


INSOLVENT  DEBTORS'  ACTi 

Under  the  Insolvent  Debtors'  Acts  the 
insolvent  is  discharged  with  respect  to 
debts  due  from  him  only  to  the  extent  of 
the  sums  stated  by  him  in  his  schedule. 
Barton  v.  JhttersaUf  541 


INTEREST. 
See  luj&QiTiKATB  Child,  2. 

INTERPLEADER. 

Where  goods  in  the  hands  of  a  bailee 
have  been  subsequently  so  treated  and 
dealt  with  by  the  bailor  as  to  constitute  or 
acknowledge  an  apparent  title  to  them  in 
two  distinct  parties,  the  rule  which  pre- 
vents an  agent  from  filing  a  bill  of  inter- 
pleader against  his  principal  does  not 
apply.    Pearson  v.  Cardon,  606 

ISSUE. 
See  Pedigree,  1. 

ISSUE  DEVISAVIT  VEL  NON. 
See  New  Thial. 


JOINT  STOCK  COMPANY. 
See  Injukction,  2. 

JUDGMENT  DEBT. 
See  CHARrrABLE  Use,  L 

JURISDICTION. 
See  Akkuttt. 

PABTIE8. 
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See  iLLEornicATB  Child,  2. 
Will,  IT,  18. 

LENGTH  OP  TIMR 

See  Tbcst. 

LIABILITY  OF  PABTNERa 
See  Partnxrship. 

LIABILITY  OF  TRUSTEEa 

Trustees  and  executors  who,  for  up- 
wards of  a  year  after  their  testator's  death, 
allowed  a  considerable  portion  of  the  as- 
sets to  lie  unproductive  in  the  hands  of  a 
banker  who  failed,  wero,  under  the  circum- 
stances, charged  with  the  loss.  Mbyte  y. 
Myyk^  710 

See  Keceivsb. 

LLdiBILITY  TO  DEBTS. 
See  Will,  11. 

LIMITATIONa 
See  Will,  13. 

LOCO  PARENTIS. 
See  Portions,  2. 

LORD  OF  A  MANOR. 

Where  a  lord  of  a  manor  admits  a  tenant 
Upon  the  trusts  of  an  indenture  referred  to 
in  the  surrender,  he  is  to  be  considered  as 
consenting  to  those  trusts,  and  is  bound  by 
them  ujion  the  death  of  the  trustee  with- 
out an  heir. 

A.  being  seised  of  a  copyhold  in  fee,  sur- 
rendered it  to  the  use  of  B.  and  liis  heirs, 
according  to  the  custom  of  the  manor,  but 
subject  to  the  trusts  of  a  certain  indenture 
therein  referred  to;  those  trusts  were,- after 
giving  one  year's  previous  notice,  to  sell 
the  tenement,  to  retain  out  of  the  proceeds 
of  the  sale  a  sum  of  7001  and  interest,  for 
wliich  the  surrender  woa  a  security,  and  to 
»ay  the  overplus  to  A ;  B.  was  admitted, 


and  died  intestate  and  without  an  lieir,  tba 
700/.,  with  an  arrear  of  interest,  still  re- 
maining due  to  him : 

Held,  that  the  lord  did  not  become  enti* 
tied  to  the  tenement  by  reason  of  fiiilore  of 
h^rs  of  B.,  and  that  A.  bad  a  right  to  re- 
deem the  premises,  and,  upon  payment  d 
what  was  due  on  the  mortgage,  to  be  re- 
admitted as  tenant  in  fee  aooordtng  to  tiie 
custom  of  the  manor: 

That  it  was  the  personal  representative 
of  B.,  and  not  the  lord,  who  was  entitled 
to  receive  the  mortgage  debt.  Weaver  v. 
MauU,  »  »7 


LOST  BILL. 
See  Bill  o?  Exohakge. 


LUNATIC. 

In  a  case  where  a  lunatic  had  two  estates 
situate  at  a  distance  from  each  other,  and 
of  considerable  value,  the  court,  under  the 
circumstances^  appointed  a  separate  com- 
mittee for  each.   InreBobinSf  449 


See  iLLsarruuTB  Child,  2. 

MARRIAGE. 
See  Fbaud. 

MARRIAGE  SETTLEMENT. 

After  the  marriage  of  a  female  ward  a 
settlement  is  made,  under  the  direction  of 
tlie  court,  for  the  benettt  of  the  wife  and 
children  of  the  marriage,  of  a  moiet?^  of  a 
plantation  in  Demerara,  of  which  the  wife 
was  seised  in  fee  at  the  time  of  tlie  mar- 
riage; the  husband  and  wife  afterwards 
mortgage  the  estate  to  persons  having  Ml 
notice  of  the  settlement;  by  the  law  of 
Demerara  tlie  settlement  was  a  nullity, 
and  in  no  manner  affected  the  rights  and 
powers  of  the  husband  and  wife  over  tiio 
estate :  Held,  that  the  mortgage  is  valid, 
inasmuch  as  the  equity  of  the  wife  and 
children  attaches  only  upon  the  person  of 
the  husband,  and  not  u[X}n  the  estate. 
Martin  v.  Mariir^  Wl 

MEMBER  OF  PARLIAMENT. 
See  CoirrEMPT,  2. 
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MODUa 

A  modoB  payable  by  every  householder^ 
in  lieu  of  all  tithes  of  hay,  without  regard 
to  the  fact  whether  such  householder  has 
or  has  not  hay,  is  valid,  but  othenviae  if  it 
be  alleged  to  be  payable  only  when  the 
householder  has  hay. 

Sixpence  in  lieu  of  a  tithe  pig  is  rank: 
a  modus  for  fruit  and  garden  stuff  is  good, 
though  it  be  not  alleged  to  be  growing  in 
a  garden.    Gronow  v.  EdwartU^  102 


MONUMENTAL  INSCRIPTIONS. 


See  Fbdioreb,  2. 


MORTGAGE, 

A  mortgagee,  who  has  taken  the  body 
of  his  debtor  in  execution  for  the  mortgage 
debt,  is,  nevertheless,  entitled  to  the  bene- 
fit of  his  mortgage  security.  Davis  v.  £cU- 
Um,  76 

See  Foreclosure  Suit. 
Lord  of  a  Manor. 
Marriage. 
Will,  U. 

If. 

NE  EXEAT  REGNO. 

A  writ  ofne  exeat  regno  will  not  be  g^rant- 
ed  to  a  plaintiff  reading  in  a  foreign  coun- 
try.    Smith  V.  Neiheraoley  460 

NEW  TRIAL 

A  motion  for  a  new  trial  of  two  issues, 
was  made  upon  three  grounds:  Ist,  the 
alleged  improper  summing  up  of  the  judge ; 
2dly,  because  the  weight  of  evidence  was 
against  the  verdict;  and,  3dly,  because 
only  one  of  the  attesting  witnesses  was 
examined  at  the  trial.  The  motion  was 
refused  on  the  ground,  that,  upon  the  evi- 
dence alone,  without  regard  to  the  sum- 
ming up  of  the  judge,  the  court  would 
not  have  been  satisfied,  if  the  jury  had 
given  a  different  verdict ;  and  because  the 
two  attestmg  witnesses,  who  were  not 
examined,  were  present  in  court  on  the 
trial  of  the  issue,  and  tendered  to  the 
party  moving  for  a  new  trial,  who  de- 
clined to  examine  them. 

Semhle,  the  rule  is  not  universal,  that, 
on  the  trial  of  an  issue  devisavit  i>el  rum, 
all  the  attesting  witnesses  must  be  exam-- 
ined  at  law. 


Semtk,  that  rale  does  not  apply,  whao 
the  l»U  is  filed  by  the  heir  at  law,  to  Te* 
strain  the  devisee  fix>m  setting  up  a  legal 
estate  as  a  bar  to  the  ejectment    TnHham 

Wright,  1 

NOTICE. 

See  Trust. 

Vendor  and  Pubchaseb. 


OBLIGATION  TO  SETTLE. 
See  Pebfobuakoe. 


OPENING  BIDDINGa 
See  Bn>DiKQ& 

ORDERS. 
See  Depostf. 

P. 

PARLIAMENT. 

See  Injunction,  2. 
Contempt,  2. 

PARTIES. 

Where  the  person,  whoso  interests  are 
sought  to  be  affected  by  the  decree,  is  out 
of  the  jurisdiction  of  the  court,  the  suit  can- 
not proceed  in  his  absence.  Broume  v. 
Blount,  83 

See  Pleading,  2. 

PARTNERSHIP. 

The  creditor  of  a  partnership,  in  which 
one  of  the  partners  dies,  and  the  surviving 
partners  afterwards  become  bankrupt,  haa 
a  right  to  resort  to  the  assets  of  the  de- 
ceased partner  for  payment,  without  regard 
to  the  state  of  the  account  as  between  such 
deceased  partner  and  the  surviving  part- 
ners.   Devaynes  v.  Noble,  495 

See  Account. 

PEDIGREE. 
L  Where,  hi  a  pedigree  case,  the  <>bjecl 
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i»4o  ooDnect  A.  with  C,  after  proving  that 
K,  a  deoeaaed  person,  was  related  to  A.^ 
H  is  competent  to  give  in  evidence  deda^ 
rations  by  B^  in  which  he  daimod  rela- 
tionship with  G. 

A  paper  in  the  handwriting  of  B.,  fonnd 
in  his  repositories  at  his  death,  and  pur- 
porting to  g^ve  a  genealogical  account  of 
his  family,  of  which  it  represents  C.  to  have 
been  a  member,  is  adnusaible  for  the  same 
purpose,  though  never  made  public  in  B.'s 
lifetime,  though  erroneous  in  various  par- 
ticolars^  and  professing  to  be  founded 
chiefly  on  hearsay. 

Nature  and  amount  of  the  evidence  upon 
which  the  court  will  direct  an  issue  to  in- 
vestigate a  title  depending  on  a  question 
of  pedigree.    Monkion  v.  AUomey  General, 

147 

2.  iSemUe,  that  in  a  pedigree  case,  state- 
ments contained  in  monumental  inscrip- 
tions, and  hearsay  declarations  made  by 
a  deceased  relative,  are  competent  evi- 
dence to  prove  the  respective  ages  of  the 
persons  to  whom  they  refer,  as  well  as  the 
&ct  of  their  relationship  to  each  other. 
Kidney  v.  CodMf^  167 


PERFORMANCE. 

Where  a  tenant  for  life  sells  part  of  the 
settled  estate  under  the  authority  of  an 
Act  of  Parliament  which  du'ects  him  to 
lay  out  the  consideration  money  in  the 
purchase  of  other  lands,  and  to  settle  them 
to  the  same  uses,  and  he  afterwards  pur- 
chases lands  in  fee  simple,  to  nearly  the 
amount,  but  dies  without  having  settled 
them  accordingly,  leaving  them  to  de- 
scend upon  his  heir  at  law,  who  was  also 
•  the  first  tenant  in  tail  in  remainder  under 
the  settlement,  a  court  of  equity  will  in- 
tend that  the  purchase'  was  made  in  per- 
formance of  the  obligation  imposed  by  the 
act,  and  will  not  permit  tiie  remainder- 
man to  recover  the  value  of  the  lands  sold 
against  the  personal  estate  of  the  tenant 
for  life.     Tubbs  v.  Broadwood^  487 


PERPETUATION  OF  TESTIMONY. 
See  Practice^  3. 

PIRACY. 
See  iK^KcnoN,  1. 

PLEADING. 
L  The  bill  of  the  husband  and  wife, 


where  it  seeks  relief  in  &vor  of  the  hus^ 
band  to  the  prejudice  of  the  wife*s  interest, 
is  considered  by  the  eourt  as  the  bill  of  the 
husband  alone. 

In  such  a  case  the  proper  course  is  to 
make  the  wife  a  defendant 

If  there  were  no  deed,  and  it  was  simply 
the  case  of  a  wife  consenting  that  the  hus- 
band should  receive  money  which  was 
given  to  her,  then  the  wife's  consent  in 
court  would  be  sufficient,  without  altering 
the  form  of  the  pleadings.  Hanrott  v.  Cadr 
wdUader,  545 

2.  A  person  entitled  to  a  share  of  a  sum 
of  money,  whicli  is  due  as  a  debt  from  a 
testator,  cannot  maintain  a  bill  for  his  own 
share,  unless  he  sues  on  behalf  of  himself 
and  all  other  parties  interested  in  the  debt, 
or  makes  those  other  persons  parties  to  the 
suit.    Alexander  v.  MuUins,  668 


PORTIONS. 

1.  If  a  fiither  makes  a  provision  for  a 
child  by  settlement  on  her  marriage,  and 
aftem-ards  makes  a  provision  for  the  same 
child  by  his  will,  it  is  prima  facie  to  be 
presumed  that  he  does  not  mean  a  double 
provision. 

But  this  presumption  may  be  repelled  or 
fortified  by  intrinsic  evidence  from  the  na- 
ture of  the  two  provisions,  or  by  extrinsic 
evidence  of  the  intention  of  the  testator  at 
the  time  of  making  his  will. 

Slight  differences  between  the  two  pro* 
visions  will  not  repel  the  presumption 
against  double  provisions. 

Slight  differences  are  such  as,  in  the 
opinion  of  the  judge,  leave  the  two  pro- 
visions substantially  of  the  same  nature. 

Declarations  of  the  parent  referring  to 
his  intention  at  the  time  of  making  his  will, 
whether  made  at  the  time  or  before  or  af- 
ter, are  admissible  evidence  to  prove  that 
he  did  not  mean  to  give  a  double  provi- 
sion. 

A  paper  written  .some  time  after  the  date 
of  his  will,  and  showing  tlie  state  of  his 
property,  but  having  no  refi^rence  to  his 
intention,  is  not  admissible  for  that  pur- 
pose. 

A  father,  by  articles  made  previous  to 
the  marriage  of  his  daughter,  agreed  to  set- 
tle, either  by  deed  or  will,  lands  of  the  val- 
ue of  3,000L,  in  trust  for  his  daughter  for 
life,  to  her  separate  use,  remainder  to  the 
husband  for  Ufe,  remainder  to  the  chil- 
dren of  the  marriage  as  tenants  in  common 
in  tail,  with  cross  remainders.  By  his  will 
he  devised  a  real  estate  worth  more  thai^ 
3,0002.,  m  trust  for  his  daughter  for  life  to 
her  separate  use,  but  without  the  power  of 
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MODUa 

A  modoB  payable  by  every  houfleholder, 
in  Ilea  of  all  tithes  of  hay,  without  regard 
to  the  fact  whether  such  householder  has 
or  has  not  hay,  is  valid,  but  otbenvise  if  it 
be  alleged  to  be  payable  only  when  the 
householder  has  hay. 

Sixpence  in  lieu  of  a  tithe  pig  is  rank: 
a  modus  for  fruit  and  garden  stuff  is  good, 
though  it  be  not  alleged  to  be  growing  in 
a  garden.    Gronow  v.  JEdwarda^  102 


MONUMENTAL  INSCRIPTIONS. 


See  PfiDlQRBB,  2. 


MORTGAGE. 

A  mortgagee,  who  has  taken  the  body 
of  his  debtor  in  execution  for  the  mortgage 
debt,  is,  nevertheless,  entitled  to  the  bene- 
fit of  hiis  mortgage  security.  Davis  v.  JBcU- 
tine,  76 

See  Foreclosure  Suit. 
Lord  of  a  Manor. 
Marriage. 
Will,  11. 

If. 

NE  EXEAT  REGNO. 

A  writ  of  fttf  exeoUregncMl  not  be  grant- 
ed to  a  plaintiff  residing  in  a  foreign  coun- 
tiy.     Smith  V.  Ndheraoky  460 

NEW  TRIAL 

A  motion  for  a  new  trial  of  two  issues, 
was  made  upon  three  grounds:  1st,  the 
alleged  improper  summing  up  of  tiie  judge ; 
2dly,  because  the  weight  of  evidence  was 
against  the  verdict;  and,  3dly,  because 
only  one  of  the  attesting  witnesses  was 
examined  at  the  trial.  The  motion  was 
refused  on  the  ground,  that,  upon  the  evi- 
dence alone,  without  regard  to  the  sum- 
ming up  of  the  judge,  tlie  court  would 
not  have  been  satisfied,  if  the  jury  had 
given  a  different  verdict;  and  becaase  the 
two  attesting  witnesses,  who  were  not 
exammod,  were  present  in  court  on  the 
trial  of  the  issue,  and  tendered  to  the 
party  moving  for  a  new  trial,  who  de- 
clined to  examine  them. 

Semhlej  the  rule  is  not  universal,  that, 
on  tiie  trial  of  an  issue  demaavU  Vd  non^ 
all  the  attesting  witnesses  must  be  exam- 
ined at  law. 


SmJtiU,  that  role  does  not  apply,  whore 
the  bill  is  filed  by  the  heir  at  law,  to  re- 
strain the  devisee  fix>m  setting  up  a  legal 
estate  as  a  bar  to  the  ejectment  TbCftam 
V.  Wrigfa,  1 

NOTICE. 

See  Trust. 

Vendor  and  Pubchaseb. 


OBLIGATION  TO  SETTLE. 
See  Pebfobmakge. 

OPENING  BIDDINGa 
See  BoDoras. 

ORDERS. 
See  Deposit. 

P. 

PARLIAMENT. 

See  Injunotion,  2. 

CONTEitPT,  2. 


PARTIES 

Where  the  person,  whose  interests  are 
sought  to  be  affected  by  the  decree,  is  out 
of  the  jurisdiction  of  the  court,  the  suit  can- 
not proceed  in  his  absence.  Browne  v, 
Blount,  83 

See  Pleadiko,  2. 


PARTNERSHIP. 

The  creditor  of  a  partnership,  in  which 
one  of  the  partners  dies,  and  the  surviving 
partners  afterwards  become  bankrupt,  has 
a  right  to  resort  to  the  assets  of  the  de- 
ceased partner  for  payment,  without  regard 
to  the  state  of  the  account  as  between  such 
deceased  partner  and  the  surviving  part- 
ners.   Dtmynes  v.  NcMe,  495 

See  Account. 


PEDIGREE. 
1.  Where,  hi  a  pe^gree  case,  the  object 
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i»  to  connect  A.  with  C,  after  proving  that 
B^  a  deceeaed  peraon,  was  related  to  A., 
it  is  competent  to  give  in  evidence  deda^ 
rationa  by  B^  in  which  he  claimed  rela- 
tiooahip  with  G. 

A  paper  in  the  handwriting  of  B.^  found 
in  his  repositories  at  his  death,  and  pur- 
porting to  give  a  genealogical  account  of 
his  iSuuily,  of  which  it  represents  C.  to  have 
been  a  member,  is  admissible  for  the  same 
purpose,  though  never  made  pubtic  in  B.'s 
lifetime,  though  erroneous  in  various  par- 
ticulars, and  professing  to  be  founded 
chiefly  on  hearsay. 

Nature  and  amount  of  the  evidence  upon 
which  the  court  will  direct  an  issue  to  in- 
vestigate a  title  dependmg  on  a  question 
of  pedigree.    Monkim  v.  Attorney  General^ 

147 

S.  iSbnUe,  that  in  a  pedigree  case,  state- 
ments contained  in  monumental  inscrip- 
tions, and  hearsay  declarations  made  by 
a  deceased  relative,  are  competent  evi- 
dence to  prove  the  respective  ages  of  the 
persons  to  whom  they  refer,  as  well  as  the 
fact  of  their  relationship  to  each  other. 
Kidney  v.  Oockburfif  167 


PERFORMANCE. 

Where  a  tenant  for  life  sells  part  of  tlie 
settled  estate  under  the  authority  of  an 
Act  of  Parliament  which  directs  him  to 
lay  out  the  consideration  money  in  the 
purchase  of  other  lands,  and  to  settle  them 
to  the  same  uses,  and  he  afterwards  pur- 
cdiases  lands  in  fee  simple,  to  nearly  the 
amount,  but  dies  without  having  settled 
them  accordingly,  leaving  them  to  de- 
scend upon  his  heir  ut  law,  who  was  also 
•  the  first  tenant  in  tail  in  remainder  under 
the  settlement,  a  court  of  equity  will  in- 
tend that  the  purchase  was  made  in  per- 
formance of  the  obligation  imposed  by  the 
act,  and  will  not  permit  the  remainder- 
man to  recover  the  value  of  the  Lands  sold 
against  the  personal  estate  of  the  tenant 
for  life.     Tubbs  v.  Broadwood^  487 


PERPETUATION  OF  TESTIMONY. 
See  Practice,  3. 

PIRACY. 
See  iKJUKcnoK,  1. 

PLEADING. 
L  The  bill  of  the  husband  and  wife, 


where  it  seeks  relief  in  &vor  of  the  hus* 
band  to  the  prejudice  of  the  wife*s  interest, 
is  considered  by  the  Oourt  as  the  bill  of  the 
husband  alone. 

In  such  a  case  the  proper  course  is  to 
make  the  wife  a  defendant 

If  there  were  no  deed,  and  it  was  simply 
the  case  of  a  wife  consenting  that  the  hus- 
band should  receive  money  which  was 
given  to  her,  then  the  wife's  consent  in 
court  would  be  sufficient,  without  altermg 
the  &rm  of  the  pleadings.  JSdaroU  v.  Cad' 
waUadeTf  545 

2.  A  person  entitled  to  a  share  of  a  sum 
of  money,  which  is  due  as  a  debt  from  a 
testator,  cannot  maintain  a  bill  for  his  own 
share,  unless  he  sues  on  behalf  of  himself 
and  all  other  parties  interested  in  the  debt, 
or  makes  those  other  persons  parties  to  the 
suit.    Alexander  v.  MuUira^  568 


PORTIONS. 

1.  If  a  father  makes  a  provision  for  a 
child  by  settlement  on  her  marriage,  and 
afterwards  makes  a  provision  for  the  same 
child  by  his  Will,  it  is  prima  facie  to  bo 
presumed  that  he  does  not  mean  a  double 
provision. 

But  this  presumption  may  be  repelled  or 
fortified  by  intrinsic  evidence  from  the  na- 
ture of  the  two  provisions,  or  by  extrinsic 
evidence  of  the  intention  of  the  testator  at 
the  time  of  making  his  will. 

Slight  differences  between  the  two  pro* 
visions  will  not  repel  the  presumption 
against  double  proviswns. 

Slight  diflerences  are  such  as,  in  the 
opinion  of  the  judge,  leave  the  two  pro- 
visions substantially  of  the  same  nature. 

Declarations  of  the  parent  referring  to 
his  intention  at  the  time  of  making  his  will, 
whether  made  at  the  time  or  before  or  af* 
ter,  are  admissible  evidence  to  prove  that 
he  did  not  mean  to  give  a  double  provi- 
sion. 

A  paper  written  some  time  after  the  date 
of  his  will,  and  showing  tlio  state  of  his 
property,  but  having  no  reference  to  his 
intention,  is  not  admissible  for  that  pur- 
pose. 

A  father,  by  articles  made  previous  to 
the  marriage  of  his  daughter,  agreed  to  set- 
tle, either  by  deed  or  will,  lands  of  the  val- 
ue of  3,000^,  in  trust  tor  his  daughter  for 
life,  to  her  separate  use,  remamdcr  to  the 
husband  for  life,  remainder  to  the  chil- 
dren of  the  marriage  as  tenants  in  common 
in  tail,  with  cross  remainders.  By  his  will 
he  demised  a  real  estate  worth  more  thaii 
3,0004,  in  trust  for  his  daughter  ibr  life  to 
her  separate  use,  but  without  the  power  of 
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anticipation  or  alienation;  remainder  to 
the  husband  for  Ule,  he  maintaining  and 
edaoating  the  children  of  the  marriage; 
remainder  to  the  children  of  the  marriage 
as  tenants  in  common  in  fee;  with  a  limi- 
tation over  of  the  shares  of 'those  who 
Bhonld  die  under  twenty-five  without  leav- 
ing issue,  to  the  survivors:  Hold,  that  the 
differences  Irotween  the  two  provisions 
wore  not  such  as  to  repel  the  presumption 
against  double  portions,  and  that  the 
daughter,  her  husband  and  children,  were 
not  entitled  both  to  the  benefits  given  by 
the  will  and  to  the  provisions  stipulated 
for  by  the  articles.     WeaU  v.  BU^,      251 

2.  A  testator,  who  has  contributed  to  the 
maintenance  and  education  of  a  female  in- 
fant nearly  related  to  him,  from  the  time  of 
her  father's  death,  and  who  has  been  treat- 
ed by  her  as  tho  person  whose  consent  was 
necessary  to  her  marriage,  and  who  has 
taken  upon  himself  the  obligation  to  make 
a  provision  for  her  in  that  event,  is,  as  to 
the  question  of  a  double  provision  by  will 
and  settlement,  to  be  considered  in  loco 
pareniia;  and  the  presumption  against  a 
double  provision,  which  would  arise  in  the 
case  of  a  father,  will  apply  to' such  a  case. 

In  such  a  case,  parol  evidence  may  be 
adduced  to  prove  the  Intention  against  a 
double  provision,  as  well  as  on  the  ques- 
tion whether  the  testator  was  in  loco  jpo- 
nnlis, 

Quoere^  Whether,  if  the  testator  was  not 
to  be  considered  in  loco  pardntis,  parol  evi- 
dence of  his  intention  not  to  make  a  dou- 
ble provision  by  will  and  settlemont  would 
be  admissible  7     « 

It  being  proved  by  parol  evidence  that 
the  testator  intended  tlio  provision  made 
by  the  settlement  to  be  in  lieu  of  a  legacy 
given  by  the  will,  the  settlemont  was  held 
to  be  a  satisfaction  of  the  legacy,  though 
the  two  provisions  differed  so  much  from 
each  other  that  they  could  not  be  consid- 
ered substantially  the  same. 

Tho  legacy  was  not  set  up  by  a  codicil 
made  af\;er  the  first  settlement,  ratifying 
and  confirming  the  will  and  aU  the  devises 
and  bequests  therein  oontained.  Booker  v. 
AUen^  270 

3.  A  testator,  by  his  will  reciting  that 
he  had,  on  the  marriage  of  two  of  his 
daughters,  advanced  and  transferred,  for 
their  respective  benefit,  5002L  sterling  aiid 
900L  bank  stock,  bequeathed  500^  sterling 
and  900t  bank  stock  In  trust  for  lus  remain- 
ing daughter  f  raucisca  during  her  life,  to 
her  separate  use,  without  power  of  antici- 
pation or  alienation ;  then  for  her  children, 
subject  to  an  exclusive  power  of  i^spoint- 
ment  by  her ;  and  if  there  were  no  children 


m  whom  the  ftind  should  ves^  for  mdi 
person,  fte.,  as  she  shonld  appoint:  Friai* 
cisca  afterwards  married;  and,  on  her 
marriage,  her  father  advanced  to  her  600IL, 
and  transferred  to  the  trustees  of  her  mar- 
riage settlement  9001.  bank  stock  in  tru^ 
for  her  separate  use  during  her  life ;  then 
for  her  husband  during  his  life;  and  after 
his  deooaae  for  the  children  of  the  marriage ; 
but  if  she  died  in  the  lifetime  of  her  hoi^ 
band  without  leaving  any  child,  then  to 
her  husband  absolutely;  aod  if  he  died  in 
her  lifethne  iivithout  leaving  any  ohfld  by 
her,  to  her  absolutely :  Held,  that  the  pro- 
vision made  for  Francisca  on  her  marrCnge 
was  an  ademption  of  the  legacies  of  5001. 
and  of  9001  bank  stock.    Carver  r.  Bouiles, 

301 

4.  The  testator,  upon  the  marriage  of  a 
daughter,  entered  mto  a  bond  for  the  paf* 
ment  of  6,0001.  within  six  months  after 
his  decease  to  the  trastees  c^his  danghter's 
settlement,  the  interest  to  be  paid  to  tho 
husband  for  lifo;  and  after  his  decease,  if 
the  wife  survived  him,  and  there  were 
children  of  the  marriage,  1,0002.,  part  of 
the  5,0002.,  to  be  paid  to  the  wife,  and  tile 
remainder  to  be  applied  to  the  use  of  the 
children  of  the  marriage,  but  if  there  were 
no  children,  2,0002.  to  be  paid  to  the  wife, 
and  the  remainder  of  the  6.0002.  to  be 
paid  to  the  executors  and  administrators 
of  the  husband ;  and  in  case  the  husband 
survived  the  wife,  and  there  were  no 
children,  then  the  whole  of  the  5,0001.  to 
the  husband.  Tho  testator  afterwards 
made  his  will,  and  gave  his  daughter 
5,00OL,  stating  it  to  be  in  addition  to  what 
he  had  secured  upon  her  marriage.  About 
fivo  years  aftorwardsthe  testator  execu- 
ted a  deed,  whereby  he  covenanted  that 
his  executors  should  pay  to  the  trustees, 
within  six  montlis  after  his  death,  the  sum 
of  5,00OL  upon  tho  trusts  of  the  settle- 
ment '  Parol  evidence  of  the  declarations 
of  the  testator,  was  admitted  to  prove 
that  he  did  not  intend  a  double  portion. 

Quoire.  "Whether  the  different  interests 
of  the  husband,  wife  and  children,  in  the 
legacy  of  5,000^  and  in  the  sum  of  5,0002. 
given  by  tho  deed,  would  repel  tiio  com- 
mon presumption  against  double  portion? 
lAoyd  V.  Harvey  J  310 

5.  A  testator,  upon  the  marriage  of  a 
daughter,  entered  into  a  bond  conditioned 
for  the  transfer  to  tho  trustees  of  her  set- 
tlemont durmg  his  life,  or  within  twelve 
months  after  his  decease,  of  10,0002L  4  per 
cent  bank  annuities ;  tho  only  4  per  cent 
bank  annuities  then  existing  were  after* 
wards  reduced  to  3  1-2  per  cents. ;  but 
there  was  existmg  at  the  time  of  his  death 
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a  new  4  per  dent  stodc,  which  had  been 
Greatod  two  yean  after  the  reduction  of  the 
old  4  per  cento:  the  bond  is  aatiafied  by  a 
traofiferof  10,0002.  3  1-2  per  cents. 

Uto  same  teatator  by  his  wUl  gave  to  a 
Bon  a  legacy  of  20,00011  in  **  the  Joint  stock 
of  the  4  per  cent  bank  annuitiefl^  transfet^ 
able  at  the  Bank  of  Bngland,  commonly 
called  foor  per  cent  bank  annuities:"  the 
only  4  per  cent  bank  annuities  existing  at 
the  date  of  his  will  were  ledaced  to  3  1-2 
per  cents.  Afterwards,  and  before  his 
death,  a*  new  stCHls  of  4^  pfir  cent  bank 
annuities  was  created:  tiie  will  speaks  at 
the  testator's  death,  and  the  son  is  enti- 
tled to  a  sum  of  20,0062.  in  the  tiien  exist- 
mg  4  per  cent  bank  annuities. 

A  teetator  by  hie  will  ^are  to  htedaugh- 
terflophifraBd  herehildSen,  under  certain 
oiroanstaiioeii^  aaaaiof  10,000i  4  percent 
flbaolties,  and  dliooted  that,  with  the  ez* 
eiftiea  of  certain  sioas^  of  whieh  tlris  was 
no*  one,  and  wfaksh  were  exprenly  ordered 
to  be  brought  into  hotdipot,  the  legacies 
Iw^aeatfaed  to  any  of  his  children  were  to 
bs^  not- in ealiflflietlonof;  but  in  addition  to 
miy  portiott^  or  provision  to  which  they 
wei«  or  Bhonld  be  entitled  under  any  arti«- 
eieeor  settlement  then  already  executed 
by  him;  aftecwards,  upon  her  nmrrtage,  a 
■KttOf  10,000i  4  per  cent  bank  annuities 
travMttled  upon  Sophia^  her  husband  and 
her  <dn)dfen:  siie  is  not  entitied  to  both 
ptfOVisions^  not^tfastanding  the  d^fcrenee 
in  the  limitations. 

The  testator,  on  the  marriage  of  another 
daughter  without  his  consent,  revoked  a 
bequest  of  10,0001 4  per  cent  bank  annul- 
tiSB  which  he  had  made  by^the  same  will 
in  finror  of  tiiat  daagliter  and  hercldldren, 
itod  gave  her  a  life  interest  in  a  sum 
60001. 4  per  cent  bank  annuities ;  he  after- 
wards settled  10,0001  on  her  and  her  chil- 
dren, and  by  a  codicil  declared  the  settle- 
nasnttobe  in  sadiflAbotton  of  the  legacy:  this 
olrcumstanoe^  erfen  coupled  with  the  diife^ 
eneeof  the  provistoaa,  and  the  language  of 
tlMr  will,  is  not  soflldeat  to  repel  the  pre- 
aUttption  against  double  portions  in  the 
tfne  of  the  daughter  Sophia.  Sh^fiddr. 
Th^EaHi^Goi^tiiry,  31t 


POWER. 

1.  Where  there  is  no  appointment  under 
a  power,  and  no  gift  over  in  de&ult  of  ap- 
pointment, those  penons  only  will  take 
who  could  take  by  appointment 

A  testator  gave  the  residue  of  his  pei^ 
flomd  estate  to  his  wife,  for  her  own  sole 
use  and  disposal,  trusting  that  she  would 
thereout  provide  for  his  family,  and  par- 
ticularly his  only  son:  and.- at  her  decease, 


give  and  bequeafik  the  same  to  her  children 
by  him,  as  she  should  appohit :  Held,  that 
tiie  wilb  could  appdnt  onlybynHll,  and 
that  children  living  at  her  death  were  alone 
entitied  to  share  in  an  tm^pointed  portion 
oftheftind.     WdbH  r.  mUKngerj         78 

2.  Where^  on  marriage,  a^ttioment  is 
made  of  the  wife's  property  to  herself  for 
life,  to  her  separate  use,  with  remainder  as 
she  should  appoint,  by  any  writing  signed 
by  her,  and  attested  by  two  witnesses,  and 
for  default  of  appointment  to  the  children 
of  the  marriage,  and  the  trustees  part  with 
the  tnist  fund  upon  the  joint  application  of 
the  husband  and  wife,  by  letter  not  attest- 
ed by  any  witness,  the  trustees,  after  the 
death  of  ti^e  wife,  must  make  good  the  trust 
fund  for  the  children,      ffopkina  v.  Myalls 

86 
See  SspABATB  Brats,  1.. 
Will,  7. 


PRAOnCK 

1.  To  ground  an  order  for  the  seijeant  at 
arms  under  the  1  W.  4^  dL  36,  s.  15,  rule 
1,  the  affidavit  must  state  the  party's  be- 
lief that,  at  the  time  of  suing  forth  the  at- 
tachment, the  defendant  was  in  the  county 
mto  which  the  writ  was  issued,  and  not 
merely  that  his  last  known  place  of  resi- 
dence was  in  that  county.  Hdndfield  v. 
Wildes,  91 

2.  To  ground  an  order  for  the  Serjeant 
at  arms  under  the  1  W.  4,  ch.  36,  sec.  13, 
rule  1,  the  affidavit  need  not  state  the  par- 
ty's heiie/ih&t  due  diligence  has  been  used 

of  in  ascertaining  the  deftodant^  residence, 
and  in  endeavoring  to  apprehend  him;  but 
it  must  swear  to  those  &cts,  and  in  some 
way  or  other  satisfy  the  court  of  their  truth. 
WrigM  v.  Green,  93 


3.  The  court  will  not  make  an  order  for 
the  publicaition  of  depositions  taken  in  a 
suit  to  perpetuate  testimony,  whilst  the 
witnesses  are  alive.    Bamadale  v.  Lowe. 

142 

4.  After  a  residuary  flmd  had  been 
paid  into  the  Exchequer,  under  a  decree 
establishing  the  right  of  the  crown,  parties 
setting  up  a  title  to  the  fhnd  were  per- 
mitted, upon  petition  in  the  cause,  and 
with  the  leave  of  the  crown,  to  go  before 
tiie  ICaster  for  the  purpose  of  making  out 
their  clainL  MonkUJn  v.  AUomey-OmeraL 

147 
See  GoiiTBin^T,  1 
Costs,  2. 
Refebence  under  1  W..4C.  60.. 
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INDEX. 


PRAYBR. 
See  Sraomo  PsBTOBMANca. 

PBBSUHFnONS. 
See  PORTZOKS^  1,  2,  4,  6. 

PRINCIPAL  AND  AGENT. 

See  INTIBFLBADSB. 

PRINTS. 
See  iKjiTNonov,  1. 


PRIVATE  HEARING, 

The  ooDsent  of  both  parties  is  not  ne- 
oessary  to  a  private  hearing.  Ogle  v. 
BrandUng,  680 


PRTVUjEGE. 
fleeCoHmfPT. 

PROVISIONAL  ASSIGNEE. 
See  PoBBOLOSUBi  Suit. 

PRIZE  MONEY. 

MQitaiy  prize,  when  captored,  is  oap»- 
Ible  of  being  effectnally  assigned  by  the 
oaptor,  before  any  interest  in  it  hae  been 
-vested  in  him  by  a  grant  from  the  crown. 

A  warrant  of  the  crown,  conveying 
military  prize  to  trustees  apon  trusty  to 
collect,  recover  and  receive  the  same,  imd 
directing  the  trostees,  as  soon  as  the 
'Xiase  would  admit,  to  prepare  a  scheme  for 
.the  distribution  thereof  conformably  to 
.oertain  principles  therein  stated,  and  to 
submit  such  scheme  to  the  Lords  of  the 
Treasury,  for  the  signification  of  tiie  royal 
..pleasure  thereon,  is  not  an  absolute  or 
final  grant:  it  creates  no  vested  interest 
in  any  particular  individuals,  as  objects  of 
the  bounty;  nor  can  persons  daiming  to 
be  cestui  que  tntsts  compel  a  distribution 
under  it  by  a  suit  in  equity  against  the 
itnistees. 

SembUj  the  crown  may,  at  any  time 
before  distribution,  alter  or  revoke  a  grant 
of  military  prize.  Alexander  y.  jThe  Duke 
.€/  WelUngUm,  36 


PUBUOATION. 
See  TjLkonxm,  3. 

PURCHASER. 
See  PniroBiutf GL 

REAL  ESTATE. 
See  Chabitablb  Uok  L 

RECEIVER. 

A  receiver  appointed  by  the  cooit  is 
answerable  for  the  loastif  moneys  oonsa* 
quent  on  the  ftilure  of  a  banker  with  wbom 
they  have  been  deposited  for  seonriliy,  if 
the  deposit  be  made  in  such  a  way  that 
the  receiver  parts  with  the  absolate  oon* 
trol  over  the  fimd. 

A  receiver  paid  into  a  hanking  hooae 
tiiesums  he  received,  to  the  joint  aoooanft 
of  his  sureties,  under  an  airangemeni 
with  them,  that  all  dnAs  upon  the  soma 
so  paid  in,  should  be  written  by  one  of 
the  sureties,  and  signed  by  himselC  Hie 
bankers  having  subsequentiy  foiled,  iti 
held  (reversing  the  judgment  of  the  1 ' 
of  the  Rolls),  that  the  receiver  was  liable 
for  the  loss.    Sahoay  v.  Sakoay.         216 

REFERENCE  UNDER  1  W.  a  60. 

Proper  form  of  the  reference  under  the 
1W.4.0.60.    iniheMaUtro/PiifPtL 

68S 

REHEARING. 

A  second  rehearing,  after  the  cause  baa 
been  heard  and  decided  in  the  court  be* 
low,  and  once  reheard  on  appeal  by  the 
Lord  Chancellor,  is  not  a  matter  of"  right 
but^  an  indulgence  whioh  the  court  wiU 
only  grant  on  a  special  case  made.  2>oflr- 
hwni  V.  The  ^Dvke  ofSL  Alban's.         702 

REMOTENESS. 
See  WJLLf  8,  9, 10, 18. 

REMTBb 

The  role  of  law  that  the  title  to  land 
cannot  be  tried  in  an  action  for  money  had 
and .  received,  does  not  apply  to  cases 
where  only  the  past-gone  rents  of  lands 
are  in  question. 
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The  widow  of  a  testator,  with  the  ac- 
qdeeoence  of  his  heir^  waa  let  into  poasee- 
Bion  of  certain  freehold  houses,  under  an 
erroneoua  sapposition  that  they  passed  by 
the  will  along  with  other  property,  in 
which  a  life  interest  was  devised  to  her; 
and  before  the  error  was  discovered  or  her 
right  disputed,  she  died.  On  a  bill  filed  by 
the  heir  against  her  personal  representa- 
tive, praying  tiie  delivery  of  title  deeds 
and  an  account,  it  was  held, 

That  the  suit  was  maintainable  for  the 
rents  received  during  her  continuance  in 


That,  as  the  defence  of  the  Statute  of 
limitations  waa  not  raised  upon  the  plead- 
ings the  account  should  be  taken  from  the 
time  when  the  plaintiffs  title  first  accrued ; 
and 

That  tiie  plaintiff  waa  not  at  liberty  to 
set  off  tiie  amount  of  such  rents  against 
payments  made  by  the  widow  in  her  char- 
acter of  executrix,  those  pajrments  being, 
by  virtue  of  a  special  trusty  a  primary 
charge  upon  the  estates,  of  which,  subject 
to  tS»  widow's  life  interest,  the  plaintiff 
waadevjaee.    Mcn^/pmny  v,  BrisUno^  117 

BKNUNCIATION. 
SeeFBAUD. 


BBPUBIICATION. 
SeeWnx,  2. 

HBVBESIONART  INTBBBST. 
See  Babon  axd  ma. 

SPEOinO  PSBFOBMAKOI. 

RBVOOATION. 
See  Will,  12, 16. 

ROYAL  GRANT. 
See  Pbizi  Monby. 


SATISFACTION. 
See  FOBTiOKS,  4,  6. 

SCHBDULK 
See  TBU8T  Bbbd,  1. 


SCHEMB. 
See  Chabttablb  Usb,  2,  8. 

SECURITY. 
See  MoBxaAGB. 

SEPARATE  ESTATE. 

1.  Devise  of  lands  to  trustees  upon 
trust,  to  pay  the  rents  and  profits  to  J.  H. 
for  life,  but  if  he  should  attempt  to  assign 
the  same,  or  should  commit  an  act  of 
bankruptcy,  or  become  insolvent,  then 
upon  trust  to  pay  thereout  to  the  wife  of 
J.  H.  an  annuity  of  lOOL  during  his  life, 
and  after  his  decease,  an  annuity  of  301 
during  her  widowhood,  and  upon  certain 
other  trusts  as  to  the  residue  for  the  chil- 
dren of  the  marriage :  Held,  first  That  the 
annuity  of  lOOZ.  waa  not  the  separate  efr> 
tato  of  the  wife,  but  passed  by  the  hus- 
band's assignment  to  a  pundiaser  foi 
value ;  seoond.  That  as  ag^nst  such  pur- 
chaser, the  wife  had  no  equity  for  a  settle- 
ment out  of  tb»  annuity.    SUmton  v.  SaU, 

176 

2.  Lands  were  settled  upon  trust  after 
the  death  of  the  settlor,  to  sell  the  same 
and  distribute  the  proceeds  among  all 
the  settlor's  children  nominaUm;  as  to 
the  shares  of  two  who  were  married  wo- 
men, the  trustees  were  directed  to  pay 
the  same  "  into  their  own  proper  and  re- 
spective hands,  to  and  for  their  own  use 
and  benefit;"  but  in  case  they  should  be 
then  dead,  to  pay  their  shares  to  their 
respective  husbands  for  their  own  use  and 
benefit:  Held,  that  these  shares  did  not 
vest  in  the  married  women  to  their  sepa- 
rate use.     Tyler  v.  Lake,  183 

3.  On  the  marriage  of  a  female  infent 
who  waa  a  ward  of  court,  and  entitled  to 
a  leasehold  estate  to  her  separate  use,  a 
settlement  was  made  under  the  order  of 
the  court,  giving  to  the  trustees  a  power 
of  sale  over  the  leasehold  estate :  A  sale 
made  by  the  trustees  under  the  power, 
during  tiie  minority  of  the  female  infant, 
is  not  valid.    Simeon  v.  Jonea,  366 

See  Babon  and  Fbmb,  1. 


SET-OFP. 
SeeREMm 
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SETTLEMBNT. 

A  hnakwnd,  whose  wife  was  entitled  to  a 
Aind  in  court,  signed  a  memorandum  after 
marriage,  agreeing  to  secure  half  her  prop- 
erty on  herself:  Held  (reversing  the  de- 
cision of  the  court  belowX  that  it  was 
competent  for  the  wife  to  waive  this 
agreement,  and  that  any  benefit  which 
her  children  might  have  taken  under  it 
was  defeated  by  her  waiver.  Fenner  ▼. 
TayloTy  190 

See  PEIffOBMANOX. 

SbPABATX  BSTAIXy  1,  3. 


SPBdHG  BEQUEST. 
See  WiLi^  11. 

SPECIFIC  PEBFORMANCB. 

In  a  suit  by  a  purchaser  to  oompel  spe- 
ctflc  perfomumce  of  a  contract  for  the  sale 
<tf  a  reversionary  interest  in  stock,  or  in 
the  alternative,  to  have  the  deposit  repaid, 
the  court  having  decided  against  the  plain- 
tiflTs  right  to  the  principal  relief  sought, 
refbsed  the  alternative  part  of  the  prayer, 
and  dismiased  the  bill  with  ooets.  Ken- 
yan V.  BeckeU,  88 


STATUTE  OF  LIMITATIONS. 
SeeBsHm 

STATUTE& 

1.  1  W.  4,  c  42.    JSroofc  V.  Smith,    1Z 

2.  The  eleventh  section  of  the  1  W.  4, 
cIl  47,  extended  to  a  case  where  the  de- 
cree in  the  cause  was  made  prior  to  the 
Act«     Chapman  v.  Tmnant^  74 

»,  1  W.  4r  a  36,  8.  16.  Hanc^ield  v. 
fftWeSr  91 

^  1  W.  4,  a  36,  8.  16.  Wright  v. 
Orem,  93 

6.^0.  2,  a  36.    CWUiMonv. loiter,  344 

6.  63  a  3,  c.  102.    Barton  Y,  ToUtersaU, 

641 


7.  1 W;.  4,  c.  60.    In  TV  ?ig(^ 
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TENANT  FOB  UFK 
See  PBtroBiLuroi. 

TITHK& 
SeeMoDUB. 

TIME  OF  PAYMENT. 
See  Wni.^  11. 


TBUST. 

A  testatrix  deviaed  a  oostopiaiy  tene- 
ment to  John,  without  words  limitaig  the 
inheritanoe.  Upon  her  death,  the  dor^ 
mant  surrenderee,  in  whom  the  legal  ea> 
tate  was,  surrendered  the  fee  to  John,*  and 
John  died  more  than  forty  years  before  the 
filing  of  the  bill,  having  surrendered  the 
tenement  to  a  purchaser,  who  had  notioe 
of  the  will  of  the  testatrix :  Held,  that 
the  equitable  title  of  the  heir,  whidi  ao- 
crued  on  the  death  of  John,  was  barred  bj 
length  of  time.     CoQard  v.  iTore,        676 

See  Lord  of  a  Mahob. 
Prize  Mokbt. 
Trust  Desd,  L 


TBUST  DEED. 

1.  A  person  by  deed  conveyed  to  trus- 
tees oertam  personal  property,  upon  trust 
to  sell  .the  same,  and,  after  satisfying  cer- 
tain specified  charges  and  claims  in  a  pre- 
scribed order  out  of  the  proceeds,  to  divide 
the  residue  among  his  scheduled  credi- 
tors, none  of  whom  were  parties  or  privy 
to  the  execution  of  the  deed.  The  trus- 
tees, after  partially  executing  Uie  trusts 
by  making  sales  and  paying  off  the  speci- 
fied charges  and  daiins  in  the  order  di- 
rected, concurred  with  the  grantor  in  doing 
several  acts  Inconsistent  with  the  subse- 
quent trusts:  Held,  that  after  the  death 
of  the  grantor  a  scheduled  creditor  had  no 
equity  against  the  trustees  to  enforce  the 
execution  of  the  trusts,  the  conveyanoe 
being  in  the  nature  ol^  a  {Bivate  arrange- 
ment for  the  personal  convenience  of  the 
g^rantor,  and  vesting  nor  right  in  the  cred- 
itors.    Garrard^  v.  Lord  LcaiderdaU^    461 

^,  Where  oonsignoientB  hftve  been 
made  from  abroad  to  answer  an  annuity 
which  the  owner  of  the  ^j^ettj  consigned 
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is  Bflble  to  pay,  and  the  oonrignee  in  this 
eountrj  givee  notice  of  the  arrangement 
to  the  annuitant,  and  makes  payments  in 
pnrauance  of  it,  the  consignee  is  not  after- 
wards at  liberty  to  diaoontinne  such  pay- 
ments, so  long  as  he  has  any  proceeds  of 
the  consignments  in  his  hands. 

The  ciicumstanoes  of  such  a  transaction 
constitute  an  implied  trust,  which  the 
court  will  enforce  against  the  consignee, 
fbr  the  benefit  of  the  annuitant  FOz- 
gerald  v.  Btxwari,  467 


TRUST  OF  A  TBBlf. 
See  BAB05  Ajno  Fsms,  2. 


TBUSTEB. 
See  LiABiLiTT  OF  TBUsma 

FOWEB,  2. 

BscxiyKB. 


r. 

UNOBKTJLINTY. 
See  WxLb^  1. 


TKNDOB  AND  PUROHASBR. 

TTnder  an  agreement  of  exchange  be- 
tireen  A.,  who  held  lands  under  a  college 
IflMe,  and  B.,  the  owner  of  an  a^oining 
estate,  B.  occu|ned  part  of  the  college 
lands,  and  A  had  occupied,  along  with 
the  residue  of  the  leasehold,  part  of  B/s 
ertaDe.  A.  having  become  bankrupt,  the 
college  leasehold  was  sold,  and  was  de- 
scribed m  tiie  particulars  of  sale  as  "late 
the  residence  of  A. :"  Held,  that  the  ptur- 
obaao'  ww  not  to  be  considered  as  haying 
implied  notice  of  the  agreement  of  ex- 
change, and  that  he  had  a  right  to  reco- 
ver by  ejectment  tiiat  portion  of  the  lease- 
hold whidi  was  hi  B.'s  occupation.    MOea 


YESTBD  IKTERB8T. 
Bee  Will,  10. 

VESTING. 
See  Will,  15. 


VOLXJNTART  ODNTBTANOB. 
See  T&insT  Dsbd,  1. 

W. 

WAIVER 

See  SETTUEiaDrr. 

WARD  OF  COURT. 
See  SsPAXATB  EsiAni,  L 

WIFB»S  CONSENT. 
SeePLBAiuso^  1. 

WIFE'S  EQUITY. 

Bee  Mabbiagx  Sbttleicbht. 
Sepabatb  Estatb,  1. 

WILL. 

1.  Conditional  bequest,  "to  the  feSowt 
and  demies  of  ICagdalen  CoHege,  Oxford," 
upon  the  happening  of  a  particular  event, 
held  void  for  uncertamty;  the  hinguage  of 
the  condition,  and  the  description  of  the 
legatees  being  so  l<W)ee  and  obscure,  that 
the  court  was  unable  judicially  to  collect 
the  mtention  of  the  testator  with  respect 
either  to  the  mdividuaJs  who  were  to  take, 
or  tiie  time  and  manner  of  their  taking. 
AUomey-  (knerai  v.  Sibthorp,  107 

2.  Where  a  codicil  in  its  dispomtive  part 
is  applicable  solely  and  expressly  to  the 
property  previously  devised  by  the  will,  it 
lias  not  the  elfect  of  republishing  that  will 
so  as  to  carry  after-purchased  property^  not- 
withstanding a  more  general  intent  indica- 
ted hi  its  recital.    Monef/penny  v.  Bristaw, 

117 

3.  A  testator  gives  to  his  mother  an  an- 
nuity for  life,  and  after  her  decease  to  his 
sister,  if  she  be  a  widow,  but  not  othei> 
wise,  but  to  revert  back  to  his  children, 
after  her  death.  At  the  death  of  the  tes^ 
tator  and  of  the  mother,  who  survived  him, 
the  sister  was  a  married  woman :  Held,  that 
the  sister,  on  afterwards  becoming  a  wi- 
dow, was  not  entitled  to  the  annuity. 
BarUeman  v.  MurcMaon,  136 

4.  A  testator  directed  that  one  third  of 
his  residuary  estate  should  be  invested  in 
the  purchase  of  an  annuity  for  the  life  of  a 
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female,  who  was  single  at  the  date  of  the 

will  and  the  death  of  the  testator,  and  this 
annuity  he  gave  to  her  separate  use,  and 
independent  of  any  husband  she  might 
happen  to  marry,  and  without  power  to 
seU  or  assign  the  same  by  anticipation.  The 
Master  of  the  Rolls,  upon  the  ground  that 
the  restraint  against  alienation  or  anticipa- 
tion would  be  valid  in  case  of  future  cover- 
ture, refused  to  order  payment  to  the  lega^ 
tee  of  the  price  which  would  be  paid  for 
the  annuity.  But  the  Lord  Chancellor 
held  that  she  was  entitled,  if  she  chose, 
to  the  fund  at  once,  \vithout  having  it  laid 
out,  and  that  this  option  was  not  aOected 
by  the  clause  against  anticipation.  Wood- 
mesUm  v.  Walker,  197 

5.  A  testatrix  gave  her  real  estates  upon 
trust  to  be  sold,  and  directed  the  moneys 
to  arise  from  such  sale  to  be  considered  and 
taken  as  part  of  her  personal  estate ;  she 
then  willed,  that  out  of  ^e  moneys  to  arise 
firom  such  sale,  and  out  of  all  other  her  per- 
sonal estate,  certain  pecuniary  legacies 
should  be  paid ;  and  bequeathed  all  the  re- 
sidue of  her  personal  estate,  and  of  the  mo- 
neys arising  fipom  the  sale  of  her  real  estate, 
upon  trust  for  two  persons  and  their  chil- 
dren. Some  of  the  pecuniary  legatees  hav- 
ing died  in  the  testatrix's  lifetime ;  it  was 
held  (reversing  the  decision  of  the  court 
below^  that  the  conversion  of  the  real 
estate  into  personal,  directed  by  the  will, 
was  not  absolute,  but^xirtial  only,  for  the 
purpose  of  making  good  the  pecuniary 
legacies,  and  that  sudi  of  those  legacies 
as  had  lapsed,  in  so  fiu*  as  they  were  pay- 
able out  of  the  produce  of  real  estate,  had 
lapsed  for  the  benefit  of  the  heir  at  law. 
AmphkU  V.  ParkCj  122 

6.  Where  a  testator  dii^ted  his  real  and 
personal  estate  to  be  sold,  and  his  debts 
and  legacies  to  be  paid,  including  certain 
charitable  legacies,  and  gave  the  residue 
of  the  mixed  fund  to  A.  and  B.,  the  fidlure 
of  the  charitable  legacies  was  held  to  inure 
to  the  benefit  of  A.  and  B.  Ghreen  v. 
Jackson,  238 

7.  A  testator,  having  under  a  settle- 
ment a  power  of  appointing  by  will  a  sum 
of  7,150?.  bank  stock,  in  respect  of  which 
three  bonuses  had  been  paid  and  invested 
since  the  date  of  the  settlement,  by  his 
will,  after  mentioning  the  original  amount 
of  stock,  and  making  an  erroneous  refer- 
ence to  the  first  bonus,  as  then  consisting 
of  1151  5  per  cent,  stock,  appointed  the 
said  sum  of  7,150/.  bank  stock,  and  the 
said  sum  of  715/.  per  cent,  bank  annuities, 
"  together  with  all  such  further  additions 
m  the  nature  of  profit  to  be  made  to  the 


said  bank  stock  in  bis  li&time."  Held, 
that  the  appointment  extended  to  all 
the  bonuses. 

A  testator  having  a  power  under  his 
marriage  settlement  to  appoint  a  fond 
among  his  children,  appointed  it  to  his  two 
sons  and  three  daughters  in  equal  shares 
and  then  declared  that  the  shares  ap- 
pointed to  his  daughters  should  be  h^ 
on  the  same  trusts  for  the  benefit  of  his 
daughters  and  their  issue  as  were  therein 
expressed  concerning  the  shares  of  his  re- 
siduary estate  bequeathed  to  each  daughter 
and  her  issue:  under  these  trusts  the 
daughters  took  in  their  req>ective  shares 
of  the  residue  a  life  interest  to  their  sepa- 
rate use,  but  without  power  of  anticipatioia 
or  alienation :  Held, 

That  the  shares  c^  the  settled  fiind  were 
well  appointed  to  the  daughters  absolutely 
but  to  &eir  separate  use  during  their  re- 
spective lives,  and  without  power  of  antici- 
pation or  alienation : 

That  no  case  of  election  was  raised  in 
favor  of  the  issue  of  the  daughters  against 
the  daughters  or  their  husbands.  Oourver 
V.  Bowles,  304 

8.  A  gift  over  of  money  npon  the  death 
of  a  legatee  without  issue  is  void,  unless 
fix>m  the  words  of  the  will  it  can  be  c(d- 
lected  that  the  testator  meant  a  deatii 
without  issue  at  the  time  of  the  death  of 
the  legatee. 

A  testator  gave  to  his  brother  3001  per 
annum  during  his  life,  and  to  each  of 'two 
nephews  150i  during  their  Uvea;  but  if 
eitlier  of  the  nephews  died,  the  oHier  to 
inherit  the  whole  3001. ;  and  if  the  brotiier 
died  without  issue,  the  two  nephews  to 
inherit  from  the  brother:  and  he  then 
proceeded  to  state  that  the  reason  why  he 
left  only  the  interest  to  his  brother  and 
two  nephews  was,  that,  if  they  died  with- 
out issue,  the  money  might  go  to  his  three 
cousins,  to  be  divided  equally  between 
them:  the  brother  and  nephews  all  (Ued 
without  issue:  Held,  that  the  gift  over  to 
the  cousins  was  void,  as  being  too  remote. 
Lepine  v.  Ferard,  378 

9.  A  testator  by  his  will  gave  to  Caro- 
line, described  as  his  natural  daughter,  a 
sum  of  stock,  and  his  house  and  land  at 
C. ;  with  a  direction  that  if  she  mairied, 
the  property  should  be  settled  solely  upon 
herself  and  children;  but,  in  case  of  her 
death  without  lawful  issue,  the  money  so 
left  to  her  to  be  equally  divided  betwixt 
his  nephews  and  nieces  who  might  be 
living  at  the  time,  and  the  land  at  C.  to 
his  nephew  J.  H.:  Held,  that  Caroline 
took  an  absolute  interest  in  the  stock. 
Campbell  v.  Harding,  390 
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10.  Where  real  and  personal  estates  are 
given  together  for  life,  and  so  limited  over 
tliat  a  chQd  of  the  tenant  for  life  would 
take  a  vested  interest  in  the  real  estate  at 
its  birth,  and  in  the  personal  estate  at  twen- 
ty-one being  a  son,  or  a1»t^'entj-one  or 
marriage,  being  a  daughter,  and  there  is  a 
gift  over  in  the  event  of  the  tenant  for  life 
dying  without  issue,  it  is  to  be  intended  a 
dying  without  such  issue  as  would  take 
by  force  of  the  prior  linutationa. 

A  testatrix,  after  bequeathing  divers 
annuities  and  legacies,  and  amongst  others, 
a  sum  of  stock  to  M.  M.  to  vest  at  twenty- 
one  or  marriage,  devised  and  bequeathed 
a  West  India  plantation,  and  all  the  resi- 
due of  her  money  in  the  funds,  after  pay- 
ment of  the  annuities  and  legacies  there- 
inbefore bequeathed,  and  &]ao  her  plate, 
books  and  certain  portraits,  to  E.  Q.  T.  and 
IL  T.  for  their  lives  equally,  and  after  the 
death  of  either,  the  whole  to  the  survivor 
for  life,  and  after  the  decease  of  the  survi- 
vor, then  unto  such  children  of  M.  T.  as 
die  should  by  deed  or  will  appoint ;  and 
in  defiftult  of  appointment^  then  the  plan- 
tation and  the  residue  of  the  money  in 
the  funds  to  be  equally  divided  among  the 
flidd  children  and  their  heirs;  and  if  but 
one  child,  the  whole  to  such  child  and  his 
or  her  heirs,  the  fonded  property  to  be  an 
interest  vested  in  them,  being  sons,  at 
twenty-one,  and  being  daughters,  at  twen- 
ty-one or  marriage;  but  in  case  M.  T. 
f&ould  die  without  issue  of  her  body  law- 
fhUy  begotten,  the  testatrix  devised  the 
plantation  equally  among  all  the  children 
of  A.  W.  and  their  hehs;  and  in  case  M. 
T.  should  die  without  issue  as  aforesaid, 
Bhe  then  bequeathed  her  said  residue  of 
her  money  in  the  ftinds,  and  all  her  said 
plate,  books  and  portraits,  unto  J.  M.  for 
life,  and  after  his  decease  to  his  eldest  son 
forever:  but,  in  case  J.  M.  should  die  un- 
der age  and  without  issue,  then  the  said 
residue  of  her  money  in  the  ftmds,  plate, 
books,  and  portraits  unto  M.  M.  absolutely. 
AU  the  rest  and  residue  of  her  estate  and 
effects  the  testatrix  gave  and  bequeathed 
unto  £.  G.  T.  and  M.  T.  absolutely.  M. 
T.  havmg  survived  E.  G.  T,  and  died  with- 
out having  been  married,  it  was  held, 

That  J.  M.  took  a  life  interest  in  the 
funded  property ; 

That  J.  M.  took  no  interest  in  the  plate, 
books  and  portraits,  the  limitation  over  of 
those  articles  bemg  too  remote ; 

That  the  stock  legacy  to  M.  M.,  which 
had  lapsed  by  her  death  under  ago  and 
unmarried,  passed  under  the  residuary 
bequest  of  the  funded  property,  for  the 
benefit  of  J.  M.,  and  did  not  eiuk  into  the 
general  residue.    Malcolm  r.  Taylor,  416 


11.  Where  freehold,  copyhold  and  leased 
hold  estates  are  devised,  subject  to  a  gen- 
eral charge  for  the  payment  of  debts,  and 
the  freeholds  and  leaseholds  are  subject 
to  mortgages,  and  there  is  a  descended 
fi-eehold  estate  purchased  after  the  wfll, 
the  general  personal  estate  not  specifically 
bequeathed  is  first  to  be  applied  in  pay- 
ment of  simple  contract  debts  as  &r  as  it 
will  extend,  and  the  surplus  of  simple  con- 
tract debts  is  to  fall  proportionally  on  the 
freehold,  copyhold  and  leasehold  estates 
devised :  tlien  the  specialty  debts,  includ- 
ing all  mortgage  debts,  are  to  be  satisfied 
out  of  the  descended  freehold  estate  as  far 
as  it  will  extend:  and  the  surplus  of  such 
specialty  debts  is  also  to  fall  proportion- 
ally upon  the  freehold,  oopyhold  and 
leasehold  estates  devised. 

Where  a  testator  gives  an  annuity  to 
A  for  life,  payable  quarterly,  the  first  pay- 
ment to  be  made  within  eighteen  months 
after  his  death,  the  annuity  does  not  com- 
mence till  fifteen  months  torn  the  death 
of  the  testator. 

Stmhlej  furniture  specifically  bequeathed, 
ought  to  contribute  to  the  payment  of  the 
debts  proportionally  with  Uie  devised  real 
estates. 

Where  a  testator  gives  an  annuity  to 
A.  for  life,  and  directs  the  first  payment 
to  be  made  within  one  month  from  his^ 
the  testator^s  death,  the  annuity  com- 
mences from  the  death  of  the  testator; 
and  though  the  first  year's  payment  is  to 
be  made  at  the  appointed  time,  the  pay- 
ment for  the  second  year  does  not  become 
due  till  the  end  of  the  year.  Irvin  v.  Iron- 
monger, 631 

12.  Where  a  testator  makes  a  oodidl, 
without  professional  assistance,  his  ex- 
pressions are  not  to  be  construed  literally 
and  technically,  if  upon  the  whole  instru-  < 
ment  it  appears  that  he  meant  to  use  them 
in  a  different  sense. 

A  testator  by  his  will  devised  all  his 
real  estates  to  trustees,  upon  trust  for  his 
son  during  his  life,  with  remainder  to  the 
son^s  children  in  strict  settlement,  and, 
for  default  of  such  issue,  to  the  testator's 
brother  for  life,  remainder  to  Robert  in 
tail  ;  and  ho  gave  the  residue  of  his  per- 
sonal estate  to  the  same  trustees,  on  trust, 
subject  to  two  annuities,  for  the  children 
of  his  son,  and  failing  them,  for  his  brother 
for  life,  and  after  his  death,  for  Robert  ab- 
solutely. The  brother  died ;  and  the  tes- 
tator ailcnvards  made  a  codicil,  by  which, 
after  reciting  that  in  case  his  son  should 
die  ^vithout  an  heir  male  or  female,  he  had 
bequeathed  his  estates  in  the  parish  of 
Misseudcn  and  elsewhere  to  Robert,  he 
revoked  that  part  of  hb  will,  and  excluded 
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Robert  from  gU  duuioe  of  benefit  under 
the  will,  and  in  the  place  of  Robert,  he, 
if  his  son  should  die  without  heirs  male  or 
female,  bequeathed  all  the  estates  he  had 
or  might  have  at  the  time  of  his  death  in 
Missenden  or  elsewhere,  which  by  virtue 
of  his  will  were  the  sole  property  of  his 
son,  to  Thomas  and  the  heirs  of  his  body, 
subject  to  the  same  conditions  of  entail  as 
were  imposed  on  the  son;  and  in  case 
Thomas  died  without  heirs,  he  bequeathed 
all  the  estates  which  Thomas  would  in- 
herit by  the  death  of  the  testator's  son,  to 
Jacob  and  his  heirs,  subject  to  the  pay- 
ment of  the  testator's  debts  and  annuities : 
Held,  that  the  gift  of  the  residue  of  the 
personal  estate  to  Robert  was  revoked, 
and  that  this  residue  was  not  undisposed 
o^  but  was  given  to  Thomas.  Bead  v. 
Badcfumse,  546 

13.  A  testator  by  his  will  devises  all  his 
zeal  estate  to  his  executors  for  the  pur- 
poses thereinafter  stated;  and,  after  em- 
powering them  either  to  continue  his  busi- 
ness or  to  di^wee  of  it,  he  gives  the  profits 
of  it  in  the  one  case,  and  the  interest  of  the 
moneys  arising  from  the  sale  in  the  other, 
and  also  the  interest  of  the  securities  on 
which  the  rest  of  his  capital  should  be  in- 
vested, to  his  daughter  for  lite,  her  jeceipt 
to  be  a  discharge.  He  then  gives  her  the 
rents  and  profits  of  all  his  real  estates 
during  her  life ;  and  at  her  decease  he  de- 
vises and  bequeaths  to  her  heirs  all  his 
estates  real  and  persooal  as  tenants  in 
common:  if  his  daughter  has  but  one  child, 
such  diild  is  to  possess  the  whole ;  but  if 
she  should  die  without  issue  then  at  her 
decease  he  gives  certain  legacies.  He  next 
directs  all  his  goods  and  effects  to  be  sold, 
his  said  legacies  to  be  paid,  and  a  sum  in- 
vested sufficient  to  purchase  1501  a  year, 
4  which  is  to  be  paid  to  the  husband  of  the 
daughter.  He  then  orders  his  real  estates 
to  be  sold  at  the  decease  of  his  daughter 
or  at  the  decease  of  his  brothera  and  sisters, 
according  as  a  particular  event  may  turn 
out;  and  he  gives  over  to  certain  persons 
ail  the  residue  of  his  personal  estate,  indu- 
ding  the  proceeds  of  the  sale  of  the  real 
estates  when  sold,  and  the  rents  of  them 
until  they  are  sold.  The  daughter  died 
without  having  had  issue:  Held, 

That  the  daughter  took  an  estate  taQ  in 
the  fiveholds ; 

That  the  real  and  perscmal  estate  being 
given  over  together,  she  took  the  personal 
estate  absolutely; 

That  the  annuides  and  legacies  given  at 
her  decease  were  chaiiged  both  on  the  real 
and  personal  estate,  and  were  to  be  borne 
proportionally  by  the  two  funds.  Dunk  v. 
Fenner,  557 


li.  The  testator  tsifaa  Umb  maiiiage  of 
his  daughter  Catherine,  covenanted  tp 
jnake  her  fortune  equal  to  that  of  aay  oma 
of  his  other  five  daughters.  By  his  w31 
he  gave  to  Catherine  abeolutely  a  provisic^ 
equal  to  that  nduch  he  gave  to  any  one  of 
his  other  five  oaqghters  and  their  issue; 
but  the  fortunes  bequeathed  to  these  &wp 
daughters  were  limited  to  them  for  life 
only,  with  remainder  to  their  issue ;  aa^ 
in  case  any  one  of  the  five  should  die 
without  leaving  issue,  her  share  was  to  go 
to  the  others  of  the  four  daughters  aod 
their  issue,  in  the  same  manner  as  their 
original  shares.  One  of  the  five  died  with- 
out issue :  Held  tbat  Catherine  oould  not 
claim  an  additional  provision  in  respect  of 
the  benefits  thereby  derived  by  the  oth^ 
four  daughters  and  their  issue ;  her  abso- 
lute interest  in  her  own  share  hNeing  eqoiv* 
alent  in  value  to  the  interests  of  the  o^er 
daughters  and  their  issue  in  their  lespect- 
ive  shares,  and  their  contingent  intaeelii 
in  the  shares  of  each  other.    Cleggv, 

15.  A  testator  appoints  a  fUnd,  after  the 
death  of  his  wife,  to  his  son,  to  be  paid  tQ 
him  at  her  decease,  if  he  shall  then  have 
attained  twenty-one;  and  in  case  his  mm 
dies  under  twenty-one,  and  after  the  wife^ 
he  gives  the  fimd  to  his  brother;  and  in 
case  the  wife  shall  outlive  both  the  son 
and  the  brother,  he  gives  it  to  the  brother** 
daughters  then  living,  llxe  son  attained 
twenty-one,  and  died  in  the  lifetime  of  thp 
wife,  who  survived  both  the  son  and  the 
brother:  there  were  daughters  of  tb^ 
brother  then  living:  Held,  that  the  repr»> 
sentatives  of  the  son,  and  not  the  da^rii- 
tera  of  the  brother,  were  entitled  to  tibe 
fiind.     PluUerhuck  y,  Edwards,  57^ 

16.  A  testator  by  his  will  gave  a  spedfie 
chattel  to  A.  Afterwards  by  a  codicil,  h^ 
gave  a  number  of  articles  of  a  different 
kind,  and  of  much  less  value,  to  B.,  and  in 
enumerating  those  articles,  introduced  an 
imperfectly  written  word  which  miffht  he 
supposed  to  designate  the  chattel  pre- 
viously given  to  A :  Held,  that  the  be- 
quest to  A.  was  not  thereby  revoked. 

If  property  described  in  distinct  and  un- 
ambiguous terms  is  bequeathed  to  a  jmr- 
ticular  person,  a  subsequent  bequest  of  the 
same  property  to  another  must,  in  order 
to  be  effectual,  designate  the  subject  matter 
of  the  gift  in  words  so  legibly  written  thii| 
no  reasonable  doubt  can  be  entertained 
with  respect  to  them.     CfoM  v.  Beechei/m 

17.  A  testatrix  by  a  codicil  gave  to  A. 
and  M.,  "  f^OiL  each  of  bank  long  annuities^ 
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now  Btaodinff  in  my  name."  Atthedate 
of  tiie  oodim  and  at  her  death,  she  poe- 
aeaaed  long  annuities  sofflcient  to  answer 
this  heqnest  spediBcally,  hat  not  also  to 
satis^  oertain  legacies  charged  hy  the 
other  testamentary  papers  upon  the  same 
stock.  Evidence  as  to  the  state  and  yalne 
of  the  testatrix's  property  in  the  flmds  at 
those  rei^iectLye  tunes  was  admitted ;  and 
on  the  effect  of  that  evidence,  and  the 
language  of  the  testamentary  papers,  taken 
together,  the  bequests  to  A.  and  M.  were 


held  not  to  be  spedflc^  bat  peeoniaiy. 
Boy$  T.  WiOiaam,  699 

18.  Legacy  of  *'100l  long  annuities 
stock**  held,  upon  the  oontezt*of  the  will 
and  the  terms  of  the  gift  as  compared  with 
those  of  the  other  bequests,  and  upon  the 
evidence  of  the  state  of  the  ftmded  prop- 
erty, to  be  pecuniary  and  not  specifla 
Atkimej'CfmaralY.  Chrote,  699' 

See  Pown,  1. 
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♦Leslie  v.  Leslie.  [*1] 

1835:  Uth  January. 

Interest  from  the  death  of  the  testator  allowed  upon  legacies  payable  at  a  ftxture  pe- 
riod to  infiint  grandnephewB,  upon  the  mtention  of  the  testator  that  they  shoold 
be  maintained  out  of  the  property  bequeathed  to  them. 

The  court  rate  of  interest,  where  no  rate  is  fixed  by  the  parties  themaelyes,  is  in  this 
country  to  be  calculated  at  five  per  cent,  pursuant  to  the  204th  new  rule,  which 
was  held  to  i^ply  to  a  legacy,  under  a  will  made  prior  to  the  publication  of  the 
rule. 

Henry  Leslie  being  possessed  of  certain  estates,  made  his 
will  on  the  20th  of  May,  1831,  by  which  he  devised  his  estates,  in 
the  county  of  Fermanagh,  to  his  nephew  George  Leslie  (the  father 
of  the  plaintiffs),  and  his  heirs  male  lawftilly  begotten,  with  re- 
mainders over  in  defeult  of  such  issue.  And  after  several  other 
devises  and  bequests,  he  left  his  cottage  of  Mara  Retreat,  and  the 
land  thereunto  belonging,  to  the  said  George  and  his  then  wife, 
and  for  her  and  their  children's  use,  with  the  ftirniture,  &c.  The 
testator  then  recited,  "  that  since  he  commenced  writing  his 
said  will,  it  had  pleased  the  Great  *Disposer  to  recall  his  [*2] 
said  nephew  George,  who  had  left  a  widow  and  four  chil- 
dren, and  that  he  felt  it  incumbent  on  him  to  secure  for  the  use 
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and  support  of  the  three  yoimger  of  these,  a  certain  portion  of  the 
property  he  bequeathed  to  their  late  &ther,  without  disturbing 
or  altering  the  several  bequests  and  entailments  he  had  already 
made,  further  than  subjasling  the  said  property  or  estate  so  be* 
queathed  to  their  late  &ther,  to  a  sum  of  2,400Z.  for  the  use  and 
support  of  the  said  younger  children,  share  and  share  alike." 
And  the  more  effectually  to  carry  his  intentions  into  effect,  he 
again  bequeathed  to  the  trustees  first  named,  the  pren^ises  origi* 
nally  left  to  his  nephew  G^rge,  upon  trust  that  the  aforesaid 
premise  should  stand  charged  with  the  sum  of  2,4002.  Jar  the  use 
and  support  of  the  said  younger  children,  to  be  paid  to  them,  share 
ajid  share  alike,  on  their  severally  attaining  the  age  of  twenty-one 
years,  or  day  of  marriage.  The  testator  died  in  October,  18S2, 
and  the  bill  was  filed  on  behalf  of  the  three  youi^ger  children  of 
George  Leslie  by  their  next  firiend,  for  the  purpose  of  canying 
llie  trusts  of  the  will  into  execution. 

A  question  was  raised,  as  to  whether  interest  on  the  sum  of 
2,4007.  was  payable  to  the  plaintLBb  &om  the  death  of  the  testator. 

Mr.  Warren  and  Mr.  WiUiam  Lloyd,  &t  the  p]ainti& 

The  plaintiflfe  are  entitled  to  interest  from  the  death  of 

£*3]    the  testator,  as  the  sum  of  2,400Z.  was  given  expressly  *for 

the  use  and  support  of  the  younger  children.    In  PeU  v. 

FellowSj{a)  interest  was  allowed  on  legacies  to  ''in&nt  cousins," 

fkrom  the  death  of  the  testatrix. 

Mr.  Moore  and  Mr.  George,  carUra. 

The  testator  was  merely  granduncle  to  the  plaintiffs ;  if  he 
stood  in  loco  parentis,  it  is  unquestionable  the  sum  would  bear 
interest  from  his  death,  but  if  a  l^acy  be  given  by  a  person  not 
in  loco  parentis,  it  does  not  carry  interest  froax  the  death  of  the 
testator,  unless  there  be  an  apparent  intention  on  his  part  thftt  it 
should    The  words  in  this  case  do  not  necessarily  imply  that 

(a)  1  Swaaa.  661,  n. 
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thiB  sum  iB'to  bear  interest;  tha  qtiestioii  depends  upon  tljie  con- 
atruGtion  to  be  given  to  the  words  ''  use  and  support,"  which  can 
be  explained  bj  a  reference  to  a  future  as  well  as  a  present  sup 
port 

The  Lord  CHANC^MiOR : — Q]^e  only  question  for  me  to  do* 
oide  is,  whether  or  no  the  2^400Z.  carries  interest  The  case  of 
PeU  V.  FeUotvs  which  has  been  cited,  was  properly  dedded  in 
consequence  of  this  clause.  "  I  also  give  a  power  to  my  execu- 
tors to  apply  any  part  of  the  aforesaid  legacies  towards  the  main* 
ten^uace  or  education  of  the  aforesaid  three  children,  during  their 
ininori^,  as  in  their  discretion  they  shall  think  fit :"  but  for  that 
clause  tie  interest  could  not  have  been  given.  Mr.  Moore 
h^  rightly  stated  the  principle,  *that  a  legacy  payable  at  a  [*4] 
foture  period  will  not  carry  interest,  except  it  be  given  by 
a  perscm  ifi  Ipco  parefitis  ;  or  unless  there  appear  to  be  an  intea 
tion  on  the  part  of  the  testator  that  it  should.  In  the  present 
case  interest  must,  I  think,  be  allowed  upon  the  intention  of  the 
p^Bb9^T.  E[e  had  previo^3ly  devised  his  property  to  the  &ther 
of  the  minors,  who  was  alive  when  he  commenced  writing  his 
will,  but  ^ho  died  before  he  had  completed  it :  and  the  testator, 
Deeiting  that  fiict,  says,  "  he  felt  it  incumbent  on  him  to  secure  for 
the  use  and  support  of  the  three  younger  children  a  certain  po?> 
tiop  of  the  property  he  bequeathed  to  their  late  father."  While 
the  father  was  alive,  he  gave  him  this  property  to  ^able  him  to 
provide  for  his  children,  but  after  the  father's  death  he  charged  ^ 
certain  sum-  on  the  estates  for  their  support,  that  is,  for  their 
immediate  support,  aBd  it  is  in  efifeot  a  devise  of  »»  much  of  th^ 
real  estate  as  will  suffice  to  discharge  that  sum.  In  the  remain- 
ing clause  he  devises  his  estate,  charged  with  the  stun  of  2,4001 
A^  4iJ^)^(^  it  to  )^  paid  ^|;  the  y^uiil  time,  that  is,  at  twentyone ; 
but  he  intended  the  children  to  be  maintained,  in  the  mean  tim^ 
out  of  the  property  thus  provided  for  them. 


OASES  IN  CHAKCERY. 


Ledie  y.  LmUe. 


A  question  having  arisen  as  to  the  rate  of  interest  to  be  allowed 
on  this  legacy,  the  204th  new  rule(a)  was  rrferred  to, 
[*5]  *by  which  the  court  rate  of  interest  is  fixed  at  five  per 
cent.,  except  in  certain  cases ;  and  it  was  contended  that 
that  rule  should  be  applied  to  the  present  case,  in  consequence 
of  the  first  rule,  which  directs,  "  that  after  the  first  day  of  Hilary 
Term  1835,  the  several  orders  shall,  as  &r  as  possible,  be  applied 
to  all  suits  now  pending." 

Mr.  Warren,  contra. 

The  204th  rule  cannot  be  applied  to  this  case :  the  testator 
made  his  wiU  antecedent  to  the  publication  of  these  rules,  and 
calculated  that  his  grandchildren  should  get  six  per  cent  on  the 
legacy  he  left  them.  In  cases  of  wiHs  made  before  the  Statute 
for  the  Alteration  of  the  Currency,  legacies  left  by  them  are  paid 
according  to  the  value  of  the  currency  that  prevailed  at  the  time 
of  making  the  will. 

The  Lord  Chancellor  : — ^I  am  afiraid  I  cannot  give  more 
than  five  per  cent,  t  the  rate  of  interest  is  always  in  the  power 
of  the  court,  where  no  rate  is  fixed  by  the  parties  themselves. 
If  the  court  had  power  to  make  the  rule,  this  case  must  fell  with- 
in it     Your  argument  would  apply  where  there  is  an  express 

contract,  and  the  rate  is  fixed  by  the  parties ;  in  such  a 
[*6]    case  the  court  has  no  power  to  alter  that  contract,  or  vary 

the  rate  of  interest ;  but  as  this  is  a  very  important  ques- 
tion, and  applies  to  all  similar  cases,  I  shoidd  be  glad  to  hear 
any  further  argument  fi-om  the  bar  upon  it 

This  case  was  not  mentioned  again. 

"  It  is  a  general  rule  that  legacies  do  not  of  their  own  nature  cany  interest^  until 
default  10  made  in  payment,  if  of  an  indefinite  legacy,  from  a  year  after  the  deat^  of 

(a)  "  That  the  oourt  rate  of  interest  shall  be  deemed  to  be,  and  calculated  at  five 
per  cent,  save  with  respect  to  the  balances  due  by  receivers,  guardians,  sequestra- 
tors^ executors,  administrators  and  trustees ;  and  that  the  court  rate  of  interest,  as 
to  sush  balances,  shall  continue  to  be  deemed  and  calculated  at  six  per  cent,  accord- 
ing to  the  present  course  of  the  court"    Order  204,  p.  133. 
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the  teetafeor^  if  na4»  payable  afc  a  fiiture  day,  then  to  cany  interest  from  Bach  tame 
of  payment"  Pett  v.  FeOotos,  I  Swans.  561,  n. ;  Heath  v.  Pmy,  3  Atk.  101 ;  De^- 
crampea  v.  Tompkins,  4  B.  C.  C.  149,  n. ;  S.  C.  1  Cox,  133 ;  Crickett  v.  i)&%,  3  Ves. 
10 ;  Tyrrdl  v.  TyrreH  4  Ves.  1.  But  a  legacy  to  an  infant  child  by  a  parent,  if 
there  be  no  other  iMX>vi8ion  for  its  mainteDanoe,  or  by  a  person  in  loco  fmreniisy  car- 
lies  interest  from  the  death  of  the  testator;  Aeherky  v.  Vernon^  1  P.  Wm&  783 ; 
Marvey  v.  Harvey,  2  P.  Wms.  21 ;  Conway  v.  LonffviUe,  1  E.  Ca.  Ab.  301,  pi.  3,  lit 
F. ;  Beckford  v.  Tobin,  1  Yea.  Sen.  308 ;  CrickeU  v.  Dolby,  3  Ves.  10 ;  Newman  v. 
Bateson,  3  Swans.  689.  And  it  seems  to  make  no  difference  whether  the  legacy  be 
Tested  or  contingent;  Indedon  y.  Norihcoie,  3  Atk.  430;  Mole  v*  Moley  1  Dick.  Bep. 
310;  Chambers  v.  Gotdwin,  11  Ves.  1;  HOI  v.  iTtfO,  3  Ves.&B.183;  Brownv. 
Tsmperley,  3  Rosa  263.  But  a  legacy  to  a  child  in  ventre  sa  mere,  does  not  cany  in-* 
terest  until  the  time  of  its  birth,  although  the  will  direct  that  it  should  be  computed 
fix>m  the  day  of  the  testator's  death ;  Rawlins  y.  Rawlins,  2  Cox,  425.  But  where 
maintenance  or  interest  is  giyen  by  the  will,  and  the  amount  or  rate  specified,  the 
legatee  will  not  in  general  be  entitled  ta  claim  more  than  the  maintenance  or  mter* 
est  specified;  Hearle  y.  Cfreenbank,  3  Atk.  716;  MUcheUY.  Bower,  3  Ves.  263;  Long 
y.  Long,  3  Ves.  286,  n. ;  Wynch  y.  Wynch^  I  Cox,  433.  The  exception  in  &yor  of 
the  children  of  the  testator,  and  those  towards  whom  he  has  placed  him- 
self *in  loco parenHa,  does  not  extend  to  adults;  Lowndes  y.  Lowndes,  16  [*7] 
VesL  301 ;  Raven  y.  Waite,  1  Swans.  553;  nor  to  a  wife,  Stent  y.  Robinson, 
12  Ves.  461  (oyeirulmg  the  dictum  in  CrickeU  y. Daiby,  on  that  point);  Lowndee  y. 
Lowndes,  15  Ves.  301 ;  nor  to  a  natural  child,  nor  to  a  grandchild,  Houghton  y.  Har^ 
risrni,  2  Atk.  330;  BttOer  y.  Freeman,  3  Atk.  58;  EUis  y.  EUis,  1  Sch.  &  Le£  1,  nor 
to  a  nephew  or  nieoe,  OrieheU  y.  Dolby,  3  Ves.  10. 


Eyan  V.  Cowley. 

1835:  16th  January. 

A.  by  his  will,  left  a  certam  leasehold  for  liyes  renewable  foreyer,  and  a  leasehold 
for  years,  and  his  stock  in  trade,  ftc,  to  trustees,  upon  trust,  for  his  daughter,  for 
life,  and  after  her  decease  "  to  and  amongst  the  issue  of  his  said  daughter,  law- 
fully to  be  begotten,  in  such  shares  and  proportions  as  his  said  daughter  should  by 
her  last  will  and  testament  appoint,  provided  such  chUd  or  children  should  arrive  at 
(he  age  of  twenty-one  years,  and  for  want  of  such  issue,  or  in  case  of  the  death  of 
such  issue,  and  of  the  death  of.  his  wife,"  then  oyer.  Held,  that  the  daughter 
took  an  estate  fiir  life  only,  and  that  the  limitation  oyer  was  good. 

Edward  Deacon,  by  his  will,  dated  the  7tli  of  March,  1808, 
devised  and  bequeathed  to  James  Cowley  and  William  Hum- 
phreys, their  heirs,  executors,  administrators,  &a,  his  two  houses 
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in  lihe  citj  of  BabHn,  one  held  by  a  lease  for  Irres  MMr#rtdtf 
forever,  and  the  other  by  a  lease  for  thirty-ohe  yedrs,  alid  ibo- 
his  stock  in  trade,  debts,  money,  &a,  upon  trust  to  pay  out  of 
the  rents  and  profits,  during  the  life  of  his  wife,  SOL  a  year^  to 
be  laid  out  at  interest  for  the  benefit  of  his  daughter  Jane,  untii 
^e  should  arrive  at  the  age  of  twenty-one,  or  be  married;  and 
to  permit  his  wife  to  receive  the  residue  of  said  rents  during  her 
life ;  and  in  case  of  the  death  of  his  wife,  he  directed  all  such 

property,  whether  the  produce  of  stock  in  trade  or  other- 
[*8]    wise,  as  she  should  be  ^possessed  of  at  the  time  of  hei* 

death,  to  be  converted  into  money,  and  to  be  laid  out  at 
interest  for  the  benefit  and  advantage  of  his  daughter,  together 
with  the  rent»  of  said  two  houses  y(a)  and  that  when  his  said 
daughter  should  arrive  at  age  or  marry,  then  to  permit  and 
suffer  her  to  receive  and  take  the  said  rents,  issues  and  profits  of 
said  two  houses,  together  with  the  interest  of  such  sum  and  sums 
of  money  as  should  be  then  accumulated,  for  and  during  the 
term  of  her  natural  life,  and  "  from  and  after  h^  decease,  the 
said  rents  and  profits,  and  said  interest  of  money,  he  giave,  de- 
vised and  bequeathed  to  and  amongst  the  issue  of  his  said  daugh- 
ter, lawAilly  to  be  begotten^  in  such  shares  and  proportions  as 
his  said  daughter  should  by  her  last  will  and  testament  appoint^ 
provided  such  child  or  children  ^ould  arrive  at  the  age  <^  twen- 
ty-one years,  and  for  want  of  such  issue  of  his  said  daughter,  or 
in  case  of  the  death  of  such  issue,  and  of  the  death  of  his  wi&i| 
then  he  devised  all  his  property  to  James  Cowley  and  William 
Humphreys,  for  the  use  and  benefit  of  their  children,  such  chil- 
dren respectively  to  be  entitled  to  same,  share  and  share  alike» 
as  tenants  in  common.'' 

The  testator  died  in  April,  1803,  and  his  wife  survived  him 
only  a  few  months,  and  Jane,  his  only  child,  died  under  age  and 
unmarried.  The  bill  was  filed  by  one  of  the  children  of  William 
Humphreys,  to  carry  the  trusts  of  the  will  into  execution. 


[*9]    The  AUamey-Generai^  fi>r  the  plaintifE 

(a)8io. 
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lb.  Btdli  Ikt  James  Cowley. 

Mr.  CMmore  and  Mr.  NeUon^  for  Jane  Moome,  heireas  at  lansy 
and  flole  next  akin  of  both  Jane  Deacon  and  tbe  testator. 

The  lizDitation  here  was  soffideat  to  give  the  daughter,  Jane 
Seaoon,  an  estate  tail  in  the  freehold  property.  Jesson  y. 
W9^A^;(a)  andif  sha  took  an  estate  tail  in  the  freehdd,  she  was 
ostitied  to  an  abaolnite  estate  in  ^e  chattel  property,  both  being 
iadoded  in  the  sssne  limitation.  2ndly.  The  limitation  over  is 
too  remote,  being  a  limitation  to  take  eflEect  after  the  &ilure  of 
issae  generally,  and  is,  therefore,  vcMid*  In  either  case. the  de- 
fendant, Jane  Moore,  is  entitled  to  the  entire  property. 

T^  Lord  Ohancsllor  : — ^I  entertain  no  serious  doubt  upon 
this  point  The  property  is  partiy  leasehold  for  lives,  and  partly 
leasehold  for  years.  The  testator  first  gives  his  property  to  his 
wife  for  hkf  lemainder  to  his  daughter  for  life,  then  to  and 
amongst  her  issue,  in  such  shares  and  proportions  as  she  should 
qppoint^  provided  suieh  child  or  children  should  attain  the  age 
of  twenty-one  years;  and  for  want  of  such  issue,  then  to  the 
children  of  James  Cowley  and  William  Humphreys, 
share  and  share  alike,  as  tenants  in  common.  It  *is  al-  [*10] 
leged  that  this  limitation  gave  the  daughter  an  estate  tail ; 
and  for  this  purpose  the  ease  of  Jesson  v.  Wr%g?iiQ>)  has  been 
iteUed  on.  I  well  remember  that  case,  but  I  cannot  consider  it 
as  ruling  this  point ;  there  the  gift  was  to  the  heirs  of  the  body^ 
and  it  was  the  dear  intention  of  the  testator  to  include  the  wh<de 
line  of  issue,  whidi  could  only  be  efEbcted  by  giving  an  estate 
tail,  and  there  was  no  intention  to  devise  over  until  the  whole 
line  of  issue  should  fail ;  but  here  the  property  is  given  to  and 
amongst  the  issue  of  the  daughter,  in  such  shares  as  she  shall  ap- 
pdnt.    The  term  i9$ue  may  be  employed  either  as  a  word  of 

(a)  2  Bligh,  L 

(h)  On  this  subject  see  also  Doe  v.  Harvty,  4  B.  A;  C.  610 ;  EigU  ▼.  Or^ber^  6  B.  a 
G.  866;  &  C.  S  D.  &  R.  tlS;  Meresir,  .T^amea^  4 Uoore,  327;  Maamrey,  (he^  6Bar. 
a  AM.  910;  Mamingy,  Moon,  Ala  a  H.  98. 
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Qfievi^MwAi  ffledbTriik  admiiaslTator  agauisfe  hki  ekieatscM^ 
tt  ^linor^  who  is  reaidi&g  out  of  the  juzia^ctioii,  tjiat  the  suit  has 
been  reTived^ asid  tiiaestatos  have  beeasold*  Now,  thequesticm 
is,  whether  the  infismt  heir  out  of  the  jurisdktion,  is  a  trusty 
within  either  of  the  Acta  of  Parliament  rffored  to.  It  waseoft> 
tended  that  he  fell  within  the  provieicns  of  the  Irish  Act  of  the 
28  Geo.  3,  o.  86,  and  upon  a  suggestion  from  the  courts  that  that 
Act  did  net  aj^ly  toiz^uts,.  ik  was  answered  from  the  bar,  that 
the  Irish  Act  of  the  2  Geo*  1^  a  6^  the  provisioaa  of  which  weaae 
re-enacted  by  the  &8t  of  the  King,  c*  60,  althouj^  the  latter  Ast 
rej^ed  the  fermwr,  gave  to  in&ots  the  capacity  to  convey ;  and 
therefore  the  Act  of  Geo.  3,  did  enable  thi»  court  to  direct  some 
person  to  conv^f<»rthe  in£ug^t.  In  this  case  I  am  of  opinion  thi^ 
that  argument  cannot  be  maintained;  and  if  a  conveyance  is  to 
be  executed  for  an  infant  under  the  first  of  the  King,  it  must  be 
in  the  manner  and  under  the  regulations  of  that  Act  alone.  The 

question  then  is,  does  the  late  Act  em1:»ace  thisease?  Ijl 
[*14]    framing  tkAt  Aet  I  found  myself  ^mueh  embarrassed  bj 

the  case  of  an  infant  mortgagee  entitled  to  die  mortgage 
money,  for  no  former  Act  had  provided  how  the  money  was  to 
be  paid  and  secured  for  the  ii£mt  The  14th  and  16&  sectioiis 
l^efre  framed  with  a  view  to  obviate  this  diffidulty.  In  re  Ood- 
dardy(a)  a  petition  was  presented  after  the  death  of  the  mortgagee 
by  the  mortgagor^  and  it  sought  a  reconveyance  by  some  person 
m  the  plaoe  of  the  unknown  heir  of  the  mortgagee,^  who  had  died 
intestate,  on  payment  of  the  money  to  his,  the  mortgagee's,  pelv 
SonaJ  representative.  The  late  Master  of  the  EoUs  held  that  the 
mortgagee  was  not  a  trustee,  and  therefore  that  the  case  did  not 
&11  within  the  8th  section  of  the  1  Wm.  4.  With  that  dedsicm 
I  entirely  concur;  indeed  the  Master  of  the  Bolls  consulted  me 
(as  the  framer  of  the  Act)  on  the  point,  before  he  pronoimced  his 
decision.  Now  does  that  case  decide  the  present?  I  think  not. 
The  6th  section  of  tlie  1  Wm«  4,  provides  in  words  for  the  case 
<rf  a  mertgagoie  as  well  as  of  a  tra8tee.(ft)     The  8th  seotion 

g>)  i  Wm«  4y  «i  Se,  see^  8,  onaotSy  **  ThM  whore  any  peTBonaeised  otaxxy  land  upoa 
any  tnist  shall  be  ou^  tf  tin  jnriacUetisn  o^  er  not  amenable  to^  the  prooeea  of  the 
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gp«akfl*onfyoftraste«3.  The  woTdg aie:  "Where  any  [*!&] 
person  ^sed  of  any  land  npon  any  trtist^  &o.;"  and  the 
ISfli  S0ction(ci)  enaete  (subject  to  ceitain  exeeptiona)  that  the 
B^vefal  provisions  therein  oontaisied  AisSi  extend  to  every  other 
tMb  of  a  constructive  trust,  or  trast  arising  or  reeolting  by  impli- 
cation of  law.  It  appears  to  me  that  tiiis  case  Mk  within  thoeo 
provisions.  In  a  case  like  Mc  parts  Ghddard^  it  was  not  lihe  in- 
tention of  tiie  legislature  to  enable  the  court  in  this  snmmaiy 
Hianner  to  divest  a  man  in  his  absence  of  an  estette  aotuall^ 
descended  t&  him  bA  heir  at  law  of  a  mort^^ee ;  Ibr  if 
he  were  present  he  might  be  ^enabled  to  show,  that  he  [*1Q 
himself  was  entitled  to  the  mortgage  money,  or  even  to 
the  estate  itself,  discharged  of  all  right  of  redemption ;  but  in  this 
case  the  mortgagee  himself,  under  whom  both  the  real  and  per- 
sonal representative  derive,  filed  the  bill,  and  the  decree  for  sale 
was  made  in  his  lifetime.  That  decree  converted,  hiza,  as  to  the 
legal  estate  in  the  property,  into  a  trustee,  and  his  real  represen- 
tative cannot  stand  before  the  court  in  any  other  character.    ^6 

Goort  of  Chanoeiy,  or  it  shall  be  unoertaio,  where  there  were  Beveral  tiUBtooH^  which 
of  them  was  the  sunrivor,  or  it  shall  be  unoertun  whether  the  trustee  last  known  to 
I»re  been  seised  as  afiiresa&d,  be  livnig  or  dead,  or,  if  kn6wn  to  be  dead,  it  shall  not 
be  known  who  is  his  heir ;  or  if  any  trastee  seised,  as  aibresald,  or  the  heir  of  aaj 
such  trastee,  shall  neglect  or  reAise  to  convey  such  land  fi>r  the  space  of  twenty-eighC 
days  next  after  a  proper  deed  6)t  making  such  conveyance  AtSl  have  been  tendered 
ftr  his  e±6cation,  by  or  by  an  itgeot  ddy  auttiorized  by  any  penxm  entitled  to  i^ 
qtdxe  ^bo  same;  then  and  in  every  or  any  siicIl  case  it  Aall  be  UmM  &ft  the  sM 
Court  of  Chaaoery  to  direct  anyperson whom  sudi court  soay think firc^^w to a])poiiil 
far  that  purpose,  in  the  place  of  the  trustee  or  heir,  to  convey  such  land  to  such  per- 
son and  in  such  manner  as  the  said  court  shall  think  proper;  and  every  such  con- 
veyance tihall  be  as  effiactuifl  as  if  the  trustees  seised  as  aftffesaid,  ot  his  heir,  had 
itede  and  execute  tiie  same.'* 

(a)  1  Wm.  ^  a  60,  see.  18,  enaot^  **  Thait  the  several  provisions  hareinbefbre  con- 
tained shaQ  extend  to  every  other  ease  of  a  oonstmctive  trust,  or  trust  arismg  or  re- 
sulting by  implication  of  law;  but  in  every  such  case  where  the  alleged  trustee  has 
Or  daiins  a  beneficial  interest  adversely  to  the  party  seeking  a  conveyance  or  tran^ 
fer,  no  order  shall  be  made  for  Hie  etxecation  of  a  cosveyMoe  ot  tMnafer  by  suoU 
alleged  trustee,  until  after  it  has  been  dedand  by^  the  C0brt  of  Ohitloeiy,  in  asnil 
regolarly  instituted  in  such  court,  that  such  person  is  a  trustee  for  the  peraon  soseeky 
ing  a  conveyance  or  tiansfer ;  but  this  Act  shall  not  extend  to  oases  upon  partition, 
6r  cases  arising  out  of  the  doctrine  of  election  in  equity,  or  to  a  vendor,  except  lA 
any  ease  hereinbefbre  expresriy  provided  for< 
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In  tho  Matter  of  NkiKKila,  Ifinon. 


in&nt  heir,  therefore,  is  in  my  opinion  a  trofftee  within  Ihe  8th 
and  18th  sections  of  the  Act.  The  case  falls  within  the  principle, 
and  is  embraced  by  the  words  of  the  Act,  and  is  not,  I  think, 
open  to  the  objections  which  properly  prevailed  in  Mc parte  Ood- 
dard.  But  the  mere  order  of  revivor  does  not  prove  the  fects 
stated  in  the  petition,  nor  shall  I  examine  them  by  afiSdavit  in 
this  place.  It  must  be  referred^  therefore,  to  the  Master,  to  in- 
quire whether  the  infant  is  a  trustee  within  the  Act,  and  whether 
he  isoutof  the  jurisdiction  of  the  court;  and  I  direct  tbe  petition 
to  confirm  the  Master's  report  to  come  on  before  me,  and  that 
the  evidence  may  be  in  court 


*In  the  Matter  of  Nicholls,  Minors.  [*17] 

1835:  31st  Januazy. 

The  court  will  not  appoint  new  troBtees  under  the  1  Wm.  4^  a  60,  b.  22,  except  in 
plain  < 


The  petition  of  Patrick  and  Simon  Nicholls  (the  uncles  and 
guardians  of  the  minors)  stated,  that  in  pursuance  of  articles  of 
the  6th  of  January,  1816,  entered  into  on  the  marriage  of  A. 
Nicholls  with  Mary  his  wife,  a  certain  bond  with  warrant  was 
executed  to  M.  A.  Lyster,  as  sole  trustee  under  the  said  articles, 
for  the  purposes  and  upon  the  trusts  therein  mentioned ;  that 
afterwards  judgment  was  entered  on  the  said  bond ;  that  the  said 
articles  were  never  executed  by  the  said  M.  A.  Lyster,  and  that 
he  never  had  any  knowledge  of  his  having  been  appointed  trus- 
tee, or  of  the  said  bond  having  been  executed  to  him,  or  judg- 
ment entered  thereon.  That  the  said  M.  A.  Lyster  died  in  the 
year  1817,  and  by  his  will  appointed  T.  Ellis,  C.  Lyster,  and  W. 
O'Reilly,  his  executors,  who  never  acted  in  the  trusts  of  the  said 
articles.  That  A.  Nicholls  died  in  1821,  and  Mary  his  wife  in 
1826,  leaving  three  children,  the  minors,  them  surviving.  That 
petitioners  (the  uncles  of  the  said  minors)  were  by  an  order  of 
the  court  appointed  the  guardians  of  their  persons  and  fortunes. 
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In  tiie  ICaitter  of  mdiolls,  Ifinora. 

That  a  large  arrear  of  interest  having  accrued  due  on  said  bond, 
petitioners  applied  to  the  executors  of  the  said  M.  A.  Lyster, 
either  to  allow  proceedings  to  be  taken  in  their  names  on  the 
said  bond  for  the  recovery  of  the  amount  thereoi^  or  to  assign  the 
judgment  obtained  thereon  to  a  trustee  for  the  said  mi- 
nors, but  that  the  said  *executors  refused  to  act  in  any  [*18] 
manner  in  the  trusts  of  the  said  marriage  articles,  or  to 
assign  the  said  judgment  unless  directed  to  do  so  by  this  court ; 
and  that  unless  proceedings  should  be  taken  the  amount  of  the 
said  bond  would  be  wholly  lost.  The  petition  then  prayed  that 
the  petitioners  might  be  appointed  trustees  in  the  place  of  the 
said  M.  A.  Lyster,  and  that  the  executors  of  the  said  M.  A. 
Lyster  might  be  directed  to  assign  the  said  judgment  to  the 
petitioners. 

Mr.  P.  Murphy y  for  the  petitioners. 

The  Lord  Chancellob: — ^I  have  desired  these  petitions  to 
be  moved  before  me,  as  I  consider  this  Act  would  be  most  in- 
jurious imless  cautiously  applied.  The  petition  states  that  the 
trustee  has  been  appointed  many  years  back,  and  has  never 
acted,  and  I  am  called  upon  to  appoint  new  trustees,  although 
there  is  no  power  to  do  so  in  the  instrument  creating  the  trust, 
and  no  bill  has  been  filed.  The  Act  was  not  intended  to  apply 
to  such  a  case.  There  may  have  been  all  sorts  of  dealing  with 
this  property,  and  parties  might  come  in  in  this  way,  alleging 
that  the  trustee  had  never  actedf  and  so  take  away  the  prop- 
erty.   I  consider  that  the  22d  section(a)  applies  to  plain  cases 

(a)  1  Wm.  4,  c.  60,  sec.  22,  ia  as  follows,  *'  Whereas  cases  may  occur  upon  appli- 
cations bj  petition  under  this  Act  for  a  conveyance  or  transfer,  where  the  recent  crea- 
tion or  declaration  of  the  trust  or  other  circumstances^  may  render  it  safe  and  expe- 
dient for  the  Lord  Chancellor,  intrusted  as  aforesaid,  or  the  Court  of  Chancery  (as 
the  case  may  require)  to  direct  by  an  order  upon  such  petition,  a  conveyance  or 
transfer  to  be  made  to  a  new  trustee  or  trustees,  without  OHnpeUing  the  parties  seek- 
ing such  appointment  to  file  a  bill  for  that  purpose,  although  there  is  no  power  in 
any  deed  or  instrument  creating  or  declaring  the  trusts  of  such  land  or  stock  to  ap* 
point  new  trustees ;  be  it,  therefore,  fiuther  enacted,  that  in  any  such  case  it  shall  be 
lawftU  for  the  Lord  Chancellor,  intrusted  as  aforesaid,  or  the  said  Court  of  Chancery, 
to^ipoint  any  person  to  be  a  nerw  trustee,  by  an  order  to  be  made  on  a  petition  to  be 


n  G;&m»  IN  OHANOBBY. 

la  the  ilfittBr  of  Iliiairaiald. 

[*19]  only;  bb  for  instance,  to  ^e  case  of  a  receiit  tnxsl^ 
created  within  ten  yeaiB,  or  a  simple  trqst  for  A.,  for  bugr 
separate  use  for  life,  remainder  to  B.  in  fee,  where  the  trustee 
has  died  or  gone  abroad,  and  no  question  could  arise ;  but  ^s  to 
applying  the  Act  to  all  cases  where  there  has  beeA  a  w^t  of 
providenee  in  the  parties,  I  will  not  do  so ;  I  have  no  si^di 
power  under  the  Act.  I  request  that  no  more  su<^  petitionjs  be 
presented,  as  I  can  make  no  order  upon  them.  I  do  not  t^ink 
it  necessary  to  consider  whether  this  case  &Jils  at  ^  withi^ 
the  Act 


[*20]       *In  the  Matter  of  Gerald  Fitzoerald. 

1836:  3l8t  Januaiy. 

The  court  will  not  appoint  a  new  .trustee  under  the  22nd  section  of  the  1  Wm.  4^  c. 

60,  where  no  bill  has  been  died,  and  there  is  no  power  to  do  so  in  the  instrument 

creating  the  trust,  unless  a  disability  exist  such  as  is  pointed  out  by  the  preTioufl 

sections  of  the  Act,  viz.,  infancy,  lunacy,  Aa 
Before  the  court  has  jurisdiction  under  the  32nd  section,  there  must  be  a  caae  where 

the  party  might  appiy  by  petition,  under  the  former  sec^ons  of  the  Act. 

TffE  petition  stated  that,  on  the  26th  of  June,  1813,  a  settle- 
ment was  executed  on  the  marriage  of  G.  Fitzgerald  (the 
petitioner),  whereby  a  certain  sum  secured  by  the  bond  and 
warrant  of  the  said  G.  Fitzgerald,  "v^as  vested  in  J.  Jocelyn  and 
D.  O'Brien  as  trustees,  upon, certain  trusts  therein  mentioned; 
that  said  trustees  accepted  the  trust,  ai^d  that  one  of  them,  J. 
Jocelyn,  died  on  the  28th  of  January,  1828,  leaving  his  co- 
trustee him  surviving;  and  that  petitioner  was  desirous  to  ap- 
point G,  Johnston  a  trustee  in  the  place  of  the  ^aid  J.  Jocelyn. 

presented  for  a  conveyance  or  transfer  under  this  Act,  after  hearing  all  such  partisB 
•8  the  said  court  duU  tbuik  naoessary,  and  thereupon  a  conveyance  or  transfer  sh# 
And  m»f  be  iiu|dA|knd.9X0Qiited  »flooi!ding  to  the  provisions  he^reinibtefore  contjainoif, 
|o  or  so  49  to-  v«^  fKuAi  land  j[>r  stock  in  fiach  new  trustee,  either  alone  or  jointly  wil^ 
my  surviving  or  continuing  trustee,  as  effectually  and  in  the  same  manner  as  if  suc^ 
new  trustee  had  been  appointed  under  a  pow»  in  any  instrument,  creating  or  dedar- 
Ing  Uie  trusts  of  such  land  or  s^ock,  or  in  a  suit  legolady  instituited.'* 
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(Bie  petition  'Aen  loayed  tisat,  under  1  Wm.  4,  c.'60,  sea  10,  G. 
Jehnfitxm  might  be  appdntad  a  tnistoe  in  the  room  of  the  late  J. 
Jooelyn. 

Mr,  Mutton  ^  the  petitioner. 

This  is  a  case  certainlj  within  the  Act;  the  truatees  have  ac- 
cepted tke  trua);,  an^  ^he  A^t  pont^a^pl^teB  the  ca^e  of  a^urvivi]]lg 
trustee. 

Sd  February. — ^Thi:  Lo^d  Chancellor: — ^I  at  first  expressed 
an  opinion  that  this  case  was  not  provided  for,  and  that  the  court 
had  no  jurisdiction  unless  in  the  cases  pointed  out  by  the  Act ; 
and  I  disn^ssed  the  petition ;  but  on  Mr.  HtUion,  who 
moved  the  natter,  ^expressing  a  strong  opinioji  that  this  [*21] 
caae  was  within  the  Act,  I  took  back  the  petitiopy  in 
order  to  have  an  opportunity  of  reconsidering  it  The  petition 
states  that  a  niarri^ge  settlement  was  executed  in  181S,  and  that 
a  certain  property  was  vested  in  trustees  for  the  common  pur- 
poses. There  is  no  power  in  the  settlement  to  appoint  new 
.trustees.  The  trustees  accepted  the  trust,  and  one  of  them,  the 
Honorable  J.  Jocelyn,  died  in  Janui^ry,  1828.  The  petitioner, 
Mr.  Fitzgerald,  states  that  he  is  desirous  to  have  Mr.  Johnston, 
appointed  a  trustee  in  the  room  of  the  Honorable  J.  Jocelyn,  and 
prays  that,  under  1  Wm.  4,  c.  60,  sec.  10,  it  jpay  be  referred  to 
one  of  the  Masters  to  approve  of  a  new  trustee.  That  section 
.  does  not  touch  this  case,  and  accordingly  the  counsel  at  the  bar 
relied  on  the  22d  section.  Now  it  is  perfectly  clear  that  this 
case  is  not  within  that  section.  [His  Lordship  here  read  the 
22d  section.](a)  The  mistake  has  arisen  from  not  attending  to 
the  words  in  the  beginning  of  this  section.  "And  whereas, 
cases  may  occur  upon  applications  by  petition  under  this  Act;, 
&c"  Before  the  court  ever  has  jurisdiction,  there  must  be  a  case 
where  the  party  might  apply  by  petition  under  the  foimer  seo- 
tions  of  the  Act ;  that  is,  in  cases  of  disability  by  reason  of  in- 
£uicy,  lunacy,  &c.    There  must  be  a  disability,  and  of  the  sort 

(a)  VlcL  p.  18,  n.  ante. 
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In  the  Matter  of  Fitzgerald. 

pointed  out  by  the  Act ;  if  you  have  a  right  to  apply  under  the 
former  sections,  this  section  enables  the  court  to  appoint  new 
trustees,  although  no  bill  has  been  filed,  and  although  there  is 

no  power  in  the  instrument  creating  the  trust.  If  a 
[*22]    *disability  exist,  to  whom  is  the  estate  to  be  conveyed  ? 

Either  to  trustees  appointed  under  a  power  in  the  settle- 
ment itself,  or  to  trustees  appointed  by  a  court  of  competent 
jurisdiction  in  a  suit,  or  by  the  court  under  the  22d  section  of 
this  Act.  But  no  general  authority  exists  in  this  court  to  ap- 
point new  trustees  where  there  is  no  power  in  the  settlement, 
unless  where  a  bill  is  regularly  filed.  Many  orders,  I  am  in- 
formed, have  been  made,  as  of  course,  under  this  section,  grant- 
ing a  reference  to  the  Master,  and  reports  have  been  obtained, 
and  orders  made  confirming  the  reports.  These  orders  are  ab- 
solutely waste  paper,  and  have  no  legal  validity  under  the  Ad 
They  will,  I  fear,  very  much  embarrass  titles.  The  principle,  I 
suppose,  on  which  those  orders  have  been  made,  is,  that  this  Act 
provides  for  the  substitution  of  trustees  without  a  bill  being 
filed,  or  without  any  power  to  appoint  new  trustees  being  con- 
tained in  the  instrument  creating  the  trusts,  and  that  the  court 
can  appoint  new  trustees  under  the  22d  section.  I  am  clearly  of 
opinion  that  such  cases  are  not  within  the  words,  and  certainly 
not  within  the  intention  of  the  Act  The  Act  gives  no  jurisdic- 
tion to  this  court  unless  a  disability  exists.  The  deed  contains 
no  power,  and  I  have  no  more  authority  to  appoint  new  trustees 
in  this  case,  than  any  of  the  gentlemen  I  am  now  addressing, 
and  I  consider  all  former  orders  made  upon  such  petitions  as  ab- 
solutely void.  At  the  bar,  when  petitions  of  this  description 
were  sent  to  me,  I  have  refused  to  open  them,  as  not  being 
within  the  Act.    This  point  has  been  so  ruled  over  and  over 

again  in  England,  and  it  is  now  a  settied  point,  and  I 
[*28]    hope  it  will  be  so  ^considered  here.    I  am  not  sorry  for 

this  opportunity  of  explaining  my  opinion  on  the  con- 
struction of  this  Act,  and  any  person  presenting  such  a  petition 
in  future,  will  have  to  pay  the  costs  of  it  himself  The  petition 
must  be  dismissed. 


OASES  IN  CHANCERY. 


Wliitlej  Y.  Fialibotime. 


Whitley  v.  Fishboubns. 

1836:  3l8t  Jannaiy. 

The  court  will  not  appoint  new  trustees  under  the  I  Wm.  4,  c.  60,  b.  22,  except  in  a 
plain  case,  or  where  there  has  been  a  recent  creation  of  trust,  and  the  court  has 
junsdiction  bj  reason  of  disability  or  the  like.  The  insecure  nature  of  the  prop- 
erty is  no  ground  for  the  interference  of  the  court 

The  petition  whicli  was  presented  by  Patrick  Whitley  and 
Sarah  his  wife,  stated  that  William  Barton  (deceased)  being  en- 
titled  to  certain  judgments  obtained  against  George  Eothe,  and 
also  to  four  bonds  of  the  said  George  Eothe  for  500?.  each  by  a 
deed  of  settlement  of  the  17th  of  January,  1821,  covenanted 
with  the  trustee,  William  Fishbourne,  that  he  the  said  William 
Barton,  his  executors,  &c.,  would  cause  judgments  to  be  entered 
on  the  said  four  bonds,  and  assign  the  same  (together  with  two 
other  judgments  already  obtained  against  the  said  George  Bothe) 
to  the  said  William  Fi9hboume,  upon  trust,  as  to  a  moiety  of 
the  principal  and  interest  thereof  to  the  use  of  the  petitioner 
Sarah ;  and  as  to  the  other  moiety  to  the  use  of  William  Barton, 
his  then  son,  and  the  child  of  which  the  petitioner  Sarah  was 
then  endenie;  and  that  this  deed  was  never  executed  by  Fish- 
bourne, the  trustee.  The  petition  ftirther  stated,  that  the  said 
George  Bothe  was,  at  the  time  of  the  execution  of  the  said  deed, 
indebted  to  the  said  Barton  in  a  further  sum  of  upwards 
of  *2,000t  and  the  said  George  Eothe  being  also  in  great  [*24] 
distress,  the  said  William  Barton  (subsequently  to  the 
execution  of  the  said  deed)  agreed  to  cancel  all  the  said  bonds, 
and  to  take  in  lieu  thereof  five  joint  and  several  bonds  of  the 
said  George  Eothe,  and  Eichard  Eothe  (his  son),  to  secure  a 
principal  sum  of  2,800?-,  on  which  separate  judgments  were  duly 
entered  against  the  said  George  and  Eichard  Eothe ;  that  the 
said  G^rge  had  become  an  insolvent,  and  his  property  had  been 
sold  to  pay  prior"  debts ;  that  by  five  separate  deeds  of  assign- 
ment, bearing  date  the  18th  of  April,  1822,  the  said  William 
Barton  assigned  the  said  several  judgments  to  the  said  William 
Fishbourne,  for  and  upon  the  several  trusts  declared  in  the  deed 
of  the  17th  of  January,  1821 ;  that  these  deeds  were  never  exe- 
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IHuttef  7.  maUMonie. 


oated  by  Fishboume:  that  William  Barton,  afterwards  intei^ 
married  with  the  petitLoner,  and  died  on  the  22d  April,  1828, 
leaving  the  petitioner  his  widow,  and  two  sons,  him  smnrivings 
that  William  Barton,  by  his  will  of  the  20th  April,  182^ 
devised  all  his  estates  to  the  petitioner,  as  trostee  for  his 
children,  and  appointed  her  guardian  of  their  persons  and 
fortunes,  and  nominated  Bobert  Mulhallan  executor,  and  the 
petitioner  Sarah,  executrix  of  his  will :  that  on  the  4th  of 
November,  182S,  petitioner  intermarried  with  Patrick  Whit* 
ley,  who  in  right  of  his  wife  became  entitled  to  a  moiety  of  ^ 
said  sum  of  2,8002. ;  that  Fishboume  had  been  applied  to,  and 
expressly  refused  to  act  in  the  trusts  of  the  said  deeds  of  1821 
and  1822.    The  petition  fiirther  stated,  thitt  if  immediate  steps 

should  not  be  taken,  there  would  be  great  danger  of  tiid 
1*26]    said  sum  of  ^,8002.  being  wholly  lost,  as  the  said  & 

Bothe  was  in  veiy  linaited  circumstances,  his  only  |aop» 
erty  being  a  life  interest  in  a  church  benefice,  and  that  lie  was 
otherwise  indebted  to  a  large  amount  The  petition  then  prayed, 
that  the  petitioners  might  be  appointed  trustees  under  the  said 
deed  of  the  17th  January,  1821,  in  place  of  the  said  William 
Fishboume ;  and  that,  if  necessary,  it  be  referred  to  the  Master 
to  settle  a  proper  deed  of  assignment^  and  that  the  said  Willtam 
Fishboume  be  directed  to  assign  to  the  petitioners  the  said 
several  judgments. 

It  appeared  that  the  settlement  of  1821  contained  no  power  tq 
a|)point  new  trustees. 

Mr.  W.  Berwick^  for  the  petitioners. 

This  comes  within  the  provisions  of  the  22d  section  of  the 
1  Wm.  4,  c.  60;  the  fiind  is  of  a  perishable  nature,  and  unlesB 
tome  means  be  taken  to  make  these  judgments  available,  the 
whole  will  be  lost,  as  the  only  security  is  the  life  interest  of  the 
Bev.  B.  Bothe  in  a  church  benefice.  The  parties  who  seek  to 
be  appointed  new  trustees  are  beneficially  interested,  and  Ae 
lady  is  a  trustee,  and  also  guardian  of  the  children  under  the  will 
of  her  late  husband. 


OASBS  IN  GHANCSBT. 


In  thA  ]hCattor  of  ^jndanpB. 


Ml.  Bmmktj  bit  t^  napfmAeoL 

'  In  this  case  a  bill  has  been  already  filed  against  this  lady,  as 
executrix  pf  her  husband^  charging  her  with  a  devastavit. 

*The  Lord  Chaitcellor: — All  the  Act  does,  is  to  [*26] 
give  tiie  oanrt  authority  to  make  an  order  appointing 
new  tniBtees,  if  the  court  should  see  its  way,  and  has  jurisdictioH 
by  reason  of  a  disability  or  the  like.  If  there  be  a  pow»  in  the 
original  i^trument,  or  if  a  bill  be  filed  for  the  purpose,  the  oovrt 
Biay  direel  a  transfer  to  the  trustees  appointed  under  the  power 
or  by  the  court  in  the  suit  But  then  there  may  be  so  very  piaiR 
m  case,  as  that  this  court  may  appoint  new  trustees,  although  no 
Auit  has  been  instituted,  or  no  power  be  contained  in  the  original 
instrument  creating  the  trusts.  The  22d  clause  was  framed  to 
aieet  such  a  case.  The  Act  was  intended  to  apply  to  a  plain 
ease  without  any  ambiguity,  or  to  the  ease  of  a  recent  ereation 
of  trust ;  whereas  this,  if  even  within  the  provisions  of  the  Act, 
Is  a  oom|dieated  case.  I  will  not  extend  the  provisions  €t  flw 
Ael  to  this  case,  amd  I  should  not  in  any  case  of  this  natoie  make 
an  order  without  a  reference  to  the  Master.  The  present  9pp& 
efttion  is  for  the  piirpose  of  securing  a  fund,  which  is  in  danger 
«f  being  lost ;  that  is  not  the  object  of  the  Act;  the  inseooie 
nature  of  the  property  weighs  nothing  with  me.  It  appears  diat 
^bere  actually  is  a  suit  depending  with  reference  to  these  funds, 
and  in  that  suit  the  property  may  be  protected,  and  the  rights  of 
the  parties  secured.  That  &ct  proves  how  dangerous  it  is  to  in- 
teifere  in  these  cases  without  foil  inquiry.  I  cannot  refer  ttus 
natter  to  die  MastCT. 


*XN  the  MATTBa  OF  Andebson.  [*27] 

The  oonit  refused  to  ftppoint  new  tnutees  uzider  the  I  Wm.  4,  c  60,  in  the  nx>m  of 
trustees  who  had  died,  where  the  trust  property  consisted  both  of  stock  and  real 
estate,  no  administration  having  been  takeUrWit  to  the  survivor  of  the  said  trasitoef 
(who  died  intestate),  and  his  Mr  «t  l»w  being  out  of  the  jurisdiction. 
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In  the  Matter  of  Anderaon. 

It  was  not  intended  by  tiie  9th  and  lOth  aeetioiiB  to  supply  the  wuA  of  a  penonal 

representative  of  a  trustee  of  a  chattel  interest,  or  stock. 

The  matter  of  this  petition  is  fall j  set  forth  in  the  Chancellor's 
judgment. 

Th£  Lobd  Chancellob: — In  this  case  there  was  a  settlement 
of  personal  estate  which  was  vested  in  two  trustees  upon  trust  to 
laj  it  out  in  the  purchase  of  land^  and  to  permit  the  petitioner  to 
receive  the  interest  of  the  money,  as  well  as  the  rents  and  profits 
of  the  land  during  his  life,  but  in  case  of  his  death,  bankruptcy 
or  insolvency,  during  the  life  of  his  wife ;  then  to  her  for  life : 
and  in  case  there  should  be  a  child  or  children  living  at  the  time 
of  the  death  of  the  survivor,  or  of  the  bankruptcy  or  insolvency 
of  the  petitioner,  then  the  stock  or  land  was  to  be  conveyed  by 
the  trustees  to  such  child  or  children.  The  children,  therefore, 
had  a  contingent  interest  Part  of  the  stock  was  invested  in  real 
estate.  The  two  trustees  have  both  died ;  the  survivor  abroad ; 
intestate  it  is  said,  but  no  administration  has  been  taken  out  to 
him ;  and  it  is  stated  that  it  is  not  likely  thatany  will  be.  Th<^:e 
is  no  power  in  the  settlement  to  appoint  new  trustees ;  and  the 
heir  at  law  of  the  surviving  trustee  being  abroad,  in  the  East 
Indies,  the  petitioner  desires  the  court  to  appoint  new  trosteea. 
If  we  look  at  the  Act,  we  shall  find  that  it  gives  jurisdiction  only 

where  there  is  a  disability  in  the  trustee  to  convey. 
[*28]     Certain  *cases  are  provided  for  by  the  QAl  section,  ci 

persons  being  out  of  the  jurisdiction,  or  the  like.  The 
early  sections  show  iy.  whom  the  conveyance  is  to  be  made.  The 
11th  section  points  out  to  whom  it  is  to  be  made — either  to  the 
person  benefically  entitled,  or  to  trustees  appointed  by  virtue  of 
a  power  in  the  instrument -creating  the  trust,  or  by  the  Court  of 
Chancery,  that  is  in  a  suit  regularly  instituted ;  but  then  section 
22,  enables  the  court  in  certain  cases  summarily  to  appoint  new 
trustees,  although  there  is  no  power  in  the  instrument,  and  no 
bill  has  been  filed  for  the  purpose.  Section  8(a)  enacts,  "that 
when  any  person  seised  of  any  land  upon  any  trust  shall  be  out 
of  the  jurisdiction,  &c.,"  the  court  may  direct  a  conveyance 
(a)  Vid.  p.  14,  n.  ante. 
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TrimlMtoa  Y.  KAouiiifl. 

to  saeh  person  as  the  court  shall  think  proper.  The  difficulty  I 
have  in  this  case  is,  that  stocb  as  well  as  land  is  sought  to  be 
conveyed.  Section  8,  refers  to  land  generally ;  section  9,  to  land 
held  for  terms  of  years,  which  clause  was  purposely  altered  to 
make  a  distinction  between  the  case  of  a  real  and  a  personal  rep- 
resentative. As  it  was  not  intended  to  render  administration 
xmneoessary,  by  supplying  a  personal  representative,  but  to  pro- 
vide only  for  the  want  of  a  real  representative,  because  there 
was  no  other  way  of  supplying  such  a  representative.  The  9th 
section,  therefore,,  does  not  supply  the  want  of  a  personal  repre- 
sentative of  a  trustee  of  a  chattel  interest,  and  section  10  is  just 
the  same.  Now,  this  is  a  case  where  a  trustee  of  stock  has  died, 
and  no  personal  representative  has  been  obtained.  There 
is  no  clause  in  the  Act  to  provide  for  such  a  case.  You 
^ust  go  to  the  Ecclesiastical  Court,  and  even  when  you  [*29] 
have  a  personal  representative,  you  cannot  come  here  to 
have  a  new  trustee  appointed  under  this  Act,  because  the  trustee 
will  be  under  no  disability.  It  will  be  necessary,  therefore,  to 
file  a  hiSl  to  supply  the  d^ect  in  the  settlement,  and  as  you  must 
file  a  bill  to  appoint  new  trustees  of  the  personal  estate,  and  of 
course  the  same  persons  must  be  trustees  of  both  the  properties^ 
I  shall  make  no  order  appointing  a  new  trustee  of  the  realty.  I 
will  not  appoint  a  trustee  in  an  irregular  manner,  when  I  know 
that  there  must  be  trustees  appointed  in  a  regular  way,  who, 
when  properly  appointed,  will  be  entitled  to  ask  for  a  convey* 
ance. 


Trimleston  v.  Kemmis. 

1835:  nth  Januaij. 

Plaintiff  filed  his  bill  to  set  aside  leases  as  unduly  obtained,  and  pending  the  equity 
suit  brings  his  ejectment  upon  a  paramount  title,  after  upwards  of  nineteen  years* 
adverse  possession,  for  reoovery  of  the  same  lands ;  the  court,  upon  his  undertake 
ing  to  try  the  ejectment  on  the  paramount  title  only,  refiised  to  put  him  to  his 
election. 

Nicholas  Lord  Trimleston,  by  indentures  bearing  date  re- 
spectively the  24th  of  September,  1798,  and  the  14th  of  October, 
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179$,  den&ifled  to  Tliamafl  KemmiB,  w1h>  wm  tken  tn^tag  m  Iito 
flolicitor  and  agent^  certain  promisefi  for  ]ong  tenne  of  yean,  in 
1818  Nicholas  Lord  TrimleBton  died,  and  was  BOCGeeded  by  loB 
son  Thomas,  who  on  the  14th  of  October,  1816,  filed  his  original 
bill,  impeaching  the  leases  granted  by  Nicholas,  his  &ther,  «b 
unduly  procured  by  Thomas  Kemmis^  and  pfa,3ring  for  an  aeooimt. 
Thomas  Kemmis  having  died,  a  supplemental  bill  was  iSled  on 
the  19th  of  October,  1824,  by  Thomas  Lord  Trimlesfcon 

[*80]    and Boohfort,  administrator  to  ^Nieholns  the  kite 

lord,  as  coplainti&,  against  William  Kemmis,  the  exe^ 
eutor  of  Thomas  Kemmis,  and  Henry  Kemmis,  his  son,  who 
claimed  a  certain  interest  in  said  leaseholds  by  virtue  of  a  settl^^ 
ment  executed  on  his  marriage  in  the  year  1804^  praying 
(amongst  other  things)  that  the  said  leases  might  be  declared  xm* 
duly  and  improperly  obtained,  and  for  an  account  of  the  oou'^ 
sideration  paid  by  Thomas  Kemmis  for  the  said  leases,  and  of  tbA 
Tents  and  profits  of  the  lands  comprised  therein.  In  the  year 
•1888,  pending  said  suit,  Thomas  Lord  Trimleston,  daiming 
tmder  an  old  family  settlement  long  prior  to  said  leases,  brought 
his  ejectment  on  the  title  for  the  recovery  of  the  lands  of  Bm^ 
buck,  including  the  premises  comprised  in  the  said  leases ;  to 
Vhioh  ejectment  defence  was  taken  by  Henry  KemmiB  for  that 
portion  of  the  lands  compnsed  in  the  leases  made  to  his  fatiier. 
On  the  18th  of  June,  1883,  the  common  order  of  reference  wits 
obtained,  and  on  the  21st  of  June,  1884,  the  Master  made  his  re- 
port thereon,  finding  that  the  proceedings  of  the  plaintiff  Thomas 
Lord  Trimleston,  at  law  and  in  equity,  were,  so  &r  as  the  defend- 
ant Henry  Kemmis  was  concerned,  for  the  same  matters.  On 
the  12th  of  July,  1884,  the  plaintifl^  Lord  Trimleston,  made  an 
application  in  the  Bolls  to  set  aside  the  Master's  report;  and  at 
the  same  time  the  defendant  Henry  Kemmis  moved  that  the 
plaintiff  Lord  Trimleston  should  be  obliged  to  elect,  whether  he 
would  proceed  at  law  or  in  equity ;  and  in  case  he  should  elect 
to  pnxieed  at  law,  that  his  bill  should  be  dismissed  with  costs  as 
against  the  said  Heniy  Kemmis ;  and  in  case  he  should 
[*31]  elect  to  proceed  in  equity,  that  he  *might  then  be  re- 
strained from  proceeding  Airther  in  the  ejectment.    The 
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Iffaalrar  of  tin  Bolls  made  no  rule  <m  either  of  these  applioatiomf; 
bat  without  prejudice  to  the  d^ndant,  Henry  "KemTHis,  tLppkj' 
iug  to  stay  proceedings  in  this  oourt  pending  ike  cgectmail 
And  from  this  order  both  parties  now  appealed 

The  AUcmwif-Generalf  for  tbe  defendant 

Mr.  FarreU^  and  Mr.  JBaM^  for  Lord  Trimleston. 

This  is  not  the  ordinary  application  to  put  a  party,  who  is 
plaintiff  both  at  law  and  in  equity,  to  his  election,  for  in  this  case 
the  sole  plaintiff  at  law  is  only  a  coplaiutiff  in  the  equity  suit; 
the  defendants  also  in  the  two  suits  have  different  rights,  so  that 
the  proceedings,  so  &x  firpm  being  the  same,  differ  in  every  essen- 
tial feature;  at  law  we  rely  on  a  paramount  title,  but  in  this 
court  we  are  seeking  to  set  aside  the  leases  as  imduly  and  im* 
|»x>perly  obtained,  and  fbr  an  accoimt  of  mesne  rates,  so  that  the 
ejectment  and  the  equity  suit  are  quite  distinct,  and  are  founded 
on  two  distinct  sets  of  documents ;  whereas,  the  case  of  election 
can  only  arise  where  the  same  question  is  to  be  decided,  and  the 
same  relief  is  sought  at  one  and  the  same  time  in  different  courts; 
besides,  if  the  plaintiff  succeeds  at  law,  the  defendant  would  be 
•acoonntable  for  the  mesne  profits  only  for  six  years  previous; 
whereas,  in  equity  we  should  be  entitled  to  the  account  of  the 
rents  for  the  whole  period.  Our  ejectment  was  brought 
pending  the  equity  suit,  because  in  *a  few  months  the  [*32] 
right  to  recover  at  law  would  have  been  barred  by  the 
Statute  of  Limitations,  and  in  proceeding  on  that  ejectment  we 
shall  rely  solely  on  our  paramoimt  title.  Dormer  v.  Forteeeue^(a) 
was  cited. 

Seqeant  Ghreene,  in  reply. 

The  defendant  here  has  a  right  to  compel  the  plaintiff  .to  adopt 
finally  either  the  proceeding  at  law  or  in  equity ;  Lord  Bedes- 
dale  in  his  Treatise  on  Pleading,(ft)  states  the  rule  as  to  election 

(a)  3  Atk.  129.  {h)  ^.  249,  4th  cd. 
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thufl,  ''if  a  plaintiff  Bues  a  defendant  at  the  same  time  for  the 
same  cause,  at  common  law  and  in  equity,  the  defendant  after 
answer  put  in,  may  apply  to  the  court  that  the  plaintiff  may 
make  his  election  where  he  will  proceed/'  It  is  only  necessary 
that  the  two  proceedings  should  be  substantially  for  the  same 
purpose,  although  it  has  been  attempted  to  cut  down  the  rule  to 
identity  of  title ;  but  that  is  not  possible,  for  the  legal  title  can 
never  be  identically  the  same  with  the  equitable,  it  is  sufficient 
if  the  purpose  for  which  the  proceedings  are  instituted  in  each  is 
I3ie  same.  The  primary  object  of  each  of  these  suits  is  to  get  the 
possession  of  the  same  estate,  and  where  the  object  is  substanti- 
ally the  same  in  each,  the  party  must  elect.  Hogiie  y.  Owrtis.{i£) 
In  MilU  V.  Fry.{b)  Lord  Eldon  puts  the  very  case,  that  a  person 
suing  for  the  possession  of  the  premises  by  a  receiver,  is  not  at 

liberty  to  bring  any  action  to  obtain  the  posseadon.  In  one 
[*SS]    view  of  the  case  *a  court  of  law  can  put  the  plaintiff  into 

possession ;  but  in  another  view  of  the  case  a  court  of 
equity  can  do  the  same,  so  that  the  plaintiff  can  have  the  same 
relief  in  each  suit,  and  that  is  the  true  test  by  which  this  ques- 
tion ought  to  be  tried.  If  the  plaintiff  be  allowed  to  proceed  at 
law  until  the  result  of  such  proceeding  is  known,  election  becomes 
a  dead  letter ;  he  must  choose  his  tribunal  in  the  first  instance. 
In  ejectment  the  plaintiff  never  states  his  title,  but  may  recover 
on  any  title ;  he  may  therefore  rely  upon  his  equitable  title  in 
the  court  of  law. 

The  Lord  Chancellob  : — Upon  counsel  for  the  plaintiff  un- 
dertaking in  open  court  to  try  the  ejectment  upon  the  paramount 
title  only,'  I  shall  not  vary  the  order  of  the  Master  of  the  Bolls. 
The  general  rule  is  that  a  defendant  shall  not  be  doubly  vexed ; 
but  my  difficulty  in  this  case  is,  that  if  I  stop  the  proceedings  at 
law,  I  may  prevent  the  plaintiff  &om  succeeding  ou  a  title  not 
in  contest  in  this  court  The  question  in  this  court  is,  assuming 
these  leases  to  have  been  legally  granted,  has  the  plaintiff  a  right 
to  set  them  aside  as  imduly  and  improperly  obtained  ?    It  is  clear 

(a)  IJ.  ft  W.  429. 

(6)  19  Vee.  278;  8.  0.  Cooper,  107;  3  V.  A  B.  9. 
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Trnking^ii  y.  Ee«iiaii. 

Ijiatif  iBtoptheproceediiigBin  the  ejeotment  I  shall  prevent 
Lord  Triinleston  fix)m  being  able  to  recover  at  all,  if  his  proceed- 
ings in  equity  should  be  unsuccessM ;  but  if  he  should  not  suc- 
ceed at  law,  he  would  be  entitled  to  file  a  new  bill,  for  although 
defeated  at  law,  his  equity  to  set  aside  the  leases  would 
rwnain  unimpeached.  Each  *proceeding  certainly  is  for  [*84] 
tihe  recovery  of  the  possession ;  so  fiur,  therefore,  there  is 
an  identity  between  the  proceedings  at  law  and  in  equity :  but 
ihe  question  at  law  is  not  the  question  in  controversy  in  this 
court.  I  cannot  disturb  the  order  of  the  Master  of  the  Bolls.  I 
diall  not  however  give  any  costs  on  account  of  the  undertaking 
which  I  have  required,  and  which  has  been  complied  with. 

Beg.  Lib. — "  the  plaintiff  Lord  Trimleston,  by  his  counsel  at 
tbe  bar,  undertaking  not  to  proceed  at  law  under  the  said  eject- 
ment on  any  other  than  on  paramount  title,  affirm  the  Bolls  orden 
the  parties  to  abide  their  own  costs  of  this  motion." 

The  ooort  wiU  nuxlify  the  role  according  to  drcamstanoes;  Carridi  v.  Foun^,  9 
SwaoB.  243.  In  general  there  is  a  reference  to  ascertain  whether  the  soits  are  for 
the  same  matter;  Boyd  y.  Beinzelman^  1  V.  &  B.  381.  But  not  if  there  are  suffi- 
cient &cts  before  the  court  to  enable  it  to  form  an  opinion ;  MiUs  y.  fVy,  3  V.  A;  B.  9, 
Anon.  2  Mad.  396.  After  a  decree  an  injimction  against  proceeding  at  law  wiU  be 
grnated  without  a  reference;  Mocher  y.  Reed,  1  B.  ft  Bea.  320;  Wibon  y.  Wether- 
herd,  2  Mer.406;  .B^y.  (?i2e»By,  2  Sch.  ft  Lef  430.  Plaintiff  cannot  be  compelled  to 
elect  until  a  complete  answer  has  been  put  in  and  the  time  for  filing  exceptions  has 
expired ;  Browne  y.  Poyrdz,  3  Mad.  24;  Coupland  y.  Bradock,  6  Mad.  14.  A  mort- 
gagee is  not  bound  to  elect;  Bees  y.  Parkinaon,  2  Ans.  497 ;  Schoole  y.  SaU,  1  Scfa. 
itLe£l76;  Bumdl  y.  MarHn,  2  Doug.  417;  Booff^  y.  Booih,  2  Atk.  342;  Lysterv. 
DoOand^  1  Vea.  Jun.  431. 


♦TUBKINQTON  V.  KeABNAN.  [*85] 

1835:  20th  January. 

R  O.  on  the  marriage  of  his  daughter  with  R.  T.,  bya  settlement  of  1816,  oonyejed 
certain  premises  held  under  a  lease  for  three  liyes  or  forty-one  yean^  upon  trust  to 
nuse  600L  and  to  pay  the  mterest  thereot  to  B.  T.  dnxing  the  joint  lires  of  B.  T 
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aiid  ivife,  ttid  after  hig  decMM  to  lus  trilb  w  Joints 

the  piiiic^  to  the  iasue  of  the  maniage;  and  it  was  agreed  thai  said  aum  of  6001 
should  remaia  a  charge  on  said  lands  for  six  jeani,  and  then  be  raised  out  of  the 
rents  at  the  rate  of  501.  per  annum  with  interest.  R.  G.  having  become  indebted 
lo  0.  £.  on  the  23d  of  January,  1822,  with  the  Conctirrence  of  R.  ¥.  and  tdft^ 
granted  to  him  a  letii^ibflErge  of  60i  a  year  out  of  a  part  of  fhe  said  premistt  inrtfi 
the  debt  ahoold  be  pwd  off;  and,  alflo^  <m  the  sane  day,  with  the  litas  eoneuiwiMO 
of  B.  T.  and  wife,  demised  to  hhn  the  remainder  of  the  said  ptemises  at  a  rent  of 
bOL  a  year,  to  be  retained  until  he  should  be  paid  off;  and  in  1823,  in  considera- 
tion of  a  further  sup,  mortgaged  to  0.  K.  fhe  said  last  mentioned  prefflises.  Held, 
ifaat  the  settlement  of  1816  eould  not  be  viewed  as  a  mortgage,  and  l^ltt  O.  K 
havhig  dealt  with  fhe  etflate  witi^  notioe  of  thait  setdemen^  was  aocountablo  S» 
the  by-gone  rents  from  the  period  at  which  he  entered  hito  the  posseanon.  Heh^ 
also,  that  as  the  interest  in  the  premises  depended  on  (me  old  life,  there  should  be 
a  decree  for  immediate  payment 
Although  the  bill  may  be  dismissed,  so  far  as  it  seeks  to  set  aade  a  lease  made  to 
the  defendant  which  pemitted  waste,  and  ^vidcfa  is  a  good  lease  as  agahiat  the 
leaser,  yet  it  is  within  the  provuioe  of  the  oouit  while  the  aum  dne  to  the  plafntfAt 
remains  mi^d,  to  prevent  aoy  waste  which  may  tend  to  injure  their  securitgr. 

The  Rev.  R.  Oooldsbxuy  being  entitkd  to  the  lands  tod  mall 
of  Killeen,  under  a  lease  of  the  18th  of  November,  1791,  for 
thtee  lives  or  forty^diie  yeatt,  by  a  isetflemetit  cff  the  2d  of  No- 
vember, 1816,  executed  on  the  marriage  of  his  daughter  Catherine 
with  R.  Turkington,  oonvejed  the  said  premises  to  trustees,  upoa 
trust  out  of  the  issues  and  profits  thereof  to  raise  BOOL  (the  mar- 
riage portion  of  the  said  Catherine),  and  to  peftnit  said  R.  Tturk* 
ington  to  take  out  of  the  issues  and  profits,  during  the  joint  lived 
of  himself  and  the  said  Catherine,  an  annuity  of  802.  a  year  in 
lieu  of  interest  on  the  said  sum  of  5002.  and  as  to  the  remainder 
of  the  issues  uid  profits,  for  the  UgAb  use  of  the  said  R  Goolds^ 
bury,  his  heirs  and  assigns;  and  by  the  said  deed  it  was  ftirth^ 
provided,  that  in  case  the  said  Catherine  should  survive  her 

husband,  she  should  take  the  said  annuity  of  80iL  as 
[*86]    *jointure,  and  after  her  decease  that  the  said  sum  of  500t 

should  go  to  the  issue  of  the  marriage,  and  in  de&ult  of 
issue  to  the  said  R,  Turkington^  his  executors  and  administra- 
tors :  and  it  was  then  declared  that  the  said  sum  of  6002L  should 
remain  a  lien  aad  ehaige  upon  the  said  pT^ooises  for  a  period  cf 
#iK  yean  firom  the  date  tittfreo^  said  if  not  paid  by  the  said  R. 
.ftooMflbttty,  lis  hrtTS,  &6.,  prior  to  or  upon  the  expiration  of  the 
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iaid  period)  tlicai  thst  the  titdd  sum  of  6002.  shomld  be  called  is 
and  paid  out  of  the  iasues  and  profits,  at  the  rate  of  601  per 
annum  until  the  whole  of  said  sum  with  interest  should  be  &llj 

By  a  deed  of  2Sd  of  January,  1822,  made  between  the  said 
B.  Oooldsbuiy  of  the  first  part,  B.  Turkington  and  Catherine 
his  wife  of  the  seoond  part,  and  Owen  Keamanof  the  third  part^ 
after  reciting  the  settlement  of  the  2d  of  November,  1815,  and 
that  the  said  sum  of  5002L  was  a  charge  on  the  said  lands,  and 
also  reciting  that  R  GkK>ldsbury  was  indebted  to  Owen  Keaman 
in  S64Z.  in  order  to  secure  t^e  payment  thereof  the  said  B. 
Oooldsbury  granted  to  Owen  Keaman  a  rent  charge  of  60Z.  a 
year  payable  out  of  the  mill  and  mill  holding,  part  of  said  prem- 
ises of  Ealleen,  until  said  sum  of  8542.  with  interest  should  be 
paid  oS.  And  the  said  B.  Turkington  and  Catherine  his  wife 
agreed  that  the  said  sum  of  500Z.  should  not  be  called  in,  but  re- 
main a  charge  on  said  premises,  until  the  sum  so  due  to  Owen 
Keaman  should  be  fully  paid  o£ 

*By  another  deed  of  the  same  date  entered  into  be-  f*S7] 
tween  B.  Turkington  and  wife  of  the  first  part,  the  trus- 
tees of  the  settlement  of  1815  of  the  second  part,  and  Owen  Kear- 
nan  of  the  third  part :  it  was  agreed  that  the  said  Owen  Keaman 
should  occupy  and  possess  said  lands  of  Eilleen  until  the  mun 
due  to  him  should  be  paid  off  and  discharged. 

By  a  lease  of  the  same  date,  the  said  B.  Gooldsbury  demised 
said  lands  of  Killeen  to  Owen  Keaman  for  a  term  of  eleven  yeaw 
fix)m  the  1st  of  November,  1821;  subject  to  the  yearly  rent  of 
602.  over  and  above  the  head  rent;  which  lease  contained  a 
covenant  prohibiting  Owen  Keaman  firom  breaking  up  mow 
than  four  acres  of  the  said  lands ;  and  also  provided,  that  sidd 
Owen  Keartian  should  retain  said  60Z.  yeariy,  tmtil  the  said  sum 
of  8642.  with  interest  should  be  paid* 

By«a  ftuth^  deed  of  the  ^ih  of  January,  1828,  made  betwwn 
B.  Oooldsbury  of  the  first  part,  B.  Turkington  and  wife  and  ikm 
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trustees  of  ihe  said  settlement  of  1816,  of  the  second  part,  and 
Owen  Keaman  of  the  third  part,  in  consideration  of  a  farther 
sum  of  40Z.  8s,,  R.  Gooldsbury  conveyed  to  Owen  Keaman  all  his 
interest  in  said  lands  of  Ealleen,  until  the  said  sums  of  854/.  and 
402^  8s.  and  all  interest  due  thereon  should  be  paid  off. 

The  said  R.  Gooldsbury  died  in  February,  1829,  and 
[*88]  *devised  the  said  lands  to  his  sons  Robert  and  Francis, 
share  and  share  alike.  By  a  lease  of  the  28th  of  October, 
1830,  th6  said  Robert  and  Francis  demised  the  lands  of  Killeen 
to  Owen  Keaman,  with  liberty  to  till  and  break  up  such  part  of 
the  said  lands  as  he  might  think  proper :  and  by  another  lease 
of  the  15th  of  December,  1831,  they  demised  the  mill  to  Robert 
and  Alexander  Wallace.  The  bill  was  filed  on  behalf  of  the 
minor  children  of  R.  Turkington  against  Owen  Keaman,  the 
trustees  of  the  settlement,  Turkington  and  wife,  and  Robert  and 
Alexander  Wallace,  and  prayed  for  an  account  of  the  simi  due 
on  foot  of  said  charge  of  500Z.,  and  that  the  simi  found  due  might 
be  lodged  in  court,  as  to  the  principal,  for  the  use  of  the  plaintifi^ 
and  as  to  the  interest,  for  such  persons  as  might  be  found  enti- 
tled thereto ;  and  in  de&ult  of  payment  that  the  said  premises  or 
a  competent  part  thereof  might  be  sold,  and,  if  necessary,  dis- 
charged of  said  lease  alleged  to  have  been  made  to  Owen  Kear- 
nan,  and  also  discharged  of  said  conveyance  to  Robert  and  Alex- 
ander Wallace ;  and  that  same  might  be  declared  fraudulent  and 
void  as  against  the  plaintiff,  and  that  pending  the  cause  a  re- 
ceiver might  be  appointed ;  and  in  case  said  lease  and  said  con- 
tracts between  R  Gooldsbury  and  Owen  Keaman,  should  not  be 
deemed  fraudulent  and  void  as  against  the  plaintiff  then,  that 
an  account  might  be  taken  on  foot  of  said  rent  charge  and  lease, 
and  of  all  sums  said  Owen  Keaman  had  received,  or  without 
wilful  default  might  have  received  out  of  said  lands,  and  if  a 
balance  should  be  found  due  to  him,  that  he  might  be 
[*89]  directed  to  give  up  possession  of  *the  premises  upon  pay- 
ment of  the  same,  and  that  an  injunction  might  issue  to 
prevent  the  said  Owen  Keaman  from  breaking  up  any  part  of 
the  said  lands. 
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By  the  djsoree  pronounced  in  the  cause  on  the  4th  of  July, 
1884,  it  was,  amongst  other  things,  decreed  that  the  defendant 
Owen  Keaman  should  account  with  the  plainti£&  for  50Z.  a  year, 
late  currency,  from  the  23d  of  January,  1822,  and  that  he 
should  be  liable  to  pay  to  them  the  sum  reported  due  on  foot  of 
said  account.  And  it  was  Airther  ordered  that  a  receiver  should 
be  appointed,  and  that  the  injimction,  under  a  certain  order  of 
the  9th  of  July,  1882,  should  be  continued ;  and  as  to  Eobert 
and  Alexander  Wallace,  that  the  bill  against  them  should  be 
dismissed  without  costs ;  and  as  to  Owen  Keaman,  that  the  bill 
against  him  should  also  be  dismissed  without  costs,  so  fej  as  it 
seeks  to  set  aside  the  lease  of  the  28th  of  October,  1880;  and, 
as  between  the  plaintiff  and  Owen  Kearnan,  that  they  should 
respectively  abide  their  own  costs  to  the  time  of  the  decree. 
The  cause  came  on  to  be  reheard  at  the  instance  of  the  defend- 
ant Owen  Keaman,  who  objected  to  the  decree  on  several 
grounds ;  first,  that  he  ought  not  to  have  been  held  accountable 
for  the  50Z.  a  year  for  any  period  previous  to  the  filing  of  the  bill, 
and  that  the  simi  foimd  due  by  him  ought  not  to  have  been  de- 
creed to  be  paid  to  the  plaintiffs,  but  to  the  trustees  of  the  settle- 
ment of  the  2d  November,  1815.  Secondly.  That  the  Master 
should  have  been  directed  to  take  such  account  without 
calculating  interest  on  said  sum  of  500t,  and  that  *he  [*40] 
(Owen  Keaman)  should  have  been  declared  entitled  to 
stand  in  the  place  of  E.  Turkington,  and  to  receive  the  interest 
on  said  sum  of  500?.  during  the  life  of  the  said  R.  Turkington, 
untU  he  should  be  paid  the  s\mis  he  should  be  obliged  to  pay  in 
this  cause  on  account  of  said  sum  of  500?.,  together  w^ith  the 
said  sums  of  854?.,  and  40?.  85.,  and  interest  thereon.  Thirdly. 
That  a  receiver  should  have  been  appointed  only  in  case  he  (the 
said  Owen  Keaman)  should  fail  to  pay  such  sum  as  he  should  be 
decreed  to  pay  on  foot  of  said  sum  of  50?.  a  year,  and  that  the 
injunction  should  have  been  continued  only  until  payment  of 
such  sum  as  he  should  be  decreed  liable  to  pay  on  foot  of  said 
sum  of  500?.,  and  that  he  (the  said  Owen  Keaman),  on  payment 
of  500?.,  should  have  been  declared  entitled  to  retain  the  futuie 
accruing  rent  payable  by  him,  by  virtue  of  the  deeds  of  28d  of 
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Jwuaiy,  1822,  aad  4ih  of  Janmuy,  1823,  until  he  should  be 
reimbursed  whatever  sum  he  should  have  to  pay  on  foot  of  said 
sum  of  5002.,  and  also  the  sum  due  to  him  on  foot  of  said  sum# 
of  354^,  and  4/OL  $5.  and  interest  thereon* 

Mr,  LiUon  and  Mr,  J.  BrooJce,  for  the  plaintiflb. 

The  defendant  Owen  Keaman,  had  full  notice  of  the  settle- 
ment of  1815,  and  must  therefore  have  taken  subject  to  the 
.trusts  of  that  settlement  The  settlor's  interest  in  the  premises 
was  for  three  lives  or  forty-one  years,  and  as  the  term  of  years 
has  expired,  and  the  lives  are  old,  the  property  must  be  sold  to 

raise  the  charge,  otherwise  the  security  may  fail '  before 
[*41]    the  sum  of  5002.  can  be  raised  *by  annual  payments. 

With  respect  to  the  objection  to  the  decree,  that  it  directs 
the  sum  to  be  paid  to  the  plmntiffs,  who  are  minors,  and  not  to 
the  trustees  of  the  settlement;  that  is  mere  matter  of  form,  and 
the  court  will  take  care  that  the  money  is  paid  into  the  proper 
hands. 

The  Atiamei/' General^  Mr.  Keating^  and  Mr.  Wm,  Brooke^  for 
the  defendant,  Owen  Keaman. 

The  settlement  of  1816,  which  provided  that  the  5002.  should 
remain  a  charge  on  the  estate  for  six  years,  and  then  be  raised 
out  of  the  rents  at  the  rate  of  502.  a  year,  is  nothing  more  than  a 
mere  mortgage  to  the  trustees  of  the  settlement  The  defendant 
Owen  Keaman  now  stands  in  Gooldsbury's  place,  and  if  Goold»- 
bury,  the  mortgagor,  had  himself  continued  in  the  possession,  he 
never  could  have  been  made  accoimtable  for  the  by-gone  rents. 
Gresley  v.  Adderley,{a)  and  Thomas  v.  Brigs(ocke.{b)  Higgins  v. 
York  Building  Company. {c)  The  latter  was  a  much  stronger  ease 
than  the  present,  being  a  case  of  actual  and  not  merely  construct- 
ive fraud,  which  is  the  utmost  to  which  this  case  can  be  pushed. 
Keaman  went  into  possession  as  mortgagee,  and  the  court  will 
not  now  compel  him  to  refund ;  the  plaintiffe  have.the  acoruitig 

ifL)  1  awauk  £73.  Qf)  i  Bq«.  64  (e)  2  Atk.  ^07. 
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xm^  aod  aUo  the  cfnjpw  of  th^  ostote^  wd  by  meafas  of  a  t%t 
Oliver  or  a  B^e  can  satisfy  thair  cbargei  a^d  whan  tha 
^Qourl  oau  adopt  these  modes  of  payment^  it  will  not  [*43] 
eoiapel  a  puisne  morl^gagee  to  refund  rents  wbioh  lie 
has  receivad  during  a  period  c^  aelual  possession,  while  the  tnisr 
tees  of  the  settlement  (the  prior  mortgagees)  stood  by  and  petp- 
mitted  him  to  do  so.  B.  Turkington  wae  a  party  to  the  mortr 
gage  by  way  of  rent  charge  from  Gooldsbi^y  to  ^aman,  and 
Keaman  has  thus  become  entitled  to  stand  in  Turkington's 
place,  aad  therelbre  has  a  dear  vested  right  in  the  interest  of  th^ 
sum  of  500^,  to  the  principal  of  which  the  plaintiffs  are  entitledt 
only  on  the  death  of  Turkington  and  wi&,  but  not  to  any  e^ 
QQunt  on  foot  of  the  interest.  In  1880,  an  occupation  lease,  at  a 
Uir  rent,  was  made  by  the  representatives  of  the  mortgagor) 
Qontaining  an  express  covenant  that  the  lessee  might  be  at  Uberliy 
to  till  and  break  up  any  portion  of  the  land,  notwithstanding 
any  covenant  in  the  former  lease,  and  as  the  decree  has  estab- 
lished that  lease,  the  injunction  should  not  be  continued.  Th^ 
decree  is  erroneous,  in  appointing  the  receiver  for  on  indefinite 
period,  and  In  omitting  to  make  provision  for  the  payment  of 
Keaman's  demand.  Moreover,  the  relief  prayed  by  the  bill  is 
inconsistent,  in  seeking  to  set  aside  the  lease  of  1830,  as  &audu- 
Ittit  against  the  plaintiffs  on  the  gjround  of  undervalue,  and  at 
the  same  time  in  praying  fior  an  account  on  &ot  of  that  lease. 

Ths  Lobd  OhancsIiLQB: — ^This  case  has  been  very  well 
argued,  and  if  I  could  persuade  mysdf  that  this  was  the 
«ase  of  a  m(»tgagor  and  ^mortgagee,  and  that  this  was  a  [*43] 
daim  for  an  account  of  past  rents  on  the  part  of  the  mort- 
gagee, I  should  certainly  follow  the  authorities  which  have  beep 
oited.  Nothing  is  better  established  than  that  a  mortgagee  can- 
not have  an  aocount  of  by*gone  rents;  that  principle  is  so  settled 
that  it  eannot  be  impeached;  but  I  decide  this  case  on  tha 
giound  that  it  is  not  acaae  of  that  nature.  Thiscase  dependaon 
the  settlement  of  1816,  the  object  of  which  was  to  provide  a  sum 
of  5002L  for  the  issue  of  the  marriage,  and  subject  to  this  charge 
it  was  agreed  to  leave  the  property  in  the  settlor;  it  was  then 
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provided  that  an  annuity  equal  to  the  interest  on  the  charge 
should  be  paid  to  the  parents,  and  the  period  for  raising  the  prin- 
cipal was  postponed  for  six  years ;  the  instrument  is  inaccurately 
framed :  part  was  to  be  raised  annually  by  602.  per  annum,  and 
invested  in  stock.  Qooldsbury  continued  in  possession,  and  in 
1822  the  period  commenced  from  which  the  principal  was  to  be 
raised  by  annual  payments  of  601 ;  previous  to  that,  the  agree- 
ment was  entered  into  between  Qooldsbury  and  Keaman,  and  by 
the  decree  of  the  late  Lord  Chancell<»',  Keaman  was  &xed  wilJi 
the  liability  to  refund  the  rents  received  by  him  since  1822 ;  the 
only  ground  upon  which  that  decree  could  have  been  made  is, 
that  a  trust  was  created,  and  that  the  court  is  bound  to  see  that 
trust  duly  executed.  It  i&  probable  that  Keamaii  was  a  mortga- 
gee, and  as  such  pro  ianio  a  purchaser  for  valuable  consideration; 
but  then  it  was  with  fiill  notice  of  the  trust  created  by  the  settle* 
ment  of  1815,  which  was  recited  in  the  deed  of  conveyance  to 

him,  and  he  has  rendered  himself  liable  to  this  suit  by 
[*44]    acquiring  the  property,  the  subject  *of  that  settlement 

As  between  Gooldsbury  and  the  plaintiflGa,  would  not  the 
former  have  been  bound  to  have  seen  the  trusts  executed?  and  sup* 
posing  he  had  not  performed  that  obligation,  would  it  not  have 
beenamatterof  course  to  oblige  him  to  account?  Thisisnotthe 
case  of  a  continuing  mortgage,  but  the  dedication  of  the  estate 
for  a  limited  period  for  a  particular  specified  purpose ;  therefore 
those  in  possession  were  bound  to  see  the  rents  and  profits  prop- 
erly applied.  If  Gtooldsbury  would  have  been  liable  (as  un- 
doubtedly he  would),  Keaman,  who  stood  in  the  same  situation, 
was  equally  liable,  particularly  as  he  had  frill  notice.  The  cases 
which  have  been  cited  decide  a  point  which  I  do  not  controvert 
when  I  affirm  the  decree.  Another  objection  is,  that  the  prayer 
of  the  bill  is  not  properly  adapted  to  the  relief  whiljh  has  been 
granted  by  the  decree,  on  the  groimd  that  the  first  part  of  the 
prayer  is  inconsistent  with  the  latter.  But  I  uphold  the  decree 
on  the  first  part,  on  the  principle  which  I  have  stated.  The  bill 
is  framed  to  impeach  a  lease  of  1880,  and  if  not  successful  in  tiiat 
view  of  the  case,  the  prayer  is  then  in  the  alternative,  for  an 
account  of  the  past  rents,^  and  to  let  in  the  plaintiG^  as  first  inr 
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cumbranccrs.  I  agree  in  what  lias  been  said,  that  the  court  in 
directing  the  execution  of  the  trusts,  should  not  wantonly  inter- 
fere with  the  rights  of  a  third  party,  and  if  I  could  see  that  this 
sum  might  be  raised  by  the  sale  of  the  estate,  or  by  means  of  a 
receiver,  I  would  not  make  a  decree  for  immediate  payment. 
But  this  is  a  determinable  interest ;  *  forty-four  years  have 
all^ady  expired,  and  one  old  life  alone  is  in  existence, 
•which  may  drop  while  the  proceedings  are  going  on  for  [*45] 
the  sale  of  the  estate.  I  think,  therefore,  the  court  ought 
to  direct  an  immediate  payment.  If  Kearnan  shall  pay  the  500?. 
he  will  have  the  benefit  of  the  entire  security  for  the  payment  of 
his  debt.  With  regard  to  the  objection  which  has  been  made  to 
the  decree,  on  the  ground  that  Kearnan  was  ordered  to  account 
with  the  plaintiflfe,  it  is  but  a  minor  point,  and  I  shall  not  alter 
the  decree  in  that  respect;  the  plaintiffs  filed  their  bill,  the 
decree  declared  them  entitled  to  relief,  and  the  court  will  take 
care  that  the  money  shall  not  be  paid  into  their  own  hands,  but 
to  the  credit  of  the  cause ;  the  decree  requires  no  correction  on 
that  point.  Another  point  is,  that  the  bill  sought  to  set  aside 
the  lease  of  1830,  both  on  the  ground  of  undervalue,  and  because 
it  contained  a  covenant  permitting  the  tenant  to  commit  waste. 
The  Attorney-General  has  truly  stated  that  the  decree,  though 
it  dismisses  the  bill  on  that  point,  yet  grants  an  injunction  to 
prevent  the  waste ;  and  he  argues  that  this  is  inconsistent,  but  I 
do  not  see  any  inconsistency  in  it.  The  lease,  as  between  the 
parties  to  it,  is  not  impeached ;  it  is  a  good  lease  as  against  the 
lessor,  and  yet  before  the  payment  of  the  500?.  it  may  happen 
that  waste  may  be  committed ;  now,  although  the  lease  may  be 
sustained  generally  as  a  good  lease,  yet  it  is  within  the  province 
of  this  court,  while  the  500?.  remains  unpaid,  to  prevent  any 
waste  which  tends  to  injure  or  damage. the  security.  It 
has  also  been  said  that  the  injunction  is  *general,  whereas  [*46] 
it  ought  to  be  limited  until  the  payment  of  the  money 
by  Kearnan,  and  that  then  it  ought  to  cease.  There  is  no  neces- 
sity for  declaring  when  it  is  to  cease ;  in  a  case  of  this  nature  the 
court  will  grant  a  general  injunction,  and  when  the  time  arrives 
fot"  dissolving  it,  the  party  may  apply  and  have  it  dissolved  as  a 
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matter  of  course.  The  500L  is  to  be  invested,  and  add  to  tlie 
decree  a  declaration  tliat  tlie  interest  is  to  be  paid  to  Keaman 
during  tiie  joint  lives  of  Turkington  and  wife.  Keaman  must 
apply  to  discharge  the  receiver,  and  dissolve  the  iiyunctioa  at 
the  same  time.    No  costs  of  the  rehearing. 

Eeg.  Lib. — •"  Vary  said  decree  of  4lii  July  last^  by  adding 
thereto  a  declaration  that  the  defendant  Owen  Keaman  is  entitled 
to  be  reimbursed  out  of  the  life  interest  of  the  defendant  Richard- 
son Turkington,  the  father  in  the  pleadings  named,  so  £ur  as  the 
same  will  extend  for  that  purpose,  the  sum  or  sums  he  shall  pay 
to  or  for  the  plaintifiTs  under  the  said  decree.  And  that  acc<»d« 
ingly  the  said  Owen  Kearnan  is  to  be  paid  £rom  time  to  time 
during  the  lifetime  of  the  said  Bichardson  Turkingtcm  (or  till  the 
said  O.  Keaman  shall  be  so  fully  reimbursed),  the  dividends  or 
interest  which  shall  accrue  upon  the  sum  of  five  hundred  pounds, 
late  currency,  in  the  said  decree  mentioned,  with  liberty  to  all 
parties  interested  to  apply  to  the  court  on  his  death,  as  they  may 
be  advised.  The  parties  to  abide  their  own  costs  on  this  re- 
hearing." 


[*47]  *B0WEN  V.  KiRWAN.— KiRWAN  V.  BOWEX. 

1835 :  2l8t  January. 

Deeds  of  assignment  set  aside  as  having  been  obtained  at  nndenralae  from  the  as- 
signors, ^ho  were  fiur  advanced  in  life  and  in  needy  drcomstances,  bj  a  person 
whose  situation  enabled  him  to  throw  impediments  in  the  way  <^  the  prooeedings 
taken  by  them  for  the  recovery  of  their  demands,  and  who  held  out  threats  to  that 
effect 

Although  a  mere  &lse  statement  of  the  consideration  does  not  in  itself  necessarily 
vitiate  a  deed^  yet  there  maybe  cases  where  a&lse  statementof  itself  may  destroy 
the  ^ole  transaction. 

By  articles  of  the  13th  of  July,  1745,  entered  into  on  the  mar- 
riage of  Christopher  Kirwan,  certain  fee  simple  lands  in  the 
county  of  Boscommon  were  settled  upon  the  said  Christopher  for 
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life,  remainder  to  Us  first  and  other  sons  in  tail,  vnth  an  ulti- 
mate remainder  to  himself  in  fee ;  subject  however  to  a  charge 
of  1,2001  for  the  younger  children  of  the  marriage,  in  such  shares 
as  he  should  appoint ;  and  witli  a  power  to  him  to  charge  the 
said  lands  with  a  further  sum  not  exceeding  800?.,  for  sucli 
purposes  as  he  should  think  fit  There  were  issue  of  the  mar- 
riage two  sons,  John  Richard,  and  Christopher,  and  two  daugh- 
ters,' Margaret  (afterwards  married  to  Colonel  Bowen),  and 
Elizabeth  (afterwards  married  to  Charles  Hamilton)  and  these 
two  daughters,  under  a  deed  of  appointment  of  the  20th  of  July, 
1763,  executed  in  pursuance  of  the  said  articles,  became  entitled 
to  the  two  sums  of  1,200?.  and  800?.  in  equal  shares.  By  a  deed 
of  the  first  of  May,  1776,  John  Richard  (who  was  then  of  age 
and  the  first  tenant  in  tail),  agreed  to  join  his  father  in  suffering 
a  recovery  of  the  said  lands  to  such  uses  as  he  and  his  father 
should  jointly  appoint,  and  until  such  appointment  should  be 
made,  to  the  same  uses  as  they  were  respectively  entitled 
to  previous  to  the  execution  of  the  said  deed ;  *and  in  [*48] 
Trinity  Term,  1776,  a  recovery  was  accordingly  suffered 
of  the  said  lands.  In  1776  John  Richard,  the  eldest  son,  died  (in 
the  lifetime  of  his  father)  intestate  and  without  issue,  and  with- 
out having  made  any  appointment  of  the  uses.  Christopher 
Kirwan  the  younger,  upon  the  death  of  his  elder  brother,  be- 
came tenant  in  tail  under  the  deed  of  1745 ;  and  while  so  enti- 
tled, he  executed  two  bonds  with  warrants  of  attorney  in  the 
penal  sum  of  8,000?.  each,  for  the  payment  of  two  sums  of  1,500?. 
to  each  of  his  sisters  with  the  view  to  increase  their  fortunes ; 
and  in  the  subsequent  term  his  sister  Margaret  caiised  a  judg- 
ment to  be  entered  on  the  bond  passed  to  her,  In  the  year  1781 
Christopher  Kirwan  the  younger  joined  his  father  in  conveying 
the  lands  for  the  purpose  of  making  a  tenant  to  the  precipe,  in 
order  to  suffer  a  recovery,  which  it  Avas  declared  should  inure 
to  such  uses  as  they  should  jointly  appoint,  and  in  defeult  of  ap- 
pointment to  Christopher  Kirwan  the  elder  for  life,  remamder  to 
Christopher  the  younger,  and  the  heirs  of  his  body,  and  for  want 
of  such  i^sue,  to  such  uses  as  the  survivor  should  appoint;  and 
in  de&ult  of  appointment  to  the  right  Jieirs  of  the  survivor. 
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And  in  Trinity  Tenn,  1781  a  recovery  was  accordingly  sufiered, 
Christopher  Kirwan  the  younger  also  died  in  the  lifetime  of  his 
fether,  without  issue,  and  without  having  executed  any  deed  of 
appointment ;  and  in  the  year  1799  Christopher  the  elder  died, 
having  by  his  will  devise^  his  said  estates  to  his  daughter  Eliza- 
beth Hamilton  for  life,  remainder  to  Christopher  Hamilton,  her 
eldest  son,  and  his  first  and  other  sons  in  tail  male ;  and 
[*49]  after  various  *other  limitations  to  the  defendant  P.  Kir- 
wan for  life  and  his  first  and  other  sons  in  tail  male, 
with  remainders  over.  In  1824  Elizabeth  Hamilton  died,  leav- 
ing Christopher  Hamilton  her  eldest  son,  who  then  became  en- 
titled  to  a  life  interest  in  the  said  lands,  and  who,  in  1827,  was 
declared  a  lunatic,  and  the  defendant  P.  Eorwan  was  appointed 
committee  of  his  estate,  and  subsequently  receiver  over  the 
property. 

In  1802  Essex  Bowen  and  Margaret  his  wife  filed  their  bill  to 
raise  the  amount  due  to  them  for  principal  and  interest  on  foot 
of  the  two  sums  of  l,200i  and  800Z.,  and  also  on  foot  of  the 
said  judgment  for  3,000?.  The  bill  was  amended  several  times, 
and  on  the  19th  of  July,  1830,  the  usual  decree  to  account  was 
pronounced.  On  the  17th  of  May,  1831,  the  Master  made  his 
report,  and  found  that  there  was  due  to  the  said  Bowen  and  wife 
a  sum  of  2,660Z.  195.  1  l-idL  for  principal  and  interest  on  foot 
of  their  moiety  of  the  two  simis  of  1,200?.  and  800?.,  and  a  sum 
of  2,771?.  7s.  Id.  (equal  to  3,000?.  late  currency)  for  principal 
and  interest  on  foot  of  the  judgment  for  3,000?.  Several  ex- 
ceptions were  taken  to  this  report  by  the  defendant  P.  Kirwan, 
as  committee  of  the  lunatic's  estate,  which  were  all  overruled ; 
and  on  the  17th  of  June,  1831,  the  final  decree  was  pronounced, 
by  which  the  Masters  report  was  confirmed,  and  the  lands  were 
decreed  to  be  sold  for  the  payment  of  the  said  sums. 

Previous  to  the  said  final  decree,  a  deed  of  assignment  of  the 

24th  of  May,  1831,  was  executed  between  the    said 

[*50]    *Bowen  and  wife  of  the  one  part,  and  J.  Kirwan  of  the 

other  part,  by  w^ch,  after  reciting  the  Bowens'  title  to 
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the  two  charges  of  1,200/.  and  800Z.,  and  that  the  sum  ascertained 
by  the  Master's  report  to  be  due  on  foot  thereof  amounted  to 
2,660Z.  19^.  1  l-2d ;  the  said  Bowen  and  wife  in  consideration  of 
that  sum  (purported  to  be  paid  to  them  by  the  said  J.  Kirwan), 
assigned  to  him  all  their  right  and  title  to  the  said  charges  of 
1^2002.  and  800/.,  and  all  the  interest  that  had  accrued  due  thereon, 
and  a  regular  receipt  was  indorsed  on  the  deed  for  the  full  sum 
of  2,550/.  195. 1  l'2d. 

By  deed  of  assigimient  of  the  3d  of  August,  1831,  and  mad© 
between  the  same  parties,  after  reciting  that  there  was  due  to  the 
Bowens  on  foot  of  their  judgment  of  Trinity  Term,  1779,  the 
sum  of  8,000/.  late  currency  for  principal  and  interest ;  the  said 
Bowen  and  wife,  in  consideration  of  that  sum  (purported  to  be 
paid  to  them  by  the  said  J.  Kirwan),  assigned  to  him  the  said 
judgment  with  all  the  interest  due  thereon.  This  deed  was  duly 
executed  by  all  the  parties,  but  there  was  no  receipt  indorsed 
on  it 

By  a  further  deed  of  assignment  of  the  same  date  and  made 
between  the  same  parties,  after  reciting  the  title  of  the  Bowens 
to  the  charges  of  1,200/.  and  800/.,  the  judgment  of  Trinity  Term, 
1779,  and  the  sum  due  on  foot  thereof  (amounting  to  8,000/.  late 
currencyX  the  final  decree  of  the  17th  June,  1831,  and  likewise  the 
deed  of  the  24th  May,  1831,  ''and  that  Oie  said  Boiven 
and  wife  *were  anxious  to  get  rid  of  laio,  being  for  many  [*51] 
years  involved  in  endeavoring  to  recover  said  several  sums  so 
reported  and  decreed  to  tJiem;^^  and  that  they  had  contracted 
with  the  said  J.  Kirwan  for  the  sale  to  Idm  of  the  said  judg- 
ment, and  the  said  decree  of  the  17th  of  June,  1881,  for  the  sum 
of  1,500/. ;  the  said  Bowen  and  wife  in  consideration  of  that  sum 
(purported  to  be  paid  to  them  by  the  said  J.  Kirwan),  assigned 
to  him  the  said  judgment  and  all  the  interest  due  thereon,  and 
the  said  decree  of  the  17th  June,  1831.  No  notice  was  taken  La 
this  deed  of  the  assignment  of  the  same  day,  but  a  receipt  for 
1,500/.  was  indorsed  on  it  It  was  proved  that  tliese  assign- 
ments were  all  taken  in  the  name  of  J.  Kirwan  in  trust  for  his 
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brother  the  said  P.  Kirwan,  but  no  declaration  of  the  trast  ap 
peared  on  the  face  of  the  instruments ;  Colonel  Bowen  died  in 
the  year  after  these  transactions,  intestate,  and  Thomas  Bowen 
obtained  administration  to  him ;  Mrs.  Bowen  died  a  few  months 
before  her  husband. 

The  bill  was  filed  by  Thomas  Bowen  on  the  12th  of  June, 
1833,  against  the  said  P.  and  J.  Kirwan  for  the  purpose  of  set- 
ting aside  these  several  deeds  of  assignment,  as  having  been  pro- 
cured by  misrepresentation  and  fraud,  and  without  any  adequate 
consideration.  A  cross  bill  was  filed  by  P.  Kirwan,  praying  that 
he  might  be  declared  entitled  to  the  benefit  of  the  decree  of  the 
I7th  of  June,  1831,  and  that  the  said  Thomas  Bowen  might  be 

directed  to  prosecute  the  same  for  his  benefit,  upon  the 
[*52]     terms  of  *being  indemnified  against  any  expenses  he 

might  be  put  to  in  so  doing:  and  the  cause  came  on  to 
be  heard  upon  these  two  bills.  It  was  proved  on  the  part  of  the 
plaintiff  Bowen  that  the  consideration  given  by  P.  Eorwan  for 
the  deed  of  the  24th  of  May,  1882,  was  a  sum  of  1,200/.  of  which 
200Z.  only  was  paid  in  cash,  and  the  remainder  was  secured  by 
his  promissory  notes  payable  at  different  intervals;  and  that 
Bowen  and  wife  were  compelled  to  indorse  on  the  notes  that  fell 
due  in  April,  1832,  and  October,  1833,  a  receipt  for  the  sum  of 
72Z.  105.  which  was  retained  to  defray  the  solicitor's  costs  for 
preparing  the  said  deeds  of  assignment ;  and  that  P.  Kirwan,  as 
a  consideration  for  the  other  two  deeds  of  assignment  of  the  8d 
of  August,  1831,  executed  two  bonds  conditioned  ibr  the  pay- 
ment of  700/.  each,  one  to  Colonel  Bowen,  and  the  other  to  Mrs. 
Bowen ;  both  made  payable  at  the  expiration  often  years,  with 
interest  at  five  per  cent. 

Witnesses  were  examined  on  the  part  of  the  plaintiflT  in  the 
original  cause,  who  deposed  that,  at  the  time  of  these  transactions, 
the  Bowens  were  nearly  eighty  years  of  age,  that  they  were  then 
suffering  under  great  privations  and  pecuniary  embarrassments, 
and  that,  in  order  to  induce  them  to  part  with  their  interests, 
representations  were  made  to  them  by  P.  Kirwan  that  he  bad 
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power  to  delay  the  legal  proceedings,  and  eotdd  prevent  the  sale 
of  the  estate  for  the  payment  of  their  demands.  As  further  evi- 
dence of  which,  the  following  document  in  the  hand- 
writing of  P.  Kirwan,  and  found  among  the  papers  *of  [*63] 
Colonel  Bowen  after  his  death,  was  relied  on  :  "  In  the 
recovery  of  1781  it  was  agreed  on  that  Christopher  Kirwan  the 
elder,  and  Christopher  Kirwan  the  younger,  should  be  joint  par- 
ties to  any  charges  made  by  them  on  the  property:  Christopher 
Xirwan  the  younger. passed  two  bonds  for  1,5002.  each  to  his 
two  sisters,  chai^eable  on  the  estate,  which  estate  he  never  pos- 
sessed, having  died  before  his  &ther  Christopher,  who  nev^r 
joined  him  in  the  signing  of  the  bonds  notwithstanding  their 
being  bound  by  the  recovery  of  1781.  The  sisters,  after  the 
death  of  their  fiither  Christopher  the  elder,  possessed  estates 
each.  Now  the  Chancellor  in  a  hurry  decreed  the  said  judg- 
ment to  be  a  good  charge,  giving  the  defendant  an  opportunity 
of  applying  for  a  rehearing  of  the  judgment  of  1,5002.  with  in- 
terest. Now  it  is  for  Colonel  Bowen  to  consider  that  a  rehearing 
will  be ;  and  should  he  succeed,  it  will  take  years  before  the  sale 
can  be  ^ected,  and  a  considerable  time  to  make  out  title.''  On 
the  other  hand,  the  solicitor  of  the  defendant,  P.  Kirwan,  de- 
posed, that  the  first  overtures  for  a  sale  were  made  by  Mr.  Mills, 
who  at  that  time  acted  as  solicitor  for  the  Bowens,  that  Mills 
came  to  him  proposing  a  sale  of  all  the  interests,  alleging  that  he 
was  largely  in  advance  to  the  Bowens,  that  the  Bowens  wished 
to  reside  in  England)  and  that  as  P.  Kirwan  had  a  remainder  in 
the  estate,  it  would  be  better  that  he  should  become  the  pur- 
chaser. Several  letters  were  then  read  to  show  the  anxiety  of. 
the  Bowens  to  dispose  of  their  interests  in  the  several 
charges,  and  also  the  friendly  feelings  ^entertained  by  [*54] 
them  towards  the  defendant  P.  Kirwan,  and  among 
others  the  following : 

"  FelMruary  240,  23  Dawwrn  street. 

''  Mt  deab  Cousin  :  I  have  been  expecting  to  hear  from  you 
this  long  time,  and  have  written  three  letters  since  September 
and  have  had  no  answer,  which  surprises  me  very  muck    I 
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wrote  twice  to  Mr.  Jennings  within  this  f<»*tn]^t^  but  haive  ncifc 
seen  or  heard  from  him.  Colonel  Bowen  had  seen  Mr.  Mills 
some  time  ago,  who  said  all  the  law  business  was  now  finished : 
I  understand  it  now  remains  with  you ;  I  have  no  doubt  but  you 
will  have  it  settled ;  and,  indeed,  we  are  very  much  distressed. 
"  I  am,  dear  cousin,  yours,  very  truly  and  affectionately, 

"L.  Bowen." 

Evidence  was  also  read  to  show  that  Colonel  Bowen  desired 
to  have  an  indemnity  against  the  costs  incurred  by  him  to  his 
solicitor,  Mr.  Mills,  and  which  letter  of  indemnity  P.  Kirwan 
gave  previous  to  the  execution  of  the  assignments;  and  further, 
that  Mrs.  Bowen  having  made  a  will  of  her  separate  estate,  ap"» 
pointed  J.  A.  Weldon  one  of  her  executors  (the  solicitor  of  the 
plaintiff  Thomas  Bowen),  who,  after  the  death  of  the  Bowais, 
caused  judgment  to  be  entered  on  the  bonds,  and  subsequently 
received  interest  on  foot  thereof;  and  that  one  of  the 
[*55]  *promissory  notes  not  having  fallen  due  on  the  6th  of  Oc- 
tober, 1832,  and  P.  Kirwan  having  declined  to  pay  the 
same,  he  sued  out  a  capias  against  him,  in  consequence  of  which 
P.  Kirwan  paid  the  amount  due  and  the  costs  of  the  capias  ;  but 
Weldon  deposed,  that  he  did  so  without  any  communication 
with  Thomas  Bowen,  and  merely  because  he  did  not  wish  to 
leave  these  securities  outstanding. 

Mr.  Ridiards^  Mr.  O^Loghlen,  Mr.  Keatinge^  and  Mr.  Blake^  for 
the  plaintiff. 

It  is  proved  by  the  evidence  in  the  cause  that  the  deed  of  the 
24th  of  May,  1881,  does  not  state  the  consideration  truly.  There 
was  due  on  foot  of  the  chajrges  assigned  by  that  deed,  a  sum  of 
2,660^.  19*.  1  l-2d.,  of  which  l,000i.  bore  interest  at  Ql  per  cent  \ 
in  the  deed  of  assignment  the  consideration  is  stated  to  be  the 
full  sum  of  2,660/.  195.  1  l-2rf.;  in  point  of  feet  it  was  only 
1,2002.,  and  even  of  that  sum  200Z.  is  all  that  was  aetually  paid, 
the  rest  having  been  secured  by  the  promissory  notes  of  P. 
Kirwan,  payable  at  long  intervals ;  and  the  Bowens  were  induced 
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to  take  the  peisonal  securities  of  P.  Kirwan  for  the  payment  of 
this  well-secured  charge.  A  felse  statement  of  this  sort  in  a 
deed  will  cleariy  vitiate  it.  Wail  v.  Orove;{a)  Drought  v. 
Eustace  ;{J))  Blashford  v.  Chri8tian.{c,)  Next  as  to  the  assign- 
ment of  the  judgment,  there  were  two  deeds  of  the 
*same  day  both  professing  to  assign  this  charge,  and  [*56] 
neither  of  them  contains  any  allusion  to  the  other :  in 
one  of  them  the  consideration  is  stated  to  be  3,000Z.,  the  full 
amount  due  on  foot  of  the  judgment ;  and  in  the  other  only 
l,500i  This  judgment  was  a  valid  charge  affecting  the  estate 
which  was  established  by  the  final  decree  of  1831 ;  and  the 
Bowens,  whose  necessities  required  immediate  payment  and  who 
were  far  advanced  in  years,  got  for  this  judgment  bonds  for 
1,400^.  payable  in  ten  years,  with  interest  at  five  per  cent. ; 
whereas  the  original  security  bore  interest  at  six  per  cent. ;  and 
although  the  parties  may  have  treated  these  instruments  differ- 
ently, yet  no  interest's  legally  payable  upon  them  for  ten  years ; 
the  bonds  were  a  mere  personal  security,  for  it  docs  not  appear 
that  P.  Kirwan  had  any  estate  on  which  they  could  attach. 

Another  instance  of  the  manner  in  which  the  Bowens  were 
treated,  was  the  cireumstanoe  of  their  being  compelled  to  pay 
the  costs  of  the  various  deeds  of  assignments,  contrary  to  the 
usual  practice  which  requires  that  they  should  be  borne  by  the 
purchaser.  It  cannot  be  said  in  this  case  that  there  was  any  ac- 
quiescence on  the  part  of  the  Bowens ;  at  most  it  was  only  an 
acquiescence  under  the  influence  of  the  same  poverty  and  dis- 
tress which  originally  induced  them  to  execute  the  deeds.  It  is 
true  that  Mr.  Weldon  sued  P.  Kirwan  on  one  of  his  notes,  and 
received  interest  and  entered  judgment  on  the  bonds ;  but  there 
is  no  evidence  to  show  that,  at  the  time,  he  was  aware  of 
the  nature  of  the  transactions  between  the  Bowens  *  and  [*57] 
Kirwan.  In  Murray  v.  Pahner^{d)  a  conveyance  made 
by  a  woman  in  ignorance  of  her  rights  was  set  aside,  although 
she  had  acquiesced  and  received  interest  on  the  purchase  money 

(a)  2  Sch.  A  L.  501.  (c)  1  Knapp's  Privy  CouncU  Casoa,  73, 

(5)  1  MoUoj,  334.  tf)  2  Sch.  &  L.  474. 
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for  twelve  years.  The  court  will  also  recollect  that  P.  Kirwan, 
k  being  the  receiver  and  committee^  could  exercise  complete 
dominion  over  the  estate. 

The  Attorney' General^  Mr.  Warrerij  Mr.  lAttonj  and  Mr.  Jen- 
fiingSj  for  the  defendant 

The  consideration  for  the  deed  of  the  24th  of  May,  1881, 
was  a  sum  of  1,200Z. ;  we  admit  that  200Z.  only  of  this  sum  was 
actually  paid ;  but  P.  Kirwan  passed  his  promissory  notes  for 
the  remainder,  and  such  of  them  as  became  due  in  the  lifetime 
of  the  Bowens  were  all  paid  to  them,  and  it  never  occurred  io 
them  to  raise  this  question*  P.  Kirwan  passed  two  bonds  Tot 
the  payment  of  700Z,,  each  bearing  interest  at  5i  per  cent, 
whereas  the  judgment  did  not  bear  interest  beyond  the  penalty; 
this  was  the  consideration  for  one  of  the  deeds  of  assignment  of 
August,  1831 ;  the  consideration  for  the  other  was  an  indemnity 
against  the  costs  incurred  by  Colonel  Bowen  to  his  solicitor. 
The  Bowens  had  instituted  a  suit  for  the  recovery  of  their  de- 
mands, which  was  attended  with  considerable  delay  and  expense, 
and  which  caused  them  to  be  largely  indebted  to  their  solicitor 
Mr.  Mills,  and  it  appears  that  Colonel  Bowen  required  an  indem- 
nity against  these  C03ts,  which  P.  Kirwan  gave  him; 
[*68]  this  was  the  *consideration  for  the  second  deed  of  as- 
signment of  August,  1881.  It  is  the  practice  in  this 
country  to  state  the  amount  due  on  foot  of  the  judgment  as  the 
consideration  of  the  assignment.  We  do  not  contend  that  the 
full  value  was  given  for  those  assignments ;  but  the  question  is, 
whether  P.  Kirwan  deceived  the  Bowens  for  the  purpose  of  pro- 
curing them?  The  Bowens  were  not  without  the  assistance  of 
a  professional  adviser :  Mr.  Mills,  a  most  respectable  solicitor, 
acted  for  them.  Now  the  proposition  for  a  sale  came  in  the  first 
instance  from  the  Bowens.  Does  this  support  the  chaige  that 
P.  Kirwan  had  laid  a  plan  to  deceive  them  ?  If  he  had  intended 
to  defraud  them  would  he  have  waited  until  the  Master's  report 
had  confirmed  these  charges,  and  ascertained  the  amount  due  ? 
or  would  he  not  rather  have  treated  for  them  before  that  report 
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was  made,  while  the  litigation  was  pending  which  lasted  from 
the  year  1802  to  1881.  The  statement  of  the  consideration  in 
the  deed  of  August,  1881,  is  not  such  as  would  deceive  any 
person,  because  no  one  would  give  the  entire  amount  in  cash  for 
a  charge,  a  part  of  which  only  bore  interest.  It  appears  by  the  de- 
positions in  the  cause,  that  the  Bowens  intended  to  pay  P.  Kirwan 
a  compliment,  they  had  no  issue  of  their  own,  he  was  one  of 
their  nearest  relatives,  and  had  a  remainder  in  the  estate,  and 
they  were  on  the  best  terms  with  him.  We  have  then  two 
persons  far  advanced  in  life,  and  so  utterly  careless  about  every 
one  else  that  they  both  died  intestate  as  to  these  charges.  It  is 
not  suggested  that  Mr.  Mills,  the  solicitor  of  the  Bowens,  with- 
held from  them  any  feet  that  could  tend  to  apprize 
them  of  their  rights.  Again,  we  *have  the  Bowens  ac-  [*69] 
quiescing  in  these  transactions,  and  Mr.  Weldon  re- 
ceiving interest  on  the  bonds.  We  do  not  rely  upon  this  for 
the  purpose  of  showing  that  the  parties  have  disentitled  them- 
selves to  dispute  these  transactions  from  the  length  of  acquies- 
cence, but  merely  to  show  that  at  that  time  there  was  no  idea  of 
doing  so. 

Under  all  these  circumstances,  the  consideration  should  be 
proved  to  be  so  inadequate  as  to  raise  not  a  mere  suspicion,  but 
a  conviction  that  there  was  a  fraud.  The  following  authorities 
were  also  cited  for  the  defendant :  Butler  v.  £u4ier.{a)  Cory  v. 
(hry.{b) 

The  Lobd  Chancellor  : — ^This  case  has  been  very  well  ar- 
gued. I  have  heard  all  the  counsel  for  the  defendant,  and  I  do 
not  think  it  necessary  to  call  on  the  plaintiff's  counsel  to  reply. 
The  material  facts  of  the  case,  although  apparently  complicated, 
lie  in  a  small  compass.  By  a  settlement  of  the  estates  in  1745, 
by  which  the  charges  at  present  in  question  were  created,  Chris- 
topher Kirwan  the  elder,  became  entitled  to  a  certain  interest  in 
those  estates,  with  a  power  to  appoint  a  sum  of  1,200?.  amongst 
the  younger  children.    He,  besides  other  children,  had  two 

(a)  1  B.  P.  C.  383.  (6)  1  Vea.  Sen.  19. 
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daughters,  one  of  whom,  Margaret  (married  to  Colonel  Bowen), 
became  entitled  to  a  moiety  of  the  1,200/.  By  the  same  settle- 
ment he  had  power  to  appoint  a  further  sum  of  800?.  gen- 
[*60]  erally,  *making  together  the  sum  of  2,000/.  This  sum 
he  gave  to  his  two  daughters  in  equal  shares,  and  it  then 
became  vested  in  them,  although  it  was  not  to  be  raised  until  the 
death  of  the  settlor,  which  took  place  in  1779,  and  when  he  died, 
these  sums  were  the  first  charge  on  the  property,  and  became 
immediately  raisable.  The  rents  of  the  estates  were  not  less 
than  1,000/.  a  year,  and  were  therefore  an  ample  fund  for- the 
payment  of  the  interest  on  this  charge.  It  docs  not  appear  what 
impediment  existed  at  that  time  to  the  raising  of  these  sums,  but 
it  is  a  reproach  to  the  administration  of  justice  in  this  country, 
that  the  first  charge  on  an  estate  of  such  magnitude  should  not 
have  been  raised  for  such  a  length  of  time.  The  original  bill  for 
raising  these  charges  was  filed  in  1802,  and  though  no  impedi- 
ment is  alleged,  there  was  no  decree  until  1881,  nor  was  a  re- 
ceiver appointed  until  1830 ;  whereas  it  would  have  been  per- 
fectly a  matter  of  course  to  have  obtained  a  receiver  and  got  into 
perception  of  the  rents  as  soon  as  the  answer  came  in ;  the  in- 
terest would  then  have  been  kept  down  until  the  charges  were 
raised  and  the  estate  sold.  In  1776,  the  eldest  son  of  the  settlor 
joined  his  father  in  suffering  a  recovery,  by  which  the  estate  was 
limited  to  such  uses  as  they  should  jointly  appoint,  and  until 
appointment,  the  former  limitations  were  to  continue,  and  as  no 
appointment  was  made,  the  recovery  so  far  became  inoperative. 
The  eldest  son  having  died  without  executing  an}'-  appointment, 
the  younger  brother  became  tenant  in  tail  under  the  settlement 
of  1745 ;  he  also  suffered  a  recovery  bv  which  the  estate  was 
limited  to  such  uses  as  he  and  his  father  should  appoint, 
[*61]  and  in  *default  thereof  to  the  father  for  life,  remainder 
to  the  son  in  tail,  remainder  to  the  survivor  in  fee.  P. 
Kirwan  claimed,  under  a  devise  by  the  father,  the  ultimate  re- 
mainder in  fee.  He  was  also  committee  of  the  estate  of  the  luna- 
tic tenant  for  life  in  possession,  and  was,  therefore,  at  the  same 
time,  not  only  acting  for  the  lunatic's  estate,  but  had  also  his 
own  remainder  to  protect    I  cannot  enter  into  the  question 
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whether  at  that  time  he  was  entitkd  to  that  remainder,  because 
he  treats  himself  throughout  as  the  person  entitled  in  remainder. 
I  must  therefore  consider  him  to  have  filled  that  character.  P. 
Kirwan  was  also  appointed  receiver,  which  gave  him  a  power 
over  the  estate,  and  being  committee  of  the  lunatic  he  could  ex- 
ercise his  influence  without  bringing  himself  fprward.  Now  as 
to  the  judgment  for  3,000/. :  when  the  second  son  came  into  pos- 
session, he  provided  a  further  portion  of  IfiOOL  for  each  of  his 
two  sisters,  secured  by  his  bonds  on  which  judgments  were  en- 
tered, which  bound  the  remainder  in  tail.  As  against  the  tenant 
in  tail,  it  has  been  asked  what  uses  would  have  resulted  had 
none  been  limited  upon  the  second  recovery  in  default  of  ap- 
pointment, as  it  appears  at  one  time  to  have  been  supposed?  I 
take  it  to  be  clearly  settled  that  the  uses  would  have  resulted  to 
the  father  for  life,  remainder  to  the  son  in  fee :  he  would  have 
taken. a  fee  simple  expectant  on  the  particular  estate  for  life  in 
the  father,  and  the  judgment  for  3,000/.  would  bind  the  estate 
next  after  the  charge  of  l,000i,  created  by  the  settlement  of  1745. 
The  recovery  in  all  events  let  in  the  judgments  as  a  confirmation 
of  those  incumbrances  created  by  the  tenant  in  tail,  and 
they  were  therefore  available  immediately  *in  like  man-  [*62] 
ner  as  the  original  charge.  Mrs.  Bowen  was  entitled  to 
principal  and  interest,  from  the  death  of  her  fiither ;  that  is,  Jx>  a 
simi  of  3,000/.,  the  whole  amount  of  the  penalty.  Under  these 
circumstances,  it  is  admitted  that  the  first  overtures  were  made 
by  the  Bowens.  Counsel  thought  it  necessary  to  press  severely 
on  the  character  of  one  of  the  witnesses,  but  I  do  not  think  that 
her  evidence  was  open  to  his  observations,  although  they  were 
fairly  made  at  the  bar  in  defence  of  bis  client.  She  speaks  with 
great  minuteness  of  the  circumstances  of  the  Bowens ;  she  de- 
scribes them  as  steeped  in  poverty  and  sun'ounded  by  embar- 
rassments. An  observation  has  been  made,  which  I  think  incor- 
rect, that  as  they  died  not  in  debt,  therefore  they  could  not  have 
been  in  distress :  that  does  not  follow,  for  if  they  contrived  to 
live  on  their  small  means,  and  to  accommodate  themselves  to 
their  circumstances,  however  miserable,  they  might  have  died 
without  being  in  debt.    An  argument  has  been  urged,  but  which 
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does  not  decide  the  qnes^onjulhat  they  had  a  solicitor  named' 
Mills,  who  was  living  in  March,  1881,  and  that  the  proposition 
for  a  pnrchaae  did  not  proceed  from  P.  Elirwan  but  fix)m  Mills. 
I  do  not  like  to  see  a  case  supported  entirely  by  the  evid«ice 
of  an  attorney  for  one  of  the  parties,  examined  on  sixty-five 
interrogatories,  and  that  after  the  death  of  the  principal,  whose 
solicitor  he  in  point  of  fact  was,  for  it  appears  that  at  the 
time  of  the  sale  no  other  attorney  acted  for  the  Bowens 
except  Jennings,  the  solicitor  for  P.  Earwan,  who  now  comes 
forward  to  repeat  entire  conversations;   the  evidence  is  not 

of  much  weight,  and  is  such  as  the  court  must  look  at 
[*68]    *with  great  suspicion  at  all  times,  and  deal  with  with  great 

caution.  But  it  is  said  that  there  is  evidence  that  there 
was  a  cousel  and  solicitor  concerned  in  the  transaction,  inasmuch 
as  it  w^as  proved  that  Bowen  said  he  consulted  Middleton,  who 
consulted  Mr.  Ball.  I  must  take  it  that  Bowen  had  no  profes- 
sional assistant  or  adviser  at  all,  or  if  he  had  advice  it  was  only 
such  as  tended  to  mislead  him.  The  evidence  shows,  and  I  must 
conclude,  that  Mills  proposed  a  sale  of  all  the  interests.  It  is 
true,  the  rights  arose  under  different  instruments ;  but  they  had 
a  right  to  an  aggregate  sum,  and  could  have  sold  it,  to  use  a 
Scotch  expression,  for  a  slump  sum.  Mills'  grounds  for  selling 
are  not  satisfactory :  firsts  he  said,  they  owe  me  money  for  costs 
which  I  am  anxious  to  get ;  secondly,  the  Bowens  wish  to  live 
in  England ;  thirdly,  you  are  an  interested  party  in  the  estate; 
but  I  see  nothing  to  show  that  there  was  any  other  consideration 
than  that  appearing  on  the  deeds.  No  doubt  if  the  Bowens  had 
chosen  to  make  a  present  to  Kirwp.n,  they  had  a  right  to  do  so; 
and  if  Kirwan  wished  to  rely  on  that  as  a  part  of  the  considera- 
tion, he  should  have  so  recited  it  on  the  face  of  the  deed.  Now 
if  we  look  at  the  deed  itself  of  the  24th  of  May,  1831,  we  shall 
find  that  it  is  nothing  more  than  a  common  ordinary  instrument; 
it  is  a  mere  assignment  of  their  interest  in  the  portions.  It  re- 
cites a  contract  for  the  sale  of  the  portions  for  2,6601 19^.  1  l-2rf. 
I  must  observe,  that  this  assignment  was  taken  in  the  name  of 
J.  Kirwan,  not  in  the  name  of  the  real  purchaser,  and  there  does 
not  appear  to  be  any  declaration  of  trust  fix>m  him  to  P« 
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Eirwan :  the  circTimstance  of  the  real  pnrchaser  putting 
♦another  person  forward,  and  retiring  from  the  fece  of  [*643 
the  deed  is  suspicious :  a  formal  receipt  is  indorsed  on 
the  deed  for  the  whole  amount  of  the  xwnsidenrtion,  and  the  first 
question  is,  is  that  a  contract  standing  by  itself?  I  wiU  try  it 
by  itself:  a  letter  has  been  read  which  was  -written  by  Mrs. 
Bowen  to  P.  Kirwan,  dated  the  24th  of  February,  1881,  which 
shows  tihat  the  Bowens  were  oppressed  by  the  delay  in  law. 
[His  Lordship  here  read  the  letter.]  Notwithstanding  the 
reason  she  had  to  complain  of  the  delay  of  the  law,  she  yet 
hopes  that  the  long  delay  would  soon  be  at  an  end ;  rather  a 
sanguine  expectation,  after  having  been  kept  out  of  her  rights 
for  such  &  length  of  time.  In  the  deed  of  the  subsequent  month 
and  in  the  evidence,  there  is  a  statement,  though  not  entitled  to 
great  weight,  that  they  were  unwilling  to  have  further  delay, 
and  that  P.  Kirwan  used  language  amounting  almost  to  threats 
of  further  delay  to  influence  the  parties.  In  a  subsequent  part 
of  the  evidence,  it  is  said  he  threatened  to  throw  impediments  in 
their  way;  and  a  letter  which  has  been  read  proves  that  P. 
Kirwan,  by  denying  the  validity  of  their  title  to  8,000/.,  was  en- 
deavoring to  alarm  the  Bowens  to  induce  them  to  part  with  their 
property.  P.  Kirwan  was  committee  of  the  lunatic  tenant  for 
life,  and  I  must  treat  him  as  remainder  man  in  fee.  He  was  also 
appointed  receiver,  and  as  such  was  in  the  actual .  possession  r 
the  account  shows  that  there  was  but  little  arrear,  and  that  the 
rents  were  regularly  paid.  The  Bowens,  who  were  entitled  to 
the  first  charge  on  the  estate,  never  received  a  single  shilling  ex- 
cept two  sums  of  80?.  and  60?,,  and  a  large  sum  was  im- 
properly withheld  from  them ;  *it  appears  that  500?,  a  [*65] 
year  was  the  allowance  for  the  lunatic  tenant  for  life, 
which  was  regularly  paid:  it  was  a  great  abuse  to  permit  this 
large  allowance  to  be  made  to  the  lunatic,  whilst  the  person  en- 
titled to  the  first  charge,  antecedent  to  his  estate,  was  not  paid 
any  portion  of  it. 

The  consideration  in  one  of  the  deeds  of  assignment  is  ex- 
pressed to  be  for  the  whole  sum  due ;  and  I  am  told  that  by  a 
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statute(a)  in  this  country,  the  memorial  of  such  a  deed  must  state 
the  sum  due ;  but  there  is  no  law  which  requires  you  to  state  on 
the  face  of  the  assignment  that  which  is  false.  It  is  also  said 
that  no  man  in  his  senses  would  give  the  whole  sum  in  money 
for  this  charge  of  the  portions ;  I  can  conceive  that  any  man  in 
hlfl  senses  might  have  done  so :  it  was  the  first  charge  bearing 
61.  per  cent  on  an  unincumbered  estate.  IIow  could  money  be 
lent  on  better  security  ? 

I  do  not  agree  with  all  the  doctrine  laid  down  by  Sir  A.  Hart, 
in  Drought  v.  Eustace  ;{b)  although  I  do  not  quarrel  with  his  de- 
cision in  that  case.  I  am  not  prepared  to  hold  that  a  mere  mis- 
statement of  the  consideration  would  in  itself  l)e  suffl- 
[*66]  cient  to  vitiate  a  contract.(c)  *I  know  that  conveyancers 
are  in  the  habit  of  stating  the  consideration  in  deeds  dif- 
ferently from  what  it  really  is.  To  give  a  familar  instance: 
suppose  a  purchaser  of  an  estate  who  has  not  the  whole  of  the 
purchase  money  ready  to  pay  down,  and  the  parties  agree  that  a 
portion  of  it  shall  remain  in  his  hands,  and  be  secured  by  a 
mortgage  on  the  estate,  the  deed  may  state  the  entire  sum  to  be 
paid,  and  a  receipt  may  be  signed  and  indorsed  on  the  convey- 
ance for  the  whole  sum ;  and  by  a  subsequent  deed  of  the  next 
day,  reciting  that  so  much  of  the  purchase  money  remains  un- 
paid, the  estate  may  be  mortgaged  for  the  residue ;  yet  such  a 
misstatement  will  not  vitiate  the  conveyance;  but  in  such  a  case 
the  consideration  is  in  accordance  with  the  actual  agreement  of 
the  parties ;  it  is  not  the  case  of  one  consideration  bargained  for 
and  another  given ;  so  that  a  mere  false  statement  of  the  con- 
sideration would  not  in  itself  necessarily  vitiate  a  deed.  But 
false  statements  must  always  have  great  weight ;  and  there  may 
be  cases  where  a  false  statement  of  itself  may  destroy  the  whole 

(«)  9  Geo.  2,  a  6,  Ir.  (5)  1  MoUoy,  328. 

(c)  See  Tanner  t.  Byne^  I  Sim.  160 ;  Leahy  v.  Dancer^  1  Molloy  319.  Bat  where 
a  oonveyoQce  purports,  in  the  body  of  it,  to  be  for  valuable  considention,  it  caanot 
be  supported  on  the  ground  of  natural  love  and  affection ;  WiUan  y.  WiUan,  2  Dow. 
274;  Bridgman  v.  Green,  2  Vcs.  Sen.  627 ;  darken  v.  Uanwuy,  2  P.  Wms.  204, 
and  cases  in  cote  to  the  last  edition. 
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transaction.  Here  the  consideration  stated  in  the  deed  is  2,6602. 
19^.  7  1~2gI.  ;  the  real  consideration  as  proved  was  1,2002.  only, 
and  IjOOOi,  part  of  it,  was  secured  by  twelve  promissory  notes 
at  various  dates,  the  last  two  of  which  were  not  payable  until 
the  26th  October,  1838.  Mrs.  Bowen  died  in  February,  1832, 
and  Essex  Bowen  in  the  succeeding  March.  It  is  admitted  that 
only  200Z.  was  actually  paid  at  the  time.  Now,  the  fact  is,  that 
P.  Kirwan  never  paid  even  that  200Z.,  for  I  find,  upon  inspecting 
the  accounts,  that  in  his  receiver's  account  he  is  allowed 
credit  for  that  very  sum  as  interest  on  the  charge ;  *so  [*67] 
that  he  pays  the  Bowens  out  of  their  own  money,  and 
takes  an  assignment  of  the  charge  to  himself.  The  case  depends 
on  one  transaction  represented  and  another  executed  to  the 
detriment  of  the  sellers ;  they  expected  money  and  obtained 
securities,  and  that  in  a  case  where  the  charge  was  well  secured 
and  a  large  arrear  of  interest  due  on  it :  why  was  not  the  money 
paid  down  ?  The  transaction  as  to  the  2002.  was  a  &aud.  I  ask 
is  it  possible  to  sustain  such  a  contract  ?  K  I  do  not  set  aside 
these  instruments,  I  do  not  know  a  case  where  the  consideration. 
is  misstated,  in  which  I  could  set  aside  the  conveyance.  . 

Although  this  was  not  the  case  of  a  party  dealing  for  a  rever- 
sion, yet  I  must  consider  it  as  similar  in  its  circumstances ;  be- 
cause although  it  was  a  charge  immediately  raisable,  yet  a  sad 
and  long  experience  of  thirty  years  must  have  satisfied  the  Bow- 
ens,  however  clear  their  rights,  that  if  opposed  by  P.  Elirwan 
they  could  not  enforce  them.  I  decide  this  case  then  on  all  the 
circumstances,  and  not  on  any  abstract  rule. 

I  cannot  look  upon  the  receipt  of  small  smns  under  the  prom- 
issory notes  as  amounting  to  acquiescence.  The  acquiescence 
is  not  put  on  the  length  of  time,  for  the  interval  is  very  short,  as 
the  Bowens  died  in  the  subsequent  year,  but  as  tending  to  rebut 
the  imputations  of  fraud  in  the  transaction ;  but  the  time  was 
too  ihort  to  afford  a  conclusion  that  the  real  nature  of 
the  transaction  *was  understood.  There  is  no  evidence  [*68] 
that  Weldon  had  notice  of  the  nature  of  the  transaction ; 
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his  receipts  do  not  bind  the  plaintiff,  but  as  he  did  receive  mcmey 
on  foot  of  the  securities  and  brought  an  action  on  one  of  thena 
and  took  those  steps  without  inquiry,  I  shall  not  give  costs  as  to 
that  part  of  the  inquiry. 

But  although  I  have  treated  the  contract  of  May,  as  standing 
by  itself,  yet  I  am  not  prepared  to  consider  this  a  case  of  two 
distinct  transactions,  but  it  must  be  taken  as  one  continued  deal- 
ing for  all  the  rights  of  the  Bowens.  It  appears  by  the  evidence, 
that  the  proposition  was  for  a  sale  of  all  the  interests  in  all  the  sums 
derived  under  the  settlement  of  1745;  and  the  reason  given  by 
P.  Kirwan  why  he  would  not  buy  the  judgment  of  1779,  namely, 
that  it  was  not  a  valid  charge,  is  not  sustained  on  the  ground  of 
the  objection  put  forward  by  him,  that  as  there  was  no  limitation 
in  defiiult  of  appointment  in  the  second  recovery  deed,  the  second 
son  did  not  take  an  estate  in  fee;  andtherefore  the  judgment  did 
not  bind  the  ultimate  remainder. 

It  is  in  evidence  that  threats  were  held  out.  The  letter  found 
among  Kirwan's  papers  in  the  handwriting  of  Kirwan,  clearly 
proves  that  fact  He  says  in  it,  the  Chancellor  decided  the  case 
in  a  hurry — ^that  a  rehearing  will  be  necessary — and  a  long  time 
must  elapse.  The  court  must  consider  to  whom  this  was  ad- 
dressed ;  to  two  aged  persons  of  the  advanced  age  of  eighty 
years,  and  in  considerable  distress,  desirous  of  converting  their 
property  into  money ;  this  was  a  document  well  calcu- 
[*69]  lated  to  excite  *their  fears.  On  the  31st  of  May,  P.  Kir- 
wan, as  committee  of  the  tenant  for  life,  takes  an  excep- 
tion to  the  Master's  report:  this  shows  the  great  power  he  could 
exercise  as  committee  of  the  tenant  for  life,  when  he  could  dis- 
port himself  with  these  questions,  and  as  receiver  withhold  the 
rents ;  he  was  therefore  in  a  situation  to  exercise  great  power. 

The  Bowens  were  obliged  to  pay  the  costs  of  the  several  deeds 
of  assignment :  now,  we  know  that  the  expense  of  a  conveyance 
is  always  borne  by  the  purchaser,  unless  there  is  an  agreement 
to  the  contrary;  this,  connected  with  other  ciicurostances,  is 
entitled  to  weight 
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When  P.  Kirwan  beoame  master  of  one  charge,  be  instantlj 
attacks  the  other.  This  paper  is  sent  in  which  he  speaks  of  a 
rehearing :  on  one  of  the  assignments  of  the  3rd  of  August,  1881, 
there  is  no  indorsement  of  a  receipt  for  the  consideration ;  the 
other  deed  of  assignment  of  the  same  date  contains  no  allusion 
to  the  execution  of  the  assignment  of  the  same  day,  and  there  is 
in  it  a  recital,  which  tells  us  plainly  what  influenced  the  Bowens. 
It  is  this,  "  \^hereas  they  were  anxious  to  get  rid  of  law,  &c.,"  so 
that  these  poor  people,  after  having  been  wantonly  kept  out  ox 
their  rights,  are  compelled  to  make  an  assignment  of  their  inter- 
ests to  the  very  person  who  was  bound  to  pay  them.  The  first 
deed  of  August,  1831,'  recites  the  contract  of  sale  to  be  for  the 
amount  of  the  sum  due,  viz. :  3,000?.  and  the  assignment  is 
made  in  consideration  of  that  sum ;  the  deed  of  even 
*date  recites  the  contract  of  sale  to  be  for  1,600Z.  the  real  [*70] 
consideration  as  proved  is  1,400Z.,  although  I  may  observe 
that,  on  the  27th  July,  1831,  1,600Z.  was  the  sum  offered  for  the 
judgment,  and  that  agrees  with  the  second  deed  of  August 
Which  of  the  three  contracts  is  intended  to  be  set  up,  the  one  for 
8,000Z.  that  for  1,500?.,  or  the  one  proved,  viz.,  that  for  1,400Z.? 
The  deed  being  an  assignment  of  the  rights  under  the  decree,  is, 
though  not  in  words,  an  assignment  of  the  costs  as  far  as  the; 
could  be  assigned.  It  appears  that  Bowen  applied  to  P.  Kirwan 
to  indemnify  him  against  the  costs,  and  P.  Kirwan  undertook  to 
indemnify  him  against  taxed  costs,  but  did  not  state  whether 
against  costs  as  between  solicitor  and  client.  The  Attorney- 
General  was  forced  to  contend  that  the  1,600?.  was  a  nominal 
consideration,  and  that  the  real  consideration  was  an  indemnity 
against  costs.  Supposing  such  an  argument  admissible,  can  I 
allow  the  parties  to  say  that  the  consideration  was  not  1,600/.  but 
merely  an  indemnity  against  the  costs  ?  But  the  deed  does  not 
really  assign  the  costs  by  assigning  the  rights  under  the  decree, 
for  the  costs  do  not  go  into  the  pocket  of  the  party,  but  to  the 
solicitor  in  the  cause.  This  assignment  was  a  farther  assignment 
of  the  same  day,  and  the  indemnity  was  an  after  thought.  I 
must  consider  the  assignment  for  1,500?.  as  intended  to  state  the 
real  transaction ;  the  first  mBj  be  treated  as  a  nominal  consider- 
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aticm,  but  I  caxmot  so  consider  the  second.  By  a  letter  of  P. 
Kirwan  to  Bowen,  he  proposed  to  give  1,5002. ;  as  far  aa  the  trans- 
actioDS  appear  on  the  &oe  of  the  deeds,  I  must  consider  that 
the  real  consideration,  and  the  one  in  the  other  deed 
[*71]  *a  mere  nominal  consideration;  and  yet  the  real  consider- 
ation is  proved  to  be  1,400Z.  Notwithstanding  all  the 
cases,  I  wonld,  if  the  case  were  a&ir  one,support  the  second  as- 
signment ;  but  I  cannot  permit  the  purchaser  to  travel  out  of  the 
deed. 

If  I  wanted  evidence  of  the  absence  of  a  professional  adviseri. 
I  should  find  it  in  the  firaoning  oi  the  bonds ;  the  1,400^,  instead 
of  being  paid,  was  secured  by  two  bonds  payaUe  at  the  end  of 
ten  years;  now,  the  bonds  are  so  framed  as  not  to  make  the  in- 
terest payable  until  the  end  of  the  ten  years.  I  am  clearly  of 
c^inion  that  the  interest  under  these  instruments  would  not  be 
payable  until  the  principal  became  due ;  it  is  said  the  parties 
acted  on  a  different  construction  of  those  bonds,  and  that  the  in- 
terest was  paid  yearly  or  half  yearly ;  but  that  does  not  relieve 
the  case ;  if  I  find  parties  taking  instruments  nc^  reconcilable 
with  each  other,  and  giving  securities  that  cannot  be  enforced 
according  to  the  intention,  the  contracts  cannot  be  supported. 
The  sellers  were  eighty  years  of  age,  and  therefore  prompt  pay* 
ment  must  have  been  of  vital  importance  to  them ;  yet,  although 
upon  the  first  transaction  they  relinquished  in  the  purchaser's 
fiivor  all  the  interest  due  except  2002.,  yet  nearly  the  whole  of 
the  price  was  secured  by  instalments  by  promissory  notes,  and 
upon  ^the  second  transaction  the  whole  of  the  price  was  post- 
poned in  payment  for  ten  years.  It  was  a  mere  mockery ;  I 
shall,  therefore,  set  aside  the  contracts. 

There  are  some  minor  points  in  the  case  affecting 
[*72]  *both  of  the  contracts.  P.  Kirwan,  who,  as  receiver, 
could  pay  himself  the  interest  on  the  charges,  and  who 
had  in  his  hands  a  balance  firom  time  to  time  applicable  to  dia^ 
charge  the  principal,  puts  into  his  own  pocket  the  difference  of 
interest  between  six  per  cent,  on  the  charge,  and  five  per  cent 
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on  the  bonds.  I  cannot  overlook  the  circnmstance  that  the 
Bowens  were  far  advanced  in  years.  The  giving  them  not 
money,  but  personal  securities;  and  for  the  judgment,  a  security 
payable  in  ten  years,  was  a  mere  delusion.  The  purchaser 
secured  by  his  notes  and  bonds,  sums  which  they  could  hardly 
live  to  receive,  and  took  £r(»n  them  a  mireh  larger  sum,  long  due 
and  secured  upon  an  unincumbered  estate,  with  a  receiver  and  a 
tide  established  by  a  court  of  equity.  I  have  no  hesitation  in 
Betting  aside  these  deeds;  but  as  the  personal  representative  of 
the  Bowens  has  acted  upon  the  securities  without  inquiry, 
though  I  do  not  consider  that  his  proceedings  bind  him,  yet  I 
will  not  give  any  costs.  I  shall  direct  an  account  of  all  sums 
received  by  P.  Kirwan  as  receiver,  and  of  all  sums  paid  by  him 
on  account  of  the  charges,  and  on  accoimt  of  the  sums  received 
by  him  in  respect  of  the  charges.  The  cross  bill  must  be  dis- 
missed. 

"  Eeg.  Lib.— Set  aside  the  two  contracts,  of  24lii  May,  1831, 
and  3d  August,  1831,  respectively,  and  refer  it  to  the  Master 
to  take  an  account  of  all  sums  paid  by  the  defendants,  or  either 
of  them,  to  Essex  Bowen  and  Margaret  his  wife,  or  either  of 
them,  or  to  their  respective  personal  representatives  for,  or  on 
account,  or  in  respect  of  the  purchase  of  the  charges  and  judg- 
ments in  the  said  deeds  respectively  mentioned,  with  in- 
terest on  same  respectively  *from  the  respective  days  of  [*73] 
the  payment  thereof;  and  let  the  Master  also  take  an  ac- 
oount  of  all  sums  received  or  taken  credit  for  on  foot  of  said 
charges  and  judgments  by  the  said  defendants  or  either  of  thenii 
or  by  any  person  or  persons  by  their  or  either  of  their  order,  or 
for  their  or  either  of  their  use,  together  with  interest  on  such 
last  mentioned  sums  respectively  from  their  respective  days  of 
payment,  or  the  days  upon  which  credit  was  taken  for  the  same ; 
and  in  taking  said  account  let  the  sum  which  shall  appear  due 
for  principal  and  interest  from  the  defendants,  or  either  of  them, 
be  from  time  to  time  set  off  against  the  sum  which  shall  appear 
due  to  the  said  defendants  or  either  of  them,  on  the  account 
aforesaid,  and  let  the  balance  be  thereupon  struck  by  ihe  Master, 
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and  let  same  be  paid  to  the  party  entitled;  and  in  case  such 
balance  shall  appear  to  be  in  favor  of  the  defendants,  on  plain- 
tiff's paying  to  the  defendants  within  three  months  after  the 
Master's  report  shall  have  been  confirmed,  or  in  case  the  de- 
fendants shall  be  reported  to  have  been  fully  satisfied,  let  the 
defendants  deliver  to  the  plaintiff  the  said  deeds  of  the  24th 
May  and  3d  day  of  August  to  be  cancelled ;  and  thereupon  let 
the  plaintiff  acknowledge  satisfaction  on  Ihe  record  of  the  judg- 
ment obtained  against  said  Patrick  Kirwan,  and  in  the  pleadings 
mentioned,  and  also  the  defendant  James  Kirwan,  to  re-assign  to 
the  plaintiff  the  several  charges,  judgments  and  matters  com- 
prized in  and  assigned  to  the  said  defendant  by  the  deeds  afore- 
said ;  and  if  any  balance  shall  appear  to  be  due  and  owing  from 
the  said  defendants  or  either  of  them  upon  the  account  aforesaid, 

let  the  said  defendants  also  pay  the  same  to  the  plaintiff 
[*74]     Thomas  Bowen,  or  his  attorney  thereto  lawfully  *author- 

ized,  within  three  months  after  the  confirmation  of  the 
Master's  report  ascertaining  such  balance.  The  parties  to  abide 
their  own  costs.'^ 

This  decree  was  afl&rmed  on  rehearing  before  Lord  Chancellor 
Plunket. 

As  to  mere  inadequacy  of  price,  it  is  dearly  settled  that  legal  transactions  cannot 
be  set  aside  upon  that  gppound  alone ;  Low  v.  Barchard,  8  Ves.  137,  and  the  cases 
collected  in  the  note,  and  in  the  note  to  th&  case  of  Floyer  y.  Shermrd,  1  Ambkff',  18 ; 
Mvrray  v.  Palmer^  2  Sch.  &  LeC  488 ;  Mac  Ghee  v.  Morgan^  2  Sch.  &  Let  395,  n. ; 
JPurceU  V.  M^Ndmara^  14  Ves.  91 ;  "  unless  the  inadequacy  ofprice  is  such  as  shocks 
the  conscience,  and  amounts  in  itself  to  conclusive  and  decisire  evidence  of  fraud  in 
the  transaction;**  Coles  v.  Treco(hick,  9  Yes.  246^  atOweU  v.  WiOcvns,  Jac  282;  Un- 
derhiU  v.  Bortooodf  10  Yes.  209 ;  Lowlher  v.  Lowiheir^  13  Yes.  103.  But  if  any  ad- 
vantage has  been  taken,  inadequacy,  though  not  so  great  as  to  shock  the  consdenoe, 
will  go  a  vast  way  to  constitute  fraud ;  Morse  v.  Royat^  12  Yes.  3t3.  And  inade- 
quacy ofprice,  coupled  with  great  distress  and  the  absence  of  professional  advice,  is 
sufficient  ground  for  setting  aside  a  sale;   Wood  v.  Abreiy,  3  Mad.  417. 

But  mere  inadequacy  of  price  is  sufficient  ground  to  set  aside  dealings  ^mXtt  expect- 
ant heu?  for  their  expectancies.  See  the  cases  collected  in  the  note  to  Davis  v.  Duke, 
of  MarlborougTij  2  Swans.  139-143 ;  Blakeney  v.  Bagot^  3  BIL  237.  And  it  lies  on  the 
purchaser  to  show  that  an  adequate  consideration  was  paid ;  2  Swans,  ibid.  But  it 
would  seem  that  the  rule  will  not  apply  if  the  transaction  be  known  to  the  &ther  or 
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penoa  in  locoparmUis^  and  not  opposed  bj  him;  King  v.  Handel^  2  Mylne  h.  Keen^ 
456.  In  Gowland  v.  /)e  ^arto,  17  Yea.  20,  od  the  same  general  principle,  inadequacy 
of  price  was  held  sufficient  to  vitiate  the  sale  of  reversionary  interests,  and  although 
the  decision  in  that  case  has  been  questioned  in  several  subsequent  cases, 
see  SheUy  v.  Kaak,  3  Mad.  236 ;  Wood  r.  Abny^  3  Mad.  H22 ;  lleaden  v.  [*75] 
Hoaher,  M*CL  A  Young,  89 ;  FoOa  v.  Curtis,  1  Young,  543 ;  ScoUy.  Dunbar, 

1  Molloy,  458 ;  yet  recent  decisions  seem  to  have  recognized  the  authority  of  thai 
case;  see  HiUiard  v.  Gamhd,  Taml  375 ;  Hincksman  y.  Smith,  3  Russ.  435 ;  EaH 
of  PorUnore  v.  TayU^,  4  SinL  182 ;  and  Newton  v.  Hunt,  5  Sim.  520 ;  but ''an  exception 
has  been  made  in  the  case  of  sales  of  reversionary  interests  by  auction ;  ShtUy  v.  Nas\ 
3  Mad.  232;  Fox  v.  Wright,  6  Mad.  111.  And  dealings  between  father  and  son, 
though  looked  upon  with  a  reasonable  degree  of  jealousy,  will  not  be  regarded  in  the 
light  of  reversionary  bargains,  but  as  &mily  arrangements;  Tendril  v.  Smiih,  2  Atk. 
85 ;  TweddeU  v.  TweddeU,  1  Tnr.  &  Buss.  13.  And  though  a  reversion  dependent 
upon  the  contingency  of  tenant  for  life,  dying  without  issue,  is  not  the  subject  of  es- 
timate or  calculation,  yet  if  the  purchaser  in  his  dealing  haa  himself  put  a  value  upon 
the  contingency,  the  court  will  adopt  his  valuation  with  respect  to  it,  and  inquire  into 
the  adequacy  of  the  price  paid  for  the  reversion  without  reference  to  the  contingency. 
Baker  v.  Bent,  1  Russ.  k  Myhie,  224,  S.  C.  TamL  368. 

The  following  are  the  principal  cases  in  which  deeds  obtained  by  undue  inflaence^ 
independent  of  any  fiduciary  relation,  have  been  set  aside ;  Osmond  v.  FUxroy,  3  P. 
Wms.  129,  and  the  cases  collected  in  the  note ;  Bridgman  y.  Green,  2  Yes.  Sen.  627, 
a  C.  Wihn.  58 ;  Norton  v.  ReUy,  2  Eden,  286;  Wiight  v.  Proud,  13  Yes.  136;  Pur-k 
eeU  y.  3PNamara,  14  Yes.  91 ;  Uugueniny.  Baseley,  14  Yes.  273 ;  Cottine  y.  Hare,  1 
Dow.  N.  S.  139.  But  old  age  alone  is  not  a  sufficient  ground  to  presume  imposition ; 
Lewis  V.  Paed,  1  Yea  Jun.  20. 

The  court  will  not  permit  dealings  between  parties  where  a  confidential  relation 
exists,  except  under  the  restrictions  hereafter  noticed ;  as,  1st.  Guaboun  and  Wabd; 
Sylion  v.  Hylton,  2  Yes.  Sen.  547 ;  HamiUony.  Mohun,  1  P.Wms.  118,  and  the  cases 
in  note;  Batch  y.  Hatch,  9  Yes.  292;  Gary  y,  Gary,  I  Sch.  &  Lef  173;  Aylwardy. 
Kearney,  2  Ball  &  Bea.  463 ;  BewU  v.  Harvey,  I  Sim.  A  S.  502 ;  and  even  after  the 
relation  has  ceased  if  the  influence  thereby  obtained  continues.  Dawsony. 
Massey,  I  BaU  &  Bea.  «232  and  236 ;  but  see  Oldiny.  Sambom,  2  Atk.  15.  [*76] 
2ndly.  Attobnbt  and  Clibst,  WahnesUy  v.  Booth,  2  Atk.  27 ;  WeUes  v. 
Middleton,  I  Cox,  112,  &  C.  4  Bro.  P.  C.  242,  cited  12  Yes.  372 ;  Newman  v.  Payne, 

2  Yes.  Jun.  199;  Ward  v.  Hartpole,  3  BU.  488;  Wood  v.  Downes,  18  Yes.  120; 
Fidkner  v.  aBnen,  2  Bali  &  Bea.  214;  Goddard  v.  GarUsle,  9  Price,  183 ;  BeUew  v. 
BusseU,  1  BaU  &  Bea.  107;  Blakeney  v.  Bagot,  3  BIL  237,  N.  a  Malonyy.  V Estrange, 
1  Beatty,  106 ;  unless  "  he  can  show  to  demonstration  that  no  industry  he  was  bound 
to  exert  would  have  got  a  better  bargain  for  his  client ;"  Gibson  v.  Jeyes,  6  YesL 
271 ;  Champion  v.  Rigby^  1  Rus&  &  Myhie,  539.  Or  unless  the  connexion  be  bona 
fide  dissolved;  Oldham  v.  Hand,  2  Yes.  Sen.  259;  Montesquieu  v.  Sandys,  18  Yes. 
313.  Or  the  solicitor  put  himself  completely  at  arm's  length ;  Cane  v.  L.  AUen,  2 
Dow.  289.  3rdly.  Pbikcipal  and  Agbmt.  Generally  an  agent  employed  to  sell  can- 
not purchase  fi>r  himself  at  undervalue ;  Crowe  v.  BaOard,  2  Cox,  253,  S.  C.  1  Yes. 
Jun.  215,  a  C.  3  B.  C.  C.  117 ;   York  BvUdings  Company  v.  Mackenzie,  8  Bro.  P.  0. 
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4Si]  Lord  BsurdwidK  Y.Vemm,4tYtm,JmL  All;  H^t.  ah)M,  2  6efa.ALe£  48fi; 
Wren  v.  KirUm,  8  Yes.  502 ;  MedUcoU  v.  CfDomui,  1  Ball  &  Bea.  164.  And  if  «nj 
doubt  is  raised  he  must  show  that  he  has  made  as  good  a  bargain  for  his  employer 
as  agauist  himseU;  as  a  provldeiit  stewaid  acting  most  adversely  wookL  Harris  t. 
T^rtmenheere,  16  Ve&  42;  (kmer.  Lord  Alkn,  2  Dow.  2S9;  Seiseyr.Rhoades,  2  SM. 
k  S.  49.  Or  that  the  transaction  has  been  confirmed  by  the  vendor,  Crowt  v.  Bai^ 
ftrd;  2  Cox,  263 ;  Woodhouse  v.  MerediOi,  1  Jac  k  W.  204.  If  employed  to  purchase 
an  estate  he  purchases  for  himself  he  will  be  considered  a  trustee  for  his  principal, 
Lon  v.  NvMaXL,  1  Ruas.  k  Myhie,  63 ;  affirmed  in  2  Myhie  k  Keen,  819.  But  an 
agent  mi^  take  a  benefit  which  is  of  the  pare  g^  <^  his  em|doyer ;  Barris  v.  Tre- 
menJieert,  15  Yes.  39 ;  Orayv,  Manafidd,  I  Yes.  Sen.  319.  4thly.  TBi»rcE  and  Gbs^ 
TUi  QUB  TRirsT.  A  trustee  to  sell  cannot  purchase  the  trust  property  for  hims^ 
Wkelpdak  v.  Codkaon,  1  Yes.  Sen.  9 ;  /kc  v.  Macicrtilh,  2  B.  C.  C.  400 ;  AUamey-Om" 

ercd  V.  Lord  Dttdky^  Coop.  146 ;  at  least  by  so  doing  he  will  not  be  permit- 
[^7t]      ted  to  gaiA  any  advantage  to  himeeli;  WhAckcole  v.  ^Lawrence,  3  Yes.  740 ; 

and  the  sale  U  liaiUe  to  be  reopeiied  by  the  cestui  qmirustwta&ag  in  wiHifo 
a  reasonable  time,  OampbeU  v.  Walker,  5  Yee.  678,  a  G.  13  Yes.  601 ;  txparle  L^ 
ay^  6  Yes.  625,  and  cases  in  note ;  LisUr  v.  Lister^  6  Yes.  631 ;  RaandaM  v.  Errinff* 
(on,  10  Yes.  423.  But  a  trustee  may  buy  from  the  cestui  que  trusty  if  it  appear  that 
the  latter  intended  the  trustee  should  buy,  and  tttere  is  no  advantage  taken  by  him 
of  information  acquired  in  that  character.  €!olea  v.  TrecofMek^  9  Yes.  246;  Andreuv 
T.  Mowbra/ih  '^^  ^-  ^P*  '^^  i  Clarke  Y,  SwaOe,  2  Eden,  134;  Money.  Jkyal,  li 
Yes.  355 ;  Lowther  v.  Lowiher^  13  Yes.  95 ;  or  provided  he  divests  himself  of  the 
diaracter  of  trustee,  Downes  v.  Grazebrook,  3  Mer.  200.  But  the  trustee  of  a  party 
not  MM  jwrie  cannot  purchase  except  by  application  to  the  court;  Sanderson  v. 
Woiika',  13  Yes.  601 ;  Mulvany  v.  IHOon,  1  Bail  &  Bea.  418.  Neither  can  the  agent 
of  a  trustee  (employed  to  scU)  purchaae  for  himself  WkUctmA  v.  Jfmditfn,  6  Mad.  91 ; 
or  an  auctioneer  employed  to  sell,  (Mver  v.  Cotir^  8  Price,  127.  And  the  same  prin* 
dples  are  applied  with  more  force  to  the  assignees  of  bankrupts,  ex  parte  ReyrDotds^ 
6  Yes.  7C7 ;  ex  parte  Lacey,  6  Yes.  625,  and  cases  in  the  note ;  ex  parte  James, 
8  Yes.  837 ;  expairts  Bage,  4  Mad.  459;  ex  parte Bodgson,  1  Glyn  k  J.  14,  and  to  the 
Boliciter  of  the  commisBioD,  ex  par4e  Bermti,  10  Yes.  881 ;  and  to  an  arbitrator,  Bfen* 
eirhassei  v.  Day,  2  Ball  k  Bea.  116 ;  and  to  an  executor.  Anon.  1  Salk.  155 ;  Baa  v. 
BaUel,  1  Cox,  134;  Wais(m  v.  Toone^  6  Mad.  153.  But  a  conveyance,  under  a  power 
to  sell,  by  an  executor  to  a  trustee  for  himself,  or  to  a  co-executor  who  has  re- 
iMranced,  is  ffood  ai  law ;  Mackiniosh  v.  Barber,  I  Bing.  50,  S.  C.  7  Moore,  315. 

But  the  ctonrt  win  not  lend  its  aid  after  a  long  acquiescence,  iJfregory  v.  Oregory, 
Coop.  201;  Wtlftmv.  j8»-ot0ne,lBallftBea.l8O;  MedHeoUr,  0'D(mnd,lBs^k^etL 
156;  Price  v.  Byrne,  cited  5  Yes.  681 ;  Parkes  v.  White,  11  Yes.  226;  Morse  r. 
Boyal,  12  Yes.  855.  On  the  same  general  principle  of  undue  influence,  leases  from 
iMftgagor  to  mortgagee  wffl  be  Mt  aside,  ChOhinar,  Creed,  2  SGth.&Le£2l4;  WetXt 
r.  Rorke,  2  Sch.  A  LeH  661. 
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*Trant  v.  Bury.  [*78] 

1835:  22dJaniiai7. 

An  account  of  rent  decreed,  under  the  circumstances,  against  the  personal  represen- 
tatives of  a  lessee  who  had  assigned  his  interest. 

The  bill  stated  that  Francis  Annesley  and  Mary  hia  wife 
being  seised  in  fee  of  certain  premises,  in  rigtt  of  tbe  said  Mary, 
by  indenture  of  the  18th  of  February,  1770,  demised  the  same 
to  Eichard  Aldworth  for  three  lives  or  thirty-one  years,  at  the 
rent  of  4421.  15s.  payable  to  said  Francis  and  Mary  and  the 
heirs  and  assigns  cf  the  said  Mary,  on  the  1st  of  May  and  1st  of 
November  in  each  year. 

That  on  the  13th  of  May,  1784,  Mary  Annesley  made  her 
^ill,  and  thereby,  by  virtue  of  a  power  given  to  her  by  her 
marriage  settlement,  and  a  certain  deed  of  the  1st  of  July,  1769, 
devised  the  said  premises  to  the  plaintiff  for  life ;  that  Mary  An- 
nesley died  in  1794,  and  the  bill  charged  that  the  plaintiff  there- 
upon became  entitled  to  an  equitable  estate  for  life  in  remainder 
in  the  said  premises  (the  legal  estate  being  outstanding,  having 
been  conveyed  to  a  trustee,  E.  Scriven,  by  the  deed  of  the  1st 
of  July,  1769) ;  that  the  plaintiflf  subsequently  became  seised  in 
possession  of  the  said  premises ;  and  being  so  seised  that  plain- 
tiff had  been  in  the  receipt  of  the  rent  payable  by  the  said 
Bichard  Aldworth,  who  died  in  the  year  1824,  having  by  his 
will  appointed  the  defendants  R.  Bury  and  J.  Flood  his  ex- 
ecutors, who  entered  into  possession    of  the  demised 
premises  and  paid  rent  to  the  plaintiff,  and  *continued    [*79] 
in  possession  until  the  expiration  of  the  lease  by  the 
death  of  the  surviving  cestui  que  vie^  on  the  10th  of  May,  1827 ;. 
that  the  premises  were  then  delivered  up  \o  .the  plaintiff,  at 
which  time  the  sum  of  111^.  IS^.  4(2.  was  due  for  rent. 

The  bill  then  prayed  an  account  of  the  rent  due  on  foot  of  the 
lease  of  1770«  and  an  account  of  the  personal  estate  of  the  lessee, 
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and  that  it  might  be  applied  in  due  course  of  administration,  and 
the  rent  due  to  the  plaintiff  be  paid  thereout 

The  defendants  in  their  answer  stated  that  Richard  Aid  worth, 
in  the  year  1778,  assigned  all  his  interest  under  said  lease  of 
1770  to  Sir  B.  Chinnery,  and  denied  that  they  had  entered  into 
possession  of  the  demised  premises,  or  ever  paid  the  rent  to  the 
plaintiff,  or  that  any  rent  was  due  out  of  the  assets  of  the  testa- 
tor, but  stated  that  they  believed  the  rents  were,  after  the  death 
of  Richard  Aldworth,  duly  paid  to  the  plaintiff  by  R.  Austen 
who  claimed  under  the  said  Sir  B.  Chinnery  (the  assignee  of 
Richard  Aldworth),  and  that  even  if  any  rent  were  due,  it  could 
only  be  a  proportional  part  fix)m  the  1st  to  the  10th  of  May ; 
that  in  1781  E.  Scriven  reconveyed  the  said  lands  to  the  said 
Annesley  and  wife,  and  as  the  legal  estate  was  not  outstanding, 
the  proper  remedy  was  by  action  at  law ;  they  also  admitted 
assets,  and  stated,  that,  "  they  would  set  up  every  legal  objection 
to  legal  proceedings  for  the  recovery  of  said  arrear  of  rent, 
which  they  might  think  founded  on  justice  and  good  con- 
[*80]  science,  *inasmuch  as  anything  like  a  gratuitous  admis- 
sion of  the  plaintiff 's  demand  would  not  fail  to  be  pressed 
against  them  in  any  action  which  they  might  bring  against  the 
representatives  of  Sir  R.  Chinnery." 

Mr,  Lefroy^  Mr.  Jojckaon  and  Mr.  Hmn^  for  the  plaintiff. 

The  defendants  state  in  their  answer  they  will  set  up  every 
legal  bar.  The  23  and  24  Geo.  3,  c.  46,  Ir.,  gives  an  action  for 
a  portion  of  the  rent  where  the  lessee  dies  before  the  gale  day ; 
at  law,  therefore,  two  distinct  actions  would  be  necessary ;  1st,  for 
the  half  year's  rent  and  then  for  an  apportionment  fix)m  the  last 
gale  day. 

Mr.  Warren  and  Mr.  Fwrhng^  for  the  defendants. 

If  the  bill  were  for  an  account  of  assets  there  might  be  some 
reason  to  sustain  it,  but  the  defendants  having  admitted  assets, 
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the  proper  remedy  is  an  action  at  law.  Sir  A.  Hart,  in  a  case 
before  him,  dismissed  a  bill  which  sought  for  an  account  on  foot 
of  a  promissory  note,  where  it  appeared  that  the  account  was  not 
necessarily  complicated.  This  is  a  demand  for  a  specific  sum ;  it 
ought  to  appear  that  there  is  no  remedy  at  law.  Holder  v. 
Chamhury^{a)  The  plaintiff  might  maintain  an  action  either  in 
her  own  name  or  that  of  the  trustee,  and  it  is  not  stated  that  the 
trustee  refused  to  lend  his  assistance. 

♦The  Lonn  Chancellor: — The  case  before  Sir  An-  [*81] 
thony  Hart  was  the  case  of  a  simple  demand,  here  from 
the  nature  of  the  case  it  is  evidently  one  of  great  complication 
of  title,  which  circumstance  of  itself  is  sufficient  to  entitle  a  party 
to  come  into  a  court  of  equity,  although  it  is  not  alleged  that 
the  assets  have  been  wasted.  The  answer  also  states  that  the 
defendants  would  take  advantage  of  every  legal  bar  to  defeat  the 
plaintiff's  demand,  which  is  a  sufficient  ground  for  retaining  the 
plaintiff's  bill.  Another  objection  to  dismissing  the  bill  is,  that 
proceedings  at  law  would  cause  unnecessary  litigation,  as  in  that 
case  two  actions  would  be  necessary,  one  action  for  the  arrears  of 
rent,  and  another  for  the  proportion  from  the  last  gale  day. 
Besides,  ajs  the  tenant  has  transferred  his  interest,  it  is  difficult 
for  him  to  know  the  state  of  the  account  between  the  lessor  and 
the  assignee ;  he  is  not  in  a  situation  to  ascertain  what  is  due ; 
the  plaintiff  indeed  may  know  what  is  due  to  him,  but  the  ten- 
ant cannot  know  what  is  due  to  the  plaintiff  from  the  assignee. 
It  is,  I  think,  a  case  for  an  account. 

Ab  to  the  ooncorrent  juriadiction  of  courts  of  equity  Sn  matters  of  acoount,  see  abo 
Benson  v.  BaUtmn^  1  Atk.  698,  and  the  cases  collected  in  the  note;  QConmiar  y, 
Spaightf  1  Sch.  ft  LeC  309 ;  O'Mahony  y.  JMxon,  2  Sch.  &,  Le£  412 ;  Corporation  of 
Carlisle  v.  WUsony  13  Ves.  275 ;  Hawkshaw  y.  Farkins,  2  Swans.  546;  Corporation  of 
Maiden  y.  Coates^  4  Mad.  447  ;  Cupit  v.  Jackson,  13  Price,  721 ;  but  it  would  seem 
an  account  of  quit  rents  will  not  be  granted  where  there  is  a  remedy  at  law ;  Bou' 
verie  v.  PreniicSy  1  Bro.  C.  0.  200 ;  North  y,  EaH  of  Strafford,  3  P.  WmS.  148 ;  fiW- 
der  T.  Chambury,  3  P.  Wms.  256. 

(a)  3  P.  Wms.  256. 
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[*82]      *Salt  v.  Donegall. — Cooker  v.  Dokegall. 

^  HoULDITCn  V.  DONEGALL.(a) 

1836:  24tti  Jaimaiy. 

D^  tenant  for  life  of  estates  in  Ireland,  by  a  deed  of  1799,  .ocmveyed  &em  for  tke 
payment  of  his  debts  to  trustees,  >vbo  issued  debentures  to  the  creditors.  IL  a 
dobentore  creditor,  suing  on  behalf  of  himself  and  the  other  creditors,  obtained  a 
decree  in  the  Court  of  Chancery  in  England,  to  carry  into  execution  the  trusts  of 
the  deed  of  1799,  and  afterwards  filed  a  bill  in  the  Court  of  Chancery  in  Ireland  to 
enforce  that  decree ;  that  bill  was  dismissed,  but  the  decree  of  dismiasal  was  re- 
versed by  the  Ilouse  of  Lords  on  appeal,  who  declared  tliat  the  Cpurt  of  Chanoety 
in  Ireland  was  bound  to  give  olTect  to  the  English  decree,  and  appoint  a  receiver 
over  all  the  trust  estates  for  the  benefit  of  all  the  creditors.  Before  the  bill  was 
filed  in  Irehmd  by  H.,  other  debenture  creditors  had  taken  proceedings  in  this 
country,  and  subsequently,  through  the  medium  of  reoeivers,  realized  a  fund  out  of 
portions  of  the  trust  cetates,  which  was  lodged  in  court  to  the  credit  of  their 
causes.  Held,  that  H.,  not  having  made  those  creditors  parties  to  the  bill  filed 
by  him  in  Ireland,  was  not  entitled  to  any  part  of  the  fund  realized  by  them  prior 
to  the  decree  dismissing  his  bill ;  but  as  to  the  fund  wliicH  accrued  subsequently, 
he  was  entitled  to  come  in  pari  passu  with  the  other  creditors,  as,  had  the  decree 
in  his  cause  been  rightly  pronounced  by  the  court  below,  he  would  have  obtained 
a  receiver  at  that  time. 

The  Marquis  of  Donegall  being  tenant  for  life  of  certain 
estates  in  Ireland,  by  a  deed  of  the  20th  of  April,  1799,  con- 
veyed all  his  said  estates  to  trustees  for  a  term  of  ninety-nine 
yeara,  upon  trust  out  of  the  rents  and  profits,  to  pay  liim  (Lord 
Donegall)  10,000t  per  annom,  and  to  apply  the  residue  to  the 
payment  of  his  debts.  Pursuant  to  a  power  contained  in  said 
trust  deed  the  trustees  issued  assignable  debentures ;  among  the 
debentures  so  issued  were  two.  No.  24  and  No.  26,  which 
[*83]  subsequently  *bccame  vested  in  Strange,  Dashwood  &  Co., 
and  formed  the  subject  matter  of  the  suit  in  the  first  cause. 

On  the  21st  of  June,  1802,  the  personal  representatives  of 
Henry  Jones  deceased  (a  debenture  creditor),  filed  their  original 
bill  in  the  Court  of  Chancery  in  England,  on  behalf  of  them- 
selves and  all  other  the  creditors  of  Lord  Donegall,  whose  debtfl 
were  prior  to  said  trust  deed,  against  Lord  Donegall,  the  trustees 

(a)  1  S.  ft  S.  491 ;  1  Beat  146-390. 
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aad  others  as  defendants,  for  the  purpose  of  carrying  into  exeeu* 
tion  the  trusts  of  the  said  deed  of  the  20th  of  April,  1799 ; 
and  on  the  27th  of  July,  1803,  a  decree  to  account  was  pro* 
nounced  in  that  cause ;  but  Lord  Donegall  having  entered  into  a 
compromise  with  the  plaintiffs,  no  further  steps  were  taken  in 
that  suit  to  enforce  the  demands  of  the  creditors,  until  the  pro- 
oeedings  by  Houlditch  hereafter  mentioned. 

In  the  year  1825,  Salt  (the  reoeiver  of  the  assignees  of  the 
firm  of  Strange,  Dash  wood  &  Ca)  and  others,  the  plaintijfl^  in 
the  first  cause,  filed  a  bill  in  this  court  to  take  an  account  of  the 
sums  due  to  them  on  foot  of  the  said  debentures,  No.  24  and  No. 
26,  and  to  have  a  receiver  appointed  over  Lord  Donegall^s  es- 
tates ;  and  in  January,  1832,  a  decree  to  account  was  pronounced, 
and  a  reference  made  to  the  Master,  who  reported  a  sum  of 
6,558^.  4^.  lOd.  as  due  to  the  plaintiffs  in  the  first  cause  on  foot 
of  the  debenture  No.  26.  Lord  Donegall  having  appealed  from 
this  decree,  it  was  affirmed  by  the  House  of  Lords  in  August, 
1834 ;  meantime,  by  an  order  of  the  16th  of  July,  1882, 
*a  receiver  was  appointed  in  the  first  cause  over  5,204?.  [*84} 
19^.  lOd  per  annxmi  of  the  trust  estates. 

In  April,  1821,  J.  Cocker,  the  plaintiff  in  the  second  cause,  as 
administrator  of  J.  E.  Cocker  (another  debenture  creditor),  filed 
a  bill  in  this  court  against  Lord  Donegall  for  an  account  of  the 
sums  due  on  the  foot  of  the  debentures  vested  in  him,  and  an 
order  for  a  receiver  having  been  obtained,  Lord  Donegall  pro- 
posed a  compromise,  and  accordingly,  in  order  to  secure  Cocker's 
demand,  executed  to  him  (by  the  aid  of  his  son  the  first  tenant 
in  tail),  a  mortgage  in  fee  of  a  portion  of  the  said  trust  estates 
comprised  in  a  certain  deed  of  the  28th  of  October,  1822 ;  Lord  . 
Donegall  having  foiled  to  pay  the  sum  secured  by  the  said  mort- 
gage. Cocker  filed  another  bill  to  have  the  trusts  of  that  deed 
carried  into  effect,  and  in  default  of  payment  for  a  sale  of  the 
lands  comprised  therein.  In  May,  1832,  he  obtained  a  receiver 
upon  consent  over  a  portion  of  ^e  trust  estotee,  but  no  decree 
was  pronounced  in  this  cause. 
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On  the  24tli  of  January,  1821,  Houlditcli  and  others,  the 
plaintiffs  in  the  third  cause,  who  were  also  debenture  creditcas, 
filed  their  bill  in  the  Court  of  Chancery  in  England,  on  behalf 
of  themselves  and  the  other  creditors,  praying  that  the  decree  of 
the  28th  of  July,  1808,  obtained  in  the  before-mentioned  suit  of 
Jones  V.  DonegaU^  might  be  carried  into  execution ;  and  in  June, 
1827,  a  final  decree  was  pronounced,  establishing  the  right  of 
the  creditors  to  be  paid  out  of  the  rents  and  profits  of  the  estates 
comprised  in  the  trust  deed  of  1799. 

[*8o]  *In  December,  1828,  Houlditch  filed  a  bill  in  the  Court 
of  Chancery  in  Ireland,  on  behalf  of  himself  and  the  other 
creditors,  in  order  to  obtain  the  benefit  of  the  several  suits  and 
proceedings  in  the  Court  of  Chancery  in  England,  and  to  have 
the  same  carried  into  execution  by  this  court,  and  for  the  ap- 
pointment of  a  receiver  over  the  lands  comprised  in  the  said 
trust  deed  of  1799.  That  cause  having  come  on  to  be  heard,  the 
Bill  was  dismissed  on  the  28d  of  January,  1832 ;  but  on  the  29th 
of  July,  1834,  the  House  of  Lords,  on  appeal,  reversed  that  de* 
crce,  and  declared  that  the  appellants  and  the  other  creditors  of 
Lord  Donegall  (entitled  under  the  decree  of  1827)  ought  to  have 
the  assistance  of  the  Court  of  Chancery  in  Ireland  for  carrying 
into  effect  the  order  made  by  the  Court  of  Chancery  in  England, 
whereby  a  receiver  was  ordered  to  be  appointed  over  the  estates 
comprised  in  the  trust  deed  of  the  20th  April,  1799,  and  there- 
fore ordered  that  it  be  referred  to  one  of  the  Masters  of  the  Court 
of  Chancery  in  Ireland,  to  appoint  a  proper  person  to  be  receiver 
of  the  rents  and  profits  of  the  estates  comprised  in  the  said  trust 
deed,  and  that  the  further  consideration  of  the  said  cause,  and 
also  the  consideration  of  all  further  directions,  and  of  the  costs 
of  the  proceedings  in  that  suit  and  under  the  said  judgment, 
should  be  reserved  to  the  said  Court  of  Chancery  in  Ireland. 

Pursuant  to  the  said  order  of  the  House  of  Lords,  a  receiver 
was  appointed  on  the  4th  of  November,  1884,  over  the  entire  of 
the  estates  comprised  in  the  said  trust  deed  of  1799. 
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*By  an  order  of  the  Master  of  the  Bolls,  bearing  date  [*86] 
the  1st  of  December,  1834,  and  entitled  in  the  said  three 
causes,  it  was  ordered  that  the  receiver  in  the  first  cause  should 
be  extended  to  the  second  cause,  and  that  the  receiver  in  the 
second  cause  should  be  reiAoved  as  a  separate  receiver,  and 
should  pass  his  account  and  lodge  the  balance  in  his  hands  to 
the  credit  of  the  first  and  second  causes ;  and  that  the  receiver 
in  the  first  cause  should  lodge  to  the  credit  of  the  first  and  second 
causes  the  sum  of  6,2902. 18^.  9d,  being  the  balance  in  his  hands, 
and  that  any  payments  out  of  the  funds  in  the  first  and  second 
causes  should  be  stayed  until  further  order ;  and  that  the  plain- 
tiff in  the  third  cause  should  be  at  liberty  to  file  a  §upplemcntal 
bill,  as  desired  in  their  notice,  for  the  purpose  of  making  the 
plaintiff  in  the  first  and  second  causes  parties  to  the  third  cause. 

An  application  was  now  made  on  behalf  of  the  plaintiffs  in  the 
first  cause,  that  the  Accountant-General  should  draw  in  their 
fevor  for  the  sum  of  5,290t  185.  9rf.,  being  the  balance  paid  into 
bank  to  the  credit  of  first  and  second  causes  by  the  receiver  in 
the  first  cause ;  at  the  same  time  an  application  was  made  on  be- 
half of  the  plaintiffs  in  the  third  cause,  that  all  further  proceed- 
ings in  the  first  and  second  causes  should  be  stayed,  and  that  the 
plaintiffs  in  the  first  cause  should  come  in  under  the  judgment 
of  the  House  of  Lords  in  said  third  cause,  and  prove  their  de- 
mands, and  be  paid  pari  passu  with  the  other  creditors  of 
Lord  Donegall  under  the  trust  deed  of  the  20th  of  April, 
1799,  and  that  the  *receivers  in  the  first  and  second  [*87] 
causes  should  be  discharged  and  pass  their  accounts,  and 
pay  in  the  balance  in  their  hands  to  the  credit  of  the  third  cause, 
and  that  the  sums  in  bank  to  the  credit  of  the  first  and  second 
causes  might  be  transferred  to  the  credit  of  the  third  cause,  and 
the  receiver  in  the  third  cause  might  act  over  the  entire  of  the 
trust  estates ;  and  if  the  court  should  be  of  opinion  that  the  plain- 
tiff in  the  second  cause  might  still  resort  to  and  abide  by  his  de- 
bentures, notwithstanding  the  mortgage  taken  by  him  in  lieu 
thereof,  that  in  such  case  all  further  proceedings  might  be  stayed 
in  the  second  cause,  and  that  he  might  come  in  under  plaintiff's 
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decree  and  prove  his  demand,  and  be  paid  equally  with  th^ 
other  creditors,  or  that  he  might  be  restrained  trom  receiving 
any  of  the  rents  of  the  trust  estates  for  the  satisfaction  of  his 
mortgage  until  all  the  other  creditors  should  be  paid  their  de- 
mands, without  the  plaintiffs  in  the  third  cause  being  obliged  to 
file  a  supplemental  bill  against  the  plaintiffs  in  the  said  first  and 
second  causes. 

Mr.  G'Loghlen^  Mr.  Ball,  and  Mr.  Sisnrij  for  the  plaintiffe  in 
the  first  cause. 

The  sum  of  5,290?.  I85.  9rf.  is  a  fund  which  has  been  realized 
by  our  receiver,  and  the  question  is,  is  Houlditch  entitled  to  any 
portion  of  that  which  we  have  made  available  by  our  exertions? 
It  is  clear  that  the  rents,  the  subject  matter  of  this  motion,  would, 
but  for  the  active  diligence  of  Salt,  have  been  wholly  lost  to  the 
entire  body  of  the  creditors ;  Houlditch  could  not  have 
[*88]  got  them,  and  they  *would  have  gone  into  Lord  Donegall's 
pocket,  who  would  have  been  entitled  to  retain  them. 

The  receiver  in  the  first  cause,  according  to  the  practice  in 
this  country,  was  confined  to  so  much  only  of  the  trust  estate 
as  was  competent  to  pay  off  Salt's  demand ;  it  would  be  unjust 
therefore,  when  the  order  confined  him  expressly  to  a  portion  of 
the  estate,  that  another  creditor  should  intervene  and  intercept 
the  fund  realized  by  him.  This  must  be  considered  as  an  appli- 
cation for  by-gone  rents ;  on  that  principle  another  creditor  will 
not  be  permitted  to  interpose,  and  claim  the  fund  paid  into  the 
court  by  the  receiver  in  the  first  cause.  Gresley  v.  Adderly^ip) 
Thomas  v.  BrigsiocJce.{b)  In  the  former  case  Lord  Eldon  says 
that  the  order  appointing  a  receiver  is  for  the  benefit  of  incum- 
brancers only  so  far  as  expressed  to  be  for  their  benefit,  and 
only  so  far  as  they  choose  to  avail  themselves  of  it ;  these  are 
cases  certainly  of  mortgages,  but  the  principle  is  applicable  to 
the  present  case ;  in  the  case  of  Brooks  v.  Or€atJi€ad,{c)  the  court 

(a)  1  Swaiis.  673.  (5)  4  Russ.  64.  (c)  IJao.  &  W.  176. 
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refused  to  interfere  with  a  fund  realized  by  a  puisne  incumbran- 
cer at  the  instance  even  of  a  prior  creditor ;  and  it  makes  no  dif- 
ference that  the  rents  have  not  actually  reached  the  pocket  of 
the  mortgagor.  Salt  was  no  party  to  Houlditch's  suit,  he  was  not 
a  reported  creditor  in  the  English  cause,  for  questions  were  raised 
as  to  his  rights,  and  in  order  to  establish  his  claims,  he  was  com- 
pelled to  file  a  bill  here  on  his  own  behalf  and  not  on 
behalf  of  himself  and  the  *other  creditors,  and  cannot  be  [*89] 
bound  by  any  proceedings  in  Houlditch's  suit. 

The  Attorney- General  and  Mr.  Bell  for  Iloulditch. 

The  decree  of  1827  provided  for  the  rights  of  all  parties,  and 
did  not  give  a  preference  or  priority  to  any  one  portion  of  the 
creditors  over  another ;  Salt  and  Cocker  therefore  cannot  be 
allowed  to  engross  by  the  receivers  in  their  causes  a  part  of  the 
rents  of  the  trust  estates  to  the  exclusion  of  those  creditors  who 
stand  in  equal  rights  with  them.  In  Hamilton  v.  Hotighto7ij{a) 
a  decree  was  held  to  be  erroneous  in  not  giving  to  all  the  credi- 
tors, entitled  under  a  trust  deed  for  the  payment  of  debts,  the 
same  benefit  which  was  given  to  an  individual  creditor.  We 
deny  that  this  fund  has  been  brought  in  by  the  superior  diligence 
of  any  other  creditor ;  for  Houlditch  filed  his  bill  in  this  court 
in  1828,  to  carry  into  effect  the  decree  of  the  English  Court  of 
Chancery ;  that  bill  was  dismissed  by  Lord  Plunket  in  1882,  on 
the  ground  of  want  of  jurisdiction  and  not  on  the  merits ;  pend- 
ing Houlditch's  appeal  from  that  decision,  and  while  his  remedy 
was  suspended  by  the  dismissal  of  his  bill,  the  other  causes  were 
still  in  progress,  and  this  fund  was  brought  into  court  during  a 
period  when  Houlditch  could  not  have  interfered.  The  advan- 
tage gained  by  Salt  was  owing  to  the  circumstance  of  the  court 
having  dismissed  Houlditch's  bill  in  1832,  and  thereby  having 
withheld  from  him  the  relief  to  which  he  was  entitled, 
and  which  if  it  had  granted,  *Salt  would  never  have  ob-  [*90] 
tained  a  receiver.    This  is  not  the  case  of  creditors  having 

(a)  2  BIL  no. 
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difEerent  demands,  but  the  questioii  is  between  creditors  aU 
standing  on  the  same  footing  and  claiming  under  the  same  instm- 
ment.  These  rents  have  not  been  paid  to  thcr  creditors,  and 
there  is  a  great  difference  between  filing  a  bill  to  compel  a  cie- 
ditor  to  refund  what  he  has  actually  leceivedi  and  a  motion  to 
prevent  his  getting  into  his  hands  a  fund  still  in  the  custody 
of  the  court,  after  all  the  rights  of  the  parties  have  been  fidly 
disclosed. 

Mr.  ScoUj  on  behalf  of  Cocker,  did  not  seek  for  any  portion  of 
the  fund  brought  in  by  the  receiver  in  the  first  cause,  but  con- 
tended that  he  was  entitled  to  the  sum  realized  by  the  receiver 
in  his  own  cause,  and  that  the  mortgage  of  26th  of  June,  1824, 
was  taken  by  Cocker  only  as  a  further  security,  and  could  not 
have  the  effect  of  displacing  his  prior  demand,  except  in  the 
event  of  his  being  paid  under  the  mortgage  deed. 

In  the  course  of  the  argument  his  Lordship  having  put  it  to 
the  counsel,  whether  he  had  jurisdiction  to  decide  the  question 
in  this  case  without  requiring  Houlditch  to  file  a  supplemental 
bill  in  order  to  make  Salt  and  Cocker  parties  to  his  suit,  the 
several  counsel  expressed  their  desire  to  have  the  case  disposed 
of  upon  the  present  motions. 

The  Lord  Chancellor  : — ^The  court  will  not  now  decide 
'  this  question,  but  I  understand  that  all  parties  are  anx- 
[*91]  ious  that  I  should  decide  *this  on  motion,  which  I  would 
not  do  without  their  consent.  It  is  quite  clear  that  no 
decree  would  have  been  asked  against  Lord  Donegall  compelling 
him  to  bring  into  account  the  rents  he  has  received,  so  that  these 
rents,  but  for  the  diligence  of  individual  creditors,  would  have 
passed  into  his  hands,  and  Houlditch  would  have  had  no  remedy 
against  him.  The  individual  creditors  by  their  proceedings  have 
prevented  this,  and  therefore  have  a  right  to  the  fruits  of  their 
diligence.  The  forms  of  the  court  here  are  different  from  what 
they  are  in  England;  here  generally  a  receiver  is  not  appointed 
over  the  whole  estate,  but  only  over  a  portion  sufiicient  to  an- 
swer the  demand  of  the  particular  creditor ;  that  was  followed 
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in  thifl  caae ;  but  if  l^e  mdividual  creditor  liad  been  conaideTed 
as  suing  on  behalf  of  himself  and  the  other  creditors,  the  re* 
oeiyer  should  have  been  appointed  over  the  whole  estate,  and 
Houlditch  would  then  have  stood  in  the  same  situation  as  the 
zest  of  the  creditors ;  but  the  court  b  j  luniting  the  receiver  to  a 
part  only,  to  satisfy  the  demand  of  the  particular  creditor,  ap- 
pears to  hare  decided  that  he  alone  should  have  the  benefit  of 
that  particular  fund.  The  decree  in  the  House  of  Lords,  which, 
I  must  say,  appears  to  me  a  proper  decree,  reversing  Lord  Plun- 
ket's 'decision,  leaves  this  question  untouched.  Mr.  Houlditch, 
notwithstanding  many  difficulties,  obtained  at  an  early  period  a 
decree  against  Lord  Donegall  in  the  place  of  the  original  plain- 
tiff, establishing  the  rights  of  the  creditors  against  the  estates 
comprised  in  the  trust  deed  of  1799,  which  decree  was  in  effect 
inoperative,  as  the  court  had  no  power  to  enforce  its  de- 
cree against  lands  not  *within  its  jurisdiction.  Mr.  [*92] 
Houlditch  was  compelled  to  have  recourse  to  this  court, 
which  was  bound  to  give  effect  to  that  decree ;  when  he  filed 
his  bill  in  this  country,  every  suit  here  was  a  lis  pendens  to 
him  and  was  notice  to  him  of  the  proceedings  in  the  cause.  He 
knew,  therefore,  the  situation  of  the  parties  applying  for  a  re- 
ceiver, and  when  he  prayed  to  have  the  decree  of  1827  carried 
into  effect,  he  should  also  have  asked  for  relief  as  to  the  rents  to 
accrue  due  between  the  period  of  th^  filing  of  the  bill  and  of  the 
decree  being  pronounced.  In  the  mean  time  certain  proceedings 
were  taken  in  this  court  by  the  other  creditors,  and  he  now  says 
that  these  creditors  ought  not  to  have  the  benefit  of  their 
diligence ;  to  this  I  answer — ^that  Salt  and  Cocker  should  have 
been  made  parties  to  his  suit,  to  prevent  them  from  taking  the 
ordinary  steps  to  make  available  for  their  own  benefit  the  com* 
mon  fund  for  all  the  creditors,  which  the  court  would  then  have 
been  bound  to  have  administered  for  the  benefit  of  all.  There 
was  nothing  to  prevent  his  doing  so. 

When  the  cause  came  on  before  the  House  of  Lords  it  was 
peculiarly  circumstanced.  The  three  cases  stood  in  the  paper 
fbUoiwing  each  other ;  Salt's  cause  was,  I  think,  heard  before 
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Houlditch's  case  came  on,  and  the  House  of  Lords  affirmed  the 
decree  in  Salt's  case,  granting  him  a  receiver  over  a  particular 
portion  of  the  trust  estate  to  liquidate  his  own  demands.  I 
must  consider  that  the  House  of  Lords  by  affirming  the  decree 
in  Salt's  case  established  his  right  as  an  individual  creditor. 

The  House  of  Lords  reversed  the  decree  in  Houlditch's 
[*93]    case,  and  *directed  that  a  receiver  should  be  appointed 

over  all  the  estates,  for  the  benefit  of  all  the  creditors, 
speaking  fhim  the  period  when  the  decree  should  have  been 
rightly  pronounced  in  the  Irish  Court  of  Chancery.  It  is  one 
thing  to  give  eSect  to  a  foreign  decree  so  as  to  enforce  it  against 
lands  here,  but  it  is  a  different  thing  to  give  it  operation  in  such 
a  way  as  to  strike  at  every  prior  right  established  in  this  court; 
the  effect  would  be  this — suppose  a  man  filed  his  biU,  and  ob- 
tained a  decree  in  1820  in  England,  he  might  delay  proceeding 
in  the  cause  imtil  1830,  and  then  desire  to  unravel  all  that  had 
been  properly  done  during  the  intervening  ten  years  in  this 
court  having  perfect  jurisdiction :  and  this  court  might  now  be 
asked  to  reverse  its  own  decree  in  order  to  give  effect  to  a  de- 
cree of  a  court  not  having  any  jurisdiction  here. 

The  decree  of  the  House  of  Lords  shows  me  that  it  was  pros- 
.  pective  only,  and  if  Houlditch  had  his  equity  he  should  have 
asked  for  relief  upon  it  by  his  bill,  or  he  should  now  file  his  bill 
for  that  purpose,  but  if  he  were  to  file  such  a  biU  it  appears  to 
to  me  he  would  not  succeed ;  Houlditch  throughout  was  a  vigi- 
lant creditor,  and  was  ably  advised  in  this  country,  and  yet  when 
he  filed  his  bill  here  he  took  no  step  to  have  the  by-gone  rents 
secured.  This  point  could  not  have  escaped  the  counsel  he  con- 
sulted, and  he  must  be  considered  to  have  made  Jiis  election,  and 
to  have  confined  himself  to  the  future  rents.  The  notice  of  the 
motion  at  the  Rolls  I  consider  to  be  an  intimation  of  the  opinion 
of  his  coufisel ;  it  states  that  he  will  move  for  liberty  to 
[*94]  file  a  supplementary  bill,  and  though  this  *does  not  con- 
clude the  question,  yet  it  shows  strongly  the  opinion  of 
his  counsel.  The  only  question  is,  whether  by  establishing 
rights  in  1834,  you  are  at  liberty  to  go  back  to  a  period  previous 
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to  the  pjOBOimcing  of  the  decree.  There  was  no  application 
against  Lord  Donegall  for  the  rents  received  by  him,  which 
would  remain  in  his  hands,  and  if  we  assimilate  this  to  a  mort- 
gage it  would  be  impossible  for  this  creditor  to  recover  them, 
even  though  they  were  in  the  custody  of  the  court,  without  an 
order  attaching  the  rents  specifically,  or  his  having  obtained  a 
receiver.  I  do  not  decide  upon  the  right  of  Salt  unoer  the  de- 
cree ;  the  Lords  I  conceive  decided  that  question,  and  I  have  no 
right  to  impeach  their  decision.  Does  the  decree  in  Houlditch's 
case  establish  the  right  to  stay  or  call  back  the  payment  of  these 
past  rents  ?  My  opinion  is  that  it  does  not,  but  I  would  not  be 
understood  to  decide  this  point  at  present.  However,  if  I  see 
no  reason  to  alter  jpj  opinion,  I  shall  stay  the  proceedings  and 
discharge  the  receivers,  who  have  not  been  rightly  appointed, 
and  I  shall  give  eflfect  to  the  decree  of  the  House  of  Lords,  by 
considering  their  decree  as  that  which  Lord  Plunket  ought  to 
have  pronounced,  and  by  discharging  the  receivers  from  that 
period ;  and  the  rents  from  that  time  will  belong  to  the  general 
body  of  the  creditors ;  but  I  shall  let  each  retain  that  portion  of 
the  fund  brought  in  by  the  receiver  in  his  own  cause  prior  to 
that  period.  The  Court  of  Appeal  has  decided  that  proposition. 
If  the  Court  of  Chancery  in  Ireland  had  pronounced  the  proper 
decree  Houlditch  would  then  have  had  a  receiver.  Houlditch's 
order,  therefore,  for  a  receiver  should  operate  from  the 
*time  that  decree  was  pronounced,  for  nobody  can  doubt  [*95] 
that  the  party  is  entitled  to  the  benefit  of  the  decree 
which  should  have  been  pronounced. 

26ih  January, — ^The  Lord  Chancellor  : — In  Salt  v.  DonegaU^ 
and  two  other  causes,  in  which  I  reserved  giving  my  judgment, 
after  having  had  an  opportunity  of  reconsidering  the  case,  I  see 
no  reason  to  alter  my  first  impression.  But  the  case  does  not 
depend  on  the  points  which  have  been  so  ably  argued,  but  on  the 
judgment  of  the  House  of  Lords  pronounced  in  Houlditch's  case. 
The  trust  deed  of  1799,  provided  an  estate  as  a  common  fund  for 
all  the  creditors,  and  this  court  held,  and  I  must  take  it  that  it 
properly  held,  for  the  decree  was  affirmed  in  the  House  of  Lords, 
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that  any  individual  creditor  might  come  in  to  sustain  his  indi- 
vidual demand.  In  1827  a  decree  was  pronounced  in  England 
to  cany  into  execution  the  trusts  of  the  deed  of  1799,  and  sup- 
posing the  estates  to  have  been  situated  in  that  country,  that  de- 
cree would  have  operated  to  bind  those  estates  from  the  time  it 
was  pronc^jmced,  but  in  consequence  of  the  Court  of  Chancery  in 
England  not  having  jurisdiction  over  lands  in  this  country,  it 
was  found  necessary  to  come  into  this  court  to  enforce  that  de- 
cree. That  cause  came  on  before  Lord  Plunket  on  the  28d  of 
January,  1832,  and  the  bill  was  dismissed  oii  the  ground  that  it 
was  not  competent  for  the  court  here  to  aid  the  jurisdiction  of 

the  Court  of  Chancery  in  England;  there  was  an  apped 
[*96]    from  *that  decision,  and  the  House  of  Lords  reversed  that 

decree.  The  decree  of  the  House  of  Lords  is  somewhat 
ambiguous,  and  that  ambiguity  arose  from  these  circumstances, 
that  Houlditch  did  not  malce  Salt  and  Cocker  parties  to  his  suit, 
and  that  he  did  not  pray,  for  the  benefit  of  the  general  body  of 
the  creditors,  for  an  account  of  the  rents  collected  and  secured 
by  the  diligence  of  the  individual  creditors.  The  House  of  Lords 
made  this  order.  [His  Lordship  here  read  the  order  of  the  29th 
July,  1884.]  This  is  a  substantive  declaration  on  which  I  am 
bound  to  act,  and  I  am  relieved  from  the  difficulty  oi  deciding 
whether  I  can  assume  this  jurisdiction  on  motion,  as  all  the  par- 
ties desire  that  I  should  do  so.  The  decree  was  reversed,  and 
after  declaring  that  the  Court  of  Chancery  here  w^  bound  to 
give  aid  to  the  Court  of  Chancery  in  England,  it  therefi)J:e  ordered 
that  it  should  be  referred  to  one  of  the  Masters  of  the  Court  ci 
Chancery  in  Ireland,  to  appoint  a  proper  person  to  be  a  receiver 
over  the  estates  comprised  in  the  deed  of  1799.  This  court  can- 
not appoint  a  receiver  retrospectively,  the  other  creditors  not 
being  parties.  There  being  no  injunction  to  restrain  Lord  Done- 
gall,  it  cannot  be  said  that  he  was  bound  not  to  interfere.  Before 
the  bill  was  filed  in  Ireland  by  Houlditch,  the  otiier  GrQditors, 
through  the  medimn  of  receivers,  proceeded  to  obtain  the  rents 
for  their  own  benefit,  and  between  1882  and  1834  realized  a  fundi 
amounting  to  about  5,000t  Can  the  individual  creditors  now 
be  called  on  to  refund  this  sum?   .  It  is  a  settled  point  that 
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a  mortgagee  has  no  claim  against  *a  mortgagor  for  by-  [*97] 
gone  rents  ;(a)  and  although  they  are  in  the  custody  of 
the  courts  if  they  are  not  appropriated  for  the  benefit  of  the  indi- 
vidual creditor  he  has  no  right  to  them ;  if  a  bill  had  been  filed 
by  Houlditch  against  Lord  Donegall  and  the  individual  creditors, 
stating  the  decree,  this  court  would  have  been  bound  to  give 
effect  to  that  bill,  and  the  5,000t  would  have  belonged  to  the 
general  body  of  the  creditors.  The  House  of  Lords  in  an  equity 
cause  necessarily  decides  what  should  have  been  done  at  %the 
period  of  the  decree  being  pronounced  in  the  court  below,  not  as 
having  original  jurisdiction,  not  as  a  court  of  law,  but  as  a  court 
of  equity,  and  its  decree  must  be  considered  as  that  which  the 
judge  below  ought  to  have  pronounced.  If  the  court  below  dis- 
misses the  bill  when  it  ought  to  have  granted  a  receiver,  it  may 
be  beyond  the  power  of  the  creditor  to  get  back  the  rents ;  but 
after  the  decision  of  the  House  of  Lords,  which  says  that  Houl- 
ditch ought  to  have  been  decreed  a  receiver,  can  I,  when  that 
order  was  made  in  the  House  of  Lords,  say  that  I,  sitting  here  as 
judge,  am  not  bound  to  give  all  the  effect  that  circumstances  will 
enable  me  to  give  to  that  order?  I  find  that  6,000Z.  is  in  the 
power  of  the  court,  by  the  exertions  of  individual  creditors  who 
are  provided  for  by  the  decree  of  1827,  and  come  in  pari  passu 
with  Houlditch,  and  to  this  fund  I  think  he  is  entitled  to 
the  same  *extent  as  if  the  decree  had  been  properly  made  [*98] 
by  my  predecessor,  that  is,  to  so  much  of  the  fund  as 
arose  after  the  decree  was  pronounced.  I  decide  this  case  on 
that  ground  alone ;  I  shall  give  Houlditch  the  costs  of  this  mo- 
tion ;  I  cannot  make  the  party  pay  for  the  error  of  the  judge ; 
on  the  same  principle,  the  Court  of  Appeal  docs  not  give  the  costs 
of  appeal.  I  am  only  to  carry  into  effect  the  decree  of  the  Lords, 
and  by  a  clause  in  their  order  further  consideration  and  directions 
are  reserved ;  this  court,  therefore,  has  full  jurisdiction  to  carry 
it  into  effect.  I  shall  stay  all  further  proceedings  in  both  the 
other  causes,  and  discharge  the  receivers  in  those  causes.    Salt's 

(a)  In  addition  to  the  cases  cited  in  the  argument  see  the  caaea  oollected  in  the 
note  to  Cfredey  ▼.  Adderky,  1  Swana.  579  ]  and  alao  WdOcer  r,  BeO^  2  Mad.  21,  and 
Iklany  r.  MamJuH  1  Hogan,  234. 
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and  Cocker's  costs,  including  the  costs  of  the  present  proceedings, 
to  be  paid  out  of  the  fund,  and  if  Lord  Donegali  has  been  served, 
the  costs  of  all  parties  are  to  be  paid  out  of  the  fund  in  court^ 
(having  been  incurred  in  suits  properly  instituted),  and  the  ulti- 
mate balance  to  be  carried  over  to  the  credit  of  the  third  cause. 

"  Reg.  Lib. — ^The  six  derk  for  defendant,  the  Marquis  of  Done- 
gall,  admitting  notice,  and  no  counsel  appearing  for  said  defend- 
ant, and  the  plaintififs  in  the  three  causes,  by  their  counsel  in 
open  court,  desiring  that  all  questions  touching  the  fund  now  in 
the  Bank  of  Ireland  to  the  credit  of  the  first  and  second  causes 
shall  be  now  disposed  of  by  the  court  on  motion,  without  requir- 
ing the  plaintiffs  in  the  third  cause  to  file  a  supplemental  bill  to 
make  plaintiffs  in  said  first  and  second  cause  parties  in  said  third 
cause.    Declare  that  in  execution  of  the  judgment  in  the  House 

of  Lords,   bearing  date  29th  July,  1834,  pronounced 
[*99]    *in  said  third  cause,  that  all  further  proceedings  in  said 

first  and  second  causes  are  to  be,  and  they  accordingly 
are  hereby  stayed,  with  liberty  to  plaintiffs  therein  respectively 
to  come  in  under  the  decree  in  the  third  cause  and  prove  their 
demands  as  they  may  be  advised ;  and  let  the  receivers  thereto- 
fore appointed  in  said  first  and  second  causes  forthwith  account; 
and  let  their  respective  balances  be  paid  into  bank  to  the  credit 
of  said  third  cause,  and  thereupon  let  said  receivers  be  discharged ; 
and  declare  the  plaintiffs  in  said  first  and  second  causes  enti- 
tled to  their  costs  incurred  in  said  causes  in  tins  courts  and 
refer  it  to  the  Master  to  tax  and  ascertain  said  costs  accordingly. 
Let  the  Accountant-General  draw  on  the  bank  in  favor  of  plain- 
tiffs in  said  first  and  second  causes,  or  their  attorneys  thereto 
lawfully  authorized  for  the  amount  of  tlie  said  costs  when  taxed 
and  ascertained.  Declare  the  plaintiffs  in  said  third  cause  enti- 
tled to  their  costs  of  this  motion,  and  refer  it  to  the  Master  to  tax 
the  same ;  and  let  the  Accountant-Geueral  draw  on  the  bank  out 
of  said  fund  in  favor  of  said  plaintiffs  in  the  third  cause  or  their 
attorney  authorized,  for  the  amount  of  said  costs  when  so  taxed 
and  ascertained ;  and  after  payment  of  said  several  costs  out  of 
said  fund  so  standing  to  the  credit  of  the  said  first  and  second 
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cause,  let  the  Accountant-General  transfer  the  balance  which 
shall  remain  of  said  fund  to  the  credit  of  said  third  cause,  same 
to  be  invested  in  government  stock  with  the  Master's  approba- 
tion, and  to  abide  the  further  order  of  the  court  to  be  made  in 
respect  thereof." 

*The  Lord  Chanc€llor{a)  this  day(6)  varied  the  above  [*100] 
order  in  these  causes,  by  directing  that  the  Master  in 
proceeding  thereunder  should  allow  to  the  plaintiff  in  the  first 
cause  the  sum  of  400?.,  the  amount  of  the  appeal  costs  awarded 
to  him  by  4he  House  of  Lords,  on  the  appeal  of  the  Marquis  of 
Donegal!  v.  Salt  and  others^  in  addition  to  the  costs  awarded  to 
the  said  plaintiff  in  the  first  cause  by  said  order  of  the  26th  of 
January,  1885,  but  affirmed  the  order  in  all  other  respects. 


♦RiKY  V.  Kemmis. — ^Kemmis  v.  Riky.  [*101] 

1836:  23d  and  26th  Januarj. 

A.  R.  having  bequeathed  his  personal  estate,  sabjcct  to  the  payment  of  his  debts,  to 
two  trastees,  H.  and  N.,  upon  trust  to  place  out  at  interest  such  money  as  ho 
should  die  posBesBod  of|  and  at  theur  discretion  to  continue  at  interest  the  several 
sums  then  standing  out  at  interest,  and  out  of  the  produce  of  his  personal  property 
to  pay  his  wife  R.  R.  a  legacy  of  4,000/.  and  an  annuity  of  2007.  per  annum,  and 
the  residue  to  his  daughter,  appointed  his  wife  U.  R.  executrix,  and  the  said  H. 
and  N.  executors.  The  testator  died  in  1796.  R.  R.,  H.  and  N.  proved  the  will, 
but  N.  never  acted.  In  1797  a  settlement  was  executed  on  the  marriage  of  the 
testator's  daughter  with  T.  K.,  to  which  R.  R.  was  a  party,  and  in  which  there 
was  a  covenant  by  all  the  parties  thereto,  that  the  residue  should  be  ascertained 
and  paid  over  within  a  year  to  the  trustees  of  the  settlement :  H.,  who  had  been 
the  banker  and  agent  of  the  testator,  but  was  indebted  to  him  at  the  time  of  his 
decease,  was  allowed  by  the  executrix  R.  R.'to  have  the  sole  management  of  the 
assetSi  which,  at  the  time  of  the  testator's  death,  were  sufficient  to  pay  all  demands^ 
H.  at  diflerent  times  advanced  out  of  the  testator's  assets  several  sums,  the  inter« 
est  of  which  T.  K.  was  permitted  to  enjoy,  and  in  1812,  became  a  bankrupt^ 
whereby  a  large  portion  of  the  assets  was  lost ;  it  appeared  from  his  books  that  he 
Lad  made  entries  appropriating  those  several  sums  to  the  uses  of  the  settlement  of 

(a)  Lord  Flunket  (6)  2d  July. 
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It97.  B.  K  i»roved  under  the  commiasion  as  executrix,  and  in  the  aocount  wliiefa 
was  furnished  to  her  by  H.  and  annexed  to  her  deposition,  made  on  the  occasion 
of  80  proving,  referred  to  the  bankrupt's  books.  Held — ^tbat  as  it  was  her  duty  to 
have  examined  those  books,  she  was  bound  by  the  entries  made  therein,  and  that 
the  appropriations  must  be  considered  as  made  with  her  privity  and  concurrence, 
and  consequently  that  she  had  forfeited  her  right  to  be  paid  the  sums  doe  to  her 
under  the  will  of  the  testator  out  of  the  funds  so  appropriated. 
If  a  tenant  for  life,  bound  to  keep  down  an  annuity,  be  permitted  by  the  executrix 
to  receive  the  rents  without  performing  the  obligation,  and  the  executrix  pays  the 
annuity,  she  cannot  afterwards  recover  any  portion  of  the  past  payments  oat  of  the 
general  personal  property  which  has  been  appropriated. 

Arthur  Riky  by  his  will,  bearing  date  the  6th  of  August, 
1796,  devised  and  bequeathed  to  Thomas  Needham  and  Charles 
Easkins  bis  leasehold  holdings  and  interest  at  Airfield  in  the 

county  of  Dublin^  upon  trust  for  his  wife  Bachael  for 
[*102]    life,  and  after  her  decease  to  merge  *in  the  residue  of 

his  fortune;  he  then  gave  to  his  trustees,  the  said 
Thomas  Needham  and  Charles  Haskins,  "all  his  personal  estate 
and  fortune,  money  and  securities  for  money,  subject  to  the  pay- 
ment of  his  debts  and  fimeral  expenses,  upon  trust,  to  place  out 
at  interest  on  public  or  private  security  or  securities,  as  soon  as 
might  be  after  his  decease,  such  money  as  he  should  die  })os- 
sessed  o^  and  at  the  discretion  of  his  said  trustees  to  continue  at 
interest,  the  several  sums  then  standing  out  at  interest,  or  other- 
wise to  call  in  the  same,  as  to  them  should  seem  fit,  and  again  to 
laj'-  and  place  out  the  same  at  interest ;"  and  out  of  the  produce 
of  his  said  personal  estate  he  directed  his  said  trustees  to  pay  his 
wife  Bachael  4,000/.,  in  addition  to  a  sum  of  1,0002.  provided  for 
her  by  her  marriage  settlement;  and  the  testator  also  devised 
and  bequeathed  to  the  said  trustees  his  several  freehold  and  lease- 
hold holdings  at  Spitalfields,  Mill  street,  Camden  street^  Har- 
oourt  street,  and  in  the  County  of  Wexfi>rd,  upon  trust  for  his 
daughter  Mary,  for  her  sole  and  separate  use,  and  after  her  de- 
cease for  her  issue,  as  she  should  appoint,  and  in  default  of  ap- 
pointment to  and  amongst  such  issue  equally.  He  then  gave 
the  residue  of  such  estate  and  fortune  as  he  should  die  possessed 
of  to  his  said  daughter  Mary,  her  heirs,  executors,  ^c. ;  and  ap- 
pointed his  wife  Bachael  executrix,  and  the  said  Charles  Has- 
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kins  and  Thomas  Needham  executors ;  and  by  a  codicil  to  his 
will,  he  bequeathed  an  annuity  of  200t  per  annum  to  his  wife, 
to  be  paid  to  her  by  his  trustees  out  of  his  personal  estate. 

*The  testator  died  shortly  after  the  execution  of  his  [*108] 
said  will,  leaving  his  daughter  Mary  his  only  child. 
The  will  was  proved  by  Eachael  Biky,  Thomas  Needham  and 
Charles  Haskins ;  but  Haskins  alone  called  in  and  collected  the 
personal  estate  of  the  testator  and  discharged  his  debts,  legacies, 
Ac.  Needham  never  interfered  with  the  assets,  and  died  in  the 
year  1806. 

In  the  year  1797  Mary  Riky,  the  daughter  of  the  testator,  in- 
termarried with  the  Rev.  Thomas  Kemmis ;  and  previous  to  the 
marriage  a  settlement  was  executed  on  the  2d  of  November, 
1797,  between  Thomas  Kemmis  the  elder  and  the  said 
Rev.  Thomas  Kemmis,  his  eldest  son,  of  the  first  part, 
Rachael  Riky  (the  testator's  widow),  Thomas  Needham  and 
Charles  Haskins  (the  said  Rachael  Riky  being  described  as 
executrix,  and  the  said  Thotnas  Needham  and  Charles  Haskins 
as  the  executors  and  trustees  named  in  the  will  of  said  A.  Riky), 
and  the  said  Mary  Riky  of  the  second  part,  Henry  Kemmis  and 
John  Riky  of  the  third  part,  and  others  of  the  fourth  part,  by 
which,  after  reciting  the  said  will,  and  that  the  said  Rachael  Riky, 
Thomas  Needham  and  Charles  Haskins  had  duly  proved  the 
same,  and  had  proceeded  to  act  in  the  trusts  reposed  in  them 
by  said  will,  but  that  the  amount  of  the  residuum  devised  and 
bequeathed  to  the  testator's  daughter  Mary,  could  not  be  then  as- 
certained ;  and  after  reciting  that  Thomas  Kemmis  was  seised  in 
fee  of  certain  lands  in  the  Queen's  County ;  and  that  a  marriage 
was  intended  to  be  solemnized  between  the  Rev.  Thomas 
Kemmis  and  the  said  Mary  Riky ;  the  said  *Thomas  [*104] 
Kemmis,  the  elder,  conveyed  the  said  lands  in  the 
Queen's  County  to  the  trustees  upon  the  ordinary  trusts.  And 
it  was  thereby  "covenanted, .agreed  and  declared  by  and  be- 
tween all  the  parties  thereto  that  the  residuum  of  the  personal 
estate,  to  which  Mary  Riky  was  entitled  under  the  will  of  her 
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father,  should  be  ascertained  before  the  end  of  a  year  from  the 
date  of  the  marriage,  and  be  paid  over  to  Henry  Kemmis  and 
John  Eiky,  their  executors,  administrators  and  assigns,"  upon 
trust  to  pay  the  interest  to  the  Rev.  Thomas.  Kemmis  (the  in* 
tended  husband)  during  his  life;  and  after  his  decease  to  Mary 
(his  intended  wife)  for  her  life ;  and  after  the  death  of  the  said 
Thomas  and  Mary  upon  trust  to  pay  over  the  said  residuum  to 
such  child  or  children  of  the  marriage  as  the  said  Thomas  and 
Mary  should  appoint,  and  in  default  of  appointment,  amongst 
':he  children  equally ;  and  the  trustees  Ilenry  Kemmis  and  John 
Riky  were  empowered,  with  the  consent  of  said  Thomas  and 
Mary,  to  permit  the  said  residuum  either  to  remain  out  upon  the 
securities  in  which  the  same  should  be  invested  at  the  time  of  as- 
signing the  same  to  the  said  trustees,  or  to  call  in  said  residuum 
and  invest  it  in  public  or  private,  real  or  personal  securities- 
There  was  issue  of  said  marriage  three  sons,  and  one  daughter, 
Mary,  who  was  subsequently  married  to  Charles  Hogan. 

On  the  23d  of  June,  1798,  Charles  Haskins  paid  out  of  the 
assets  of  the  testator,  A.  Riky,  a  sum  of  2,175i,  which 
[*105]  *was  invested  in  the  purchase  of  4,200Z.  three  per  cent 
consols ;  the  interest  of  which  was  paid  to  the  Rev. 
Thomas  Kemmis,  the  tenant  for  life,  from  the  year  1798  down 
to  his  death  in  1827.  On  the  2d  of  May,  1802,  Haskins  ad- 
vanced out  of  the  assets  a  further  sum  of  2,000t  to  the  Rev. 
Thomas  Kemmis,  which,  together  with  a  sum  of  2fi00l  belong- 
ing to  the  latter,  was  laid  out  by  him  in  the  purchase  of  the 
estate  of  Brockley  Park,  in  the  name  of  a  trustee,  TTilliam 
Kemmis. 

By  a  deed  of  the  19th  of  August,  1808,  made  between  the 
Rev.  Thomas  Kemmis  and  Charles  Haskins,  as  surviving  trustee 
in  the  will  of  the  late  A.  Riky,  reciting  the  said  will,  and  that 
said  Charles  Haskins  had  agreed  to  lend  a  simi  of  2,000^.,  part 
of  the  personal  estate  of  the  said  testator,  the  said  Rev.  Thomas 
K^mis,  in  consideration  of  that  sum,  mortgaged  the  estate  of 
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Brockley  Park  to  Charles  Ilaskins,  to  hold  the  same  upon  the 
trusts  and  subject  to  the  several  uses  and  purposes  of  the  settle- 
ment of  the  2d  of  November,  17&7 :  it  appeared  that  the  Rev. 
Thomas  Kemmis  was  allowed  to  retain  the  interest  of  this  sum 
of  2,000t  during  his  life. 

On  the  24th  of  December,  1806,  Haskins  again  advanced  out 
of  the  assets  a  further  sum  of  61 OZ.  to  the  Rev.  Thomas  Kemmis, 
with  which  the  latter  purchased  the  ground  rent  of  the  premises 
in  Camden  street.  These  premises  were  charged  with  an  an- 
nuity of  SOL  per  annum  to  Mrs.  M^Nab,  granted  to  her  by  the  tes- 
tator, A.  Riky,  by  a  deed  executed  prior  to  his  marriage. 
On  the  *28th  of  November,  1810,  the  Rev.  Thomas  [*106] 
Kemmis  executed  a  mortgage  of  the  said  premises 
in  Camden  street  to  Charles  Haskins,  described  as  the  surviving 
trustee  in  the  will  of  the  said  A.  Riky,  to  secure  a  sum  of  610Z. 
This  rent  was  paid  to  Mrs.  Kemmis  during  her  life,  and  after 
her  death  in  1812,  was  regularly  invested  and  formed  part  of  the 
accumulated  fund  hereafter  mentioned. 

4 

In  the  year  1812  Charles  Haskins  became  a  bankrupt,  having 
at  that  time  in  his  hands  a  balance  of  the  assets  to  the  amount 
of  4,486?.  155.  lie?.  Rachael  Riky  proved  under  the  conamission, 
and  a  dividend  was  paid  to  her  amounting  to  the  sum  of  1,283Z. 
17*.  4d.  Mary  KenMnis  (the  testator's  daughter)  died  in  the 
year  1812,  and  the  Rev.  Thomas  Kemmis  (her  husband)  in  the 
year  1827,  neither  of  them  having  executed  any  power  of  ap- 
pointment ;  and  H.  Kemmis  and  Mary  Kemmis,  the  younger 
children,  were,  upon  the  death  of  their  father  (the  Rev.  Thomas 
Kemmis),  made  wards  of  court. 

By  a  report  made  in  the  matter  of  the  said  minors  on  the  16th 
of  November,  1827,  and  to  which  Rachael  Riky,  their  grand- 
mother, was  a  party,  the  Master  found  that  each  of  the  minors 
was  entitled,  under  the  will  of  the  grandfather  (the  testator  A. 
Riky),  to  one  fourth  of  the  rents  and  profits  of  certain  premises 
in  Harcourt  street,  Camden  street,  Mill  street,  Spitalfields,  and  in 


.106  CASES  m  CHANOERY. 

.BUqr  V.  Kemmia. 

the  Countj  of  Wexfltnd ;  together  with  Ae  accuv^ulaUon$  theieof 
fiince  the  death  of  their  mother  in  the  yeax  1812 ;  ai^d  also  to 

oae  fourth  of  the  residue  of  the  estate  of  their  gnmd- 
[^107]    &ther,  and  *the  accruing  interest  and  dividends  since 

the  death  of  their  &ther ;  and  that  the  residue  then  con- 
sisted of  4,200Z.  three  per  cent,  consols,  standing  in  the  names 
of  Henry  Kemmis  and  Charles  Haskins,  the  trustees  mentioned 
in  the  settlement  of  1797 ;  and  that  each  of  the  minors  was  also 
entitled  to  one  fourth  of  a  certain  leasehold  interest  at  Airfield. 
But  no  notice  was  taken  in  the  said  report  of  said  sums  of  2,0001 
and  610/.,  or  of  the  mortgages  by  wl^oh  those  two  sums  were 
respectively  secured. 

Shortly  afterwards,  Mary  Kemmis  (the  daughter  of  the  Bev. 
Thomas  Kemmis),  being  still  a  minor  and  ward  of  the  courts 
was  married  to  Charles  Hogan ;  previous  to  which  (on  the  peti- 
tion of  Bachael  Biky  and  said  Charles  Hogan),  an  order  was 
obtained,  by  which  it  was  referred  to  the  Master  to  settle  and 
approve  of  a  proper  settlement,  and  on  the  28th  of  December, 
1827,  a  settlement  was  accordingly  executed,  to  which  Rachael 
Riky  was  a  party,  as  the  guardian  of  the  person  of  the  said 
minor,  Mary  Kemmis,  wherein  the  property  to  which  the  minpr 
Mary  was  entitled,  was  recited  in  the  terms  of  the  report  of  the 
16th  of  November,  1827. 

On  the  2d  of  August,  1828,  Bachael  Biky  filed  her  bill,  pray- 
ing for  an  account  of  the  personal  estate  of  the  testator,  A.  Biky, 
and  an  account  of  what  remained  due  to  her  on  foot  of  her  ma^ 
riage  settlement,  l^acy  and  annuity,  under  the  will  and  codicil 
of  said  A.  Biky,  and  that  she  might  be  declared  entitled 
[*108]  to  be  paid  the  amount  *which  should  be  found  due  to 
her  out  of  said  sums  of  2,000^.,  610^.  and  4,2002.  three 
per  cent  consols,  and  that  a  fund  might  be  provided  for  the 
payment  of  the  accruing  gales  of  her  annuity.  She  died  in  1829, 
and  the  suit  was  revived  by  William  Hogan,  her  personal  repre- 
sentative. On  the  11th  of  November,  1829,  T.  Kemmis,  grand- 
son of  the  testator,  filed  a  cross  bUl  against  the  said  Bachael  Biky, 
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and  both  causes  were  heard  in  November,  1831,  when  it  was 
referred  to  the  Master  to  make  certain  inquiries. 

The  Master  accordingly  made  his  report  on  the  28th  of  Octo- 
ber, 1884,  finding  that  there  was  due  to  the  petitioner,  TVilliam 
Hogan,  as  executor  of  Rachael  Riky,  on  foot  of  the  legacy  of 
4,000i,  the  sum  of  800Z.  8^.  llcf.  for  principal;  and  210i  35.  4rf. 
for  interest,  from  the  1st  day  of  November,  1827 ;  and  that  there 
was  also  due  to  him  as  such  executor,  on  foot  of  the  annuity  at 
200L,  the  sum  of  3,230/.  15*.  4rf.  up  to  1st  of  November,  1829, 
the  last  gale  day  previous  to  Rachael  Riky's  decease ;  but  that 
no  part  of  said  stans,  or  of  either  of  them,  was  due  or  payable  by 
any  of  the  parties  in  these  causes.  The  Master  further  found 
that  the  said  Rachael  Riky,  after  the  bankruptcy  of  Charles  Has- 
kins,  paid  to  Mrs.  M'Nab,  from  time  to  time,  on  foot  of  the  an- 
nuity of  30t  per  annum  charged  on  the  Camden  street  premises, 
a  sum  of  440Z.  He  also  found  that,  on  the  day  of  the  execution 
of  the  said  settlement  of  1797,  there  was  due  by  the  said  Charles 
Haskins,  to  the  estate  of  the  testator  (the  said  A.  Riky), 
the  sum  of  13,624/.  63.  2d. ;  which  was  composed  *of  [*109] 
the  following  sums,  viz.,  5,624/.  6^.  2d.  on  foot  of  his 
limning  account,  7,250/.  on  foot  of  his  bond  and  warrant,  and 
750/.  on  foot  of  a  mortgage.  That  the  said  Haskins  was  a  mer- 
chant of  extensive  trade  and  great  credit,  in  whom  the  said  Ar- 
thur Riky  in  his  lifetime  had  the  utmost  confidence,  with  whom 
he  dealt  as  his  banker,  during  his  life ;  and  that  after  the  death 
of  the  said  A.  Riky  the  said  Rachael  (his  widow)  had  equal  con- 
fidence in  said  Haskins,  permitted  him  to  retain  in  his  hands 
great  part  of  the  property  of  the  deceased,  dealt  with  him  as  her 
banker,  and  allowed  him  to  manage  all  her  own  pecuniary  con- 
cerns and  those  of  the  other  legatees.  He  also  found  that  the 
sums  of  2,175/.,  laid  out  in  the  purchase  of  4,200/.  three  per  cent 
consols,  and  the  said  sums  of  2,000/.  and  610/.,  were  appropriated 
to  the  trusts  of  the  said  marriage  settlement  of  1797,  as  and  for 
the  residue  or  part  of  the  residue  of  the  assets  of  said  A.  Riky, 
bequeathed  to  his  said  daughter ;  and  that  the  said  payments  and 
all  other  items  of  the  executorship  account  were  from  time  to 
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time  entered  in  the  books  of  the  fiaid  Haskins ;  and  balances 
regularly  struck  and  carried  forward  from  page  to  page  of  said 
books,  so  as  to  form  a  continued  chain  of  said  accounts,  with  ref- 
erences forward  and  backward,  so  that  any  person  looking  at 
any  page  of  said  account  had  full  information  and  notice  how 
and  where  all  the  rest  of  it  was  to  be  found.  That  the  said  Has- 
kins, in  1812,  became  a  bankrupt,  and  that,  upon  striking  a  bal- 
ance on  said  executorship  account,  it  turned  out  that  he  stood 
indebted  on  foot  of  said  account  in  a  sum  of  4,486i  155.  llrf. ; 

tliat  at  that  time  all  tlie  debts  of  the  said  testator^  A.  Rihy^ 
[*110]     had  been  long  *paid  off^  and  that  there  was  no  demand 

on  said  balance  save  the  annuity  of  30?.  per  annum  to 
Mrs.  M*Nab,  and  the  sum  of  1,476?.  IO5.  due  upon  the  legacy  to 
said  Rachael  Riky,  and  her  annuity  of  200?.  And,  inasmuch  as 
the  said  Rachael  Riky,  as  executrix  of  the  said  testator,  A.  Riky, 
proved  the  said  debt  in  the  matter  of  said  bankruptcy,  and  re- 
ceived the  dividends  thereon,  amounting  to  1,233?.  17^.  4rf.,  and 
as  her  deposition  referred  to  the  book  of  said  Haskins,  in  which 
the  said  balance  was  struck  on  foot  of  said  executorship  account, 
and  it  appeared  thereby  that  she  had  full  notice  of  the  said  ac- 
count, and  of  all  the  payments  so  entered  therein ;  and  as  she 
continued  afterwards  to  pay  the  said  Mrs.  M*Nab,  and  acquiesced 
in  the  loss  she  had  sustained  without  complaint,  until  the  filing 
of  her  bill ;  the  Master,  from  these  circimistances,  as  well  as  from 
direct  e\'idence  laid  before  him,  was  of  opinion  and  found  that 
the  said  three  several  payments  of  2,175?.,  2,000?.  and  610?.,  and 
all  the  other  pajTnents  in  said  executorship  account  contained, 
were  made  with  the  said  Rachael  Riky's  consent  and  concur- 
rence, and  with  full  notice  of  all  the  facts;  and  that  the  said 
three  several  sums  were,  with  her  privity  and  consent,  appropri- 
ated to  the  trusts  of  the  said  marriage  settlement,  by  reason  of 
her  entire  confidence  in  the  said  Haskins,  and  her  conviction  of 
the  sufficiency  of  the  fund  still  in  his  hands  to  secure  her  rights 
and  those  of  Mrs.  M*Nab;  that  her  representative,  therefore,  had 
now  no  claim  on  the  three  sums  so  appropriated,  and  that  the 
entire  loss  suffered  by  the  bankruptcy  of  the  said  Haskins  should 
fell  upon  the  estates  of  the  said  Rachael  Riky ;   but  that  the 
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*Baid  Bacliael  could  not  be  considered  as  having  been    [^111] 
guilty  of  any  default  in  having  allowed  the  same  to  re- 
main in  the  hands  of  the  said  Haskins.  ' 

To  this  report  Hogan,  the  executor  of  Rachael  Riky,  exceptedi 
on  the  ground  that  there  was  no  sufficient  evidence  laid  before 
the  Master  to  support  such  finding,  and  that  it  did  not  appear 
that  said  Eachael  Riky  ever  saw  the  books  of  accoimt  of  said 
Charles  Haskins,  or  any  account  relating  to  said  executorship, 
except  an  account  on  a  sheet  of  paper  referred  to  by  her  deposi- 
tion ;  or  that  she  had  any  knowlege  out  of  what  fund  her  annuity 
or  the  interest  of  her  legacy  was  paia,  or  of  the  payment  of  said- 
sum  of  2,175?.,  or  of  any  circumstances  connected  therewith,  until 
the  month  of  November,  1827 ;  or  of  the  payment  of  said  two  sums 
of  2,000?.  and  610?.,  or  of  any  circumstances  connected  therewith, 
until  after  a  bill(a)  had  been  filed  against  her  on  the  25th  of 
February,  1828,  in  the  name  of  her  grandson,  the  defendant,  H. 
Kemmis  the  younger,  who  was  then  a  minor,. charging  her  with 
waste  and  misapplication  of  the  assets  of  the  said  testator  A. 
Riky. 

On  the  part  of  the  plaintiff;  W.  C.  Hogan  (the  father  of  the 
said  Charles  Hogan)  was  examined,  who  deposed  that  he  had 
acted  as  confidential  attorney  to  Haskins,  as  well  on  his  own  ac- 
count as  in  his  character  of  executor  and  trustee  of  the 
testator  A.  Riky;  and  that  he  also  acted  *as  solicitor  [*112] 
to  Rachael  Riky  from  the  time  of  her  husband's  death. 
That  it  had  been  the  intention  of  the  trustees  of  the  settlement 
of  1797  to  have  proved  the  debt  due  by  Haskins  to  the  estate  of 
the  testator  A.  Riky,  but  on  consultation  it  was  considered  it 
would  save  expense  if  Mrs.  Riky  would  come  forward  and  prove 
the  debt,  and  apply  the  dividends  in  part  discharge  of  her  legacy ; 
that  she  accordingly  proved  under  the  commission  at  the  request 
of  Thomas  Kemmis  the  elder,  and  the  Rev.  Thomas  Kemmis; 
but  that  she  did  not  at  once  agree  to  prove,  and  required 
time  to  consult  with  Thomas  Kemmis  the  elder.    He  also  de- 

(a)  Thi^BtuI  wflfl  not  prosecuted. 
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jpaeeeL  that  die  abcount  books  were  ne  ver  in  his  ciuAody  imlB 
after  the  death  of  TTaflkinfl,  when  he  received  them  fiom  his 
widow,  and  that  they  were  never  seen  by  him  (fhe  deponent 
until  after  the  final  examination  in  1818. 

The  following  correspondence  was  likewise  read.  A  letter, 
dated  the  24th  of  June,  1818,  from  William  KemmiB  to  W.  0. 
Hogan. — "  I  imderstand  you  have  put  in  a  claim  to  Mr.  Haskins* 
oonmiissioners,  on  the  part  of  Mrs.  Riky,  for  the  balance  due  by 
Mr.  Haskins  to  the  fund  arising  from  the  late  Mr.  Biky's  prop- 
erty ;  be  so  good  as  to  let  me  know  if  it  is  the  case,  and  if  so, 
upon  what  grounds  it  is  put  in  her  name,  as  I  conoeire  it  should 
be  in  the  name  of  the  trustees  of  the  settlement" 

A  letter  dated  May  22d,  1818,  from  William  Kemmis  to 
Charles  Haskins,  requesting  an  account  of  the  trust  money. 

Another,  dated  the  22d  May,  1818,  from  Haskins  to 
f*118]    *W.  C.  Hogan,  enclosing  the  account  referred  to  by 

Mrs.  Riky  in  her  affidavit 

"I  enclose  a  note  from  T4r.  WiDiam  Kemmis,  but  before  I 
^ould  return  an  answer,  shall  be  much  obliged  by  your  acquaint- 
ing me  whether  Mrs.  Riky,  as  executrix  of  the  late  Mr.  Al.  Riky, 
is  to  claim  on  the  enclosed  account,  or  the  trustees  named  in  the 
marriage  settlement  of  the  latter:  I  si^pose  there  may  be  no 
hesitation  in  sendii^  it  to  Mr.  William  Kemmis." 

On  the  part  of  the  defendants  (the  Kemmis'),  a  number  of 
entries  were  read  from  Haskins'  account  books,  which  purported 
to  be  debtor  and  creditor  accounts  between  him  and  the  execu- 
tors of  A.  Riky,  of  which  the  following  are  the  most  material 

*^2SdFArmry,  1798.— To  paid  into  the  hands  of  Thomas 
Kemmis,  Esq.,  to  purchase  in  the  three  percent  consols  in  Eng- . 
land,  in  the  name  of  the  trustees  named  in  the  marriage  settle- 
ment of  the  Rev.  Thomas  Kemmis  with  Miss  Mary  Riky,  2,1751 
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''2^l9t  Moih  1802.— To  mj  note  to  Thoxsm  Kemmia,  £sq.,  at 
thirty-one  days  fix>m  this  date,  for  2,000^.,  which  som  is  to  be 
laid  out  to  and  for  the  usea,  trusts  and  purposes  mentioned  in 
the  naarriage  settlement  of  the  Bev.  Thomas  Kemmis  with  Miss 
Bikj,  the  daughter  of  A.  Eikj.    (See  trustees'  receipt  on  the 

file),  2,000i. 

• 

*"2M  December,    1805.— To  oash  paid  the  Eev.     [*U4] 
Thomas  Kemmis,  to  purchase  the  ground  in  Camden 
street,  on  which  five  houses  stand  belonging  to  the  late  A.  Biky, 
610Z. 

"N.  B. — ^53ie  Rev.  Thomas  Kemmis  is  to  give  the  executors 
of  the  late  A.  lUky  a  mortgage  of  same  for  610Z.'' 

In  a  subsequent  part  of  the  account  book  there  were  sun- 
ilar  entries,  referring  to  the  pages  in  which  those  above  men- 
tioned appeared;  and  among  them  (on  the  credit  side)  was 
the  following: 

"By  Ae  Bev.  Thomas  Kemmis'  mortgage  c^  BrodMey  Paik, 
bearing  date  tiie  day  of  for  the  debited 

sum  of  2^0002. 

"  N,  B, — ^No  bond  was  given," 

And  also  this  memorandum :  "  Observe. — ^That  the  following 
sums  of-^2,175i,  2,000/,  and  61©?.,  are  not  to  bear  interest,  as  the 
interest  arising  fix>m  the  sums  funded,  and  the  ground  rent  of 
Camden  street,  added  to  the  yearly  surplusage  on  the  estate  of 
A.  Biky,  was  given  to  Mrs.  Mary  Kemmis  as  the  appropriated 
yearly  sum  named  in  the  will  of  her  father  A.  Biky,  Esq." 

The  affidavit  made  by  Bachael  Biky,  in  order  to  prove  und^r 
Raskins'   oommissiQn  (in  which  she  was  describe^ 
*^  widow  and  executrix  of  the  testator  A.  Biky),  stated    [*lliS] 
that  Haekins  was  indebted  to  her  as  executrix  of  the 
said  testator  .in  the  sum  of  4,486/.,  being  the  balance  remaining 
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due  on  foot  of  an  account  current  for  money  had  and  received 
by  said  bankrupt,  the  property  of  the  said  A.  Riky,  as  ap- 
peared hy  an  account  thereof  in  the  handwriting  of  the  said  bank- 
rupt signed  by  the  deponent.  The  first  entry  in  the  account  so  re- 
ferred to  was  as  follows. 

"  February  the  22rf,  1812, — ^To  balance  of  interest,  cm*  appears 
in  the  executor's  book,  page  76 — 2661,  6s,  5d." 

With  respect  to  Mrs.  M'Nab's  annuity,  it  appeared  that  up  to 
the  time  of  Haskins'  bankruptcy  it  had  been  paid  by  him  out  of 
the  general  assets;  and  that  the  rents  of  the  Camden  street 
premises,  upon  which  this  annuity  was  charged,  had  been  paid 
to  the  Eev.  Thomas  Kemmis,  on  the  production  of  his  wife's 
receipts,  as  part  of  her  separate  estate ;  that  after  Mrs.  Kemmis' 
death,  these  rents  had  been  received  and  invested  for  the  benefit 
of  Mrs.  Kemmis*  children ;  and  that  Mrs.  Riky,  out  of  the  di- 
vidend of  1,233Z.  175.  4d.  continued  to  pay  the  annuity  to  Mrs. 
M*Nab  imtil  the  year  1828.  Mrs.  Riky  charged  in  her  bill  that 
she  had  made  such  payments  out  of  the  dividend,  conceiving 
she  was  liable  thereto  as  executrix,  not  being  aware  that  she 
could  have  resorted  to  the  premises  charged  therewith ;  that  the 
sum  due  to  her  on  foot  of  her  legacy  ought  therefore  to  be  in- 
creased by  the  amount  of  the  payments  so  made  by  her  on  foot 
of  the  said  annuity. 

[*116]        Mr.  Warren,  Mr.  Ball,  and  Mr.  Hoganj  for  the  plain- 
tiff in  the  first  cause. 

There  are  two  questions  to  be  considered ;  first,  whether  there 
was  any  appropriation  of  the  several  sums  to  the  uses  of  the  set- 
tlement of  1797 ;  and,  secondly,  if  there  was  an  appropriation, 
was  it  with  the  privity  and  concurrence  of  Mrs.  Riky.  In  the 
first  place,  we  contend  that  there  was  no  appropriation  of  any  of 
these  sums ;  the  sum  of  4,200/.  consols  was  not  invested  in  the 
names  of  the  two  trustees  of  the  settlement,  Henry  Kemmis,  and 
John  Riky,  as  it  ought  to  have  been,  if  it  were  intended  to  ap- 
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propriate  that  stun  to  the  uses  of  the  settlement ;  as  to  the  other 
two  sums  of  2,000i  and  6101,  Haskins  never  parted  with  his  do- 
minion over  them,  and  by  taking  mortgages  as  securities  it  is 
evident  he  considered  them  as  mere  loans.  Secondly,  admitting 
that  the  acts  of  Haskins  amount  to  an  appropriation,  and  even 
that  there  was  an  intention  on  his  part  to  appropriate  these  sums, 
iheie  is  no  evidence  to  show  that  the  payments  by  him  were 
made  with  Mrs.  Riky's  privity  or  concurrence,  except  the  mere 
inference  from  her  deposition  at  the  time  of  Haskins'  bankruptcy, 
in  which  she  referred  to  the  annexed  account ;  and  as  the  ac- 
count referred  to  the  books,  the  Master  has  drawn  the  conclu- 
sion, that  Mrs,  Riky  had  fall  notice  of  fevery  item  and  entry 
in  the  books.  Mrs.  Riky  Qould  not  have  seen  the  books  after 
the  bankruptcy,  as  they  were  immediately  taken  possession  of 
by  the  assignees,  and  no  person  was  allowed  access  to  them  ex- 
cept Haskins,  who  made  out  the  account  annexed  to  the 
deposition,  and  *handed  it  over  to  Hogan,  to  enable  [*117] 
Mrs.  Riky  to  prove  under  the  commission.  But  even 
if  Mrs.  Riky  had  seen  Haskins'  account  books  prior  to  the 
bankruptcy,  the  entries  were  not  such  as  to  have  induced  her  to 
suppose  that  there  was  an  absolute  appropriation,  but  only  an 
appropriation  subject  to  her  rights ;  and  in  fact  it  is  not  now 
sought  to  disappropriate  those  sums,  but  to  leave  them  to  the 
uses  of  the  settlement  of  1797,  subject,  however,  to  Mrs.  Riky's 
prior  claims  which  had  attached  upon  ihem.  It  can  never  be 
contended  that  by  becoming  a  party  to  the  settlement  of  1797, 
she  thereby  intended  to  abandon  her  paramount  rights  to  the 
residue  either  as  legatee  or  annuitant ;  and  though  the  account 
furnished  by  Haskins  might  have  directed  her  attention  to  the 
books,  yet  that  can  only  affect  her  with  notice  from  the  time  of 
the  bankruptcy,  and  not  from  the  time  the  alleged  appropriations 
were  made  by  Haskins,  which  was  many  years  previous.  If 
there  has  been  any  default,  it  has  been  on  the  part  of  the  trus- 
tees and  not  of  Mrs.  Riky.  The  directions  in  A.  Riky's  will  are, 
that  the  trustees,  not  that  the  executors,  should  act  in  the  dispo- 
sal of  the  property.  They,  and  not  the  executors,  were  given 
complete  and  exclusive  dominion  over  the  testator's  personal 
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estate,  and  were  empowered  to  place  it  oat  at  mtenoBt  ofi  poMio 
or  private  aeeurity ;  as  executrix  Mrs.  Riky  had  no  (Control  oref 
the  fund,  she  cannot,  therefore,  be  held  responsible  for  Harians' 

acts ;  Ba^b  v.  Blake,{a)  The  only  aeit  die  did  in  her 
[*118]    character  of  executrix  was  to  prove  the  *wilL    She  was 

selected  to  prove  under  the  oommisaon^  merely  pto 
fimrui^  and  to  save  expense.  Whatever  may  be  the  opinion  <rf 
the  court  as  to  Mrs.  Riky's  claim  on  foot  of  the  legacy,  the  som 
of  2,1767.  is  still  subject  to  the  payment  of  the  arrears  of  bar  an*^ 
nuity,  which  wa?  a  continuing  diai^  and  which  die  never  re* 
leased.  Mrs.  Riky  being  ignorant  that  the  annuity  of  SO/,  a  year, 
payable  to  Mrs.  M'Nab,  was  charged  on  the  CaBiden  stFeet 
premises,  continued  to  pay  it  out  of  the  assets  of  the  testator, 
jBrom  the  year  1812 ;  it  is  bu^t  just,  therefore,  that  her  estate 
should  be  repaid  the  sum  so  expended  by  her. 

He  AUofney-Generalj  Mr.  MarOeyy  andMr^iib^mevfopThoDMB 
and  Henry  Kenmiis. 

The  entries  in  Haskins'  book  show  that  the  4^2002.  oonaoia 
were  appropriated  to  the  uses  of  the  settlement  of  1797.  Mi& 
Riky  must  be  taken  to  have  waived  her  claims  to  that  sum,  by 
being  a  party  to  and  acquiescing  in  the  report  of  the  16th  No- 
vember, 1827,  in  which  the  sum  of  4,2002.  consols  was  stated 
to  be  part  of  the  minor's  property ;  and  also  by  being  a  party  to 
the  settlement  of  1827,  by  which  one  fourth  of  that  sum  was 
conveyed  to  trustees  to  the  uses  of  that  settlement.  As  to  the 
sums  of  2,000^  and  6102L,  advanced  for  the  purchase  of  Brough- 
ley  Park,  and  the  premises  in  Camden  street,  the  entries  in 
Haskins'  book  show  that  they  were  part  of  the  residue,  and 
that  they  likewise  were  appropriated  to  the  uses  of 
[*119]  the  settlement  of  1797.  A  further  sum  of  440Z.  *is 
claimed  on  account  of  payments  made  by  Mrs.  Riky 
to  Mrs.  M'Nab,  in  discharge  of  her  annuity  on  the  Camden 
street  premises;  Mrs.  Riky  having  made  these  payments 
voluntarily,  without  any  suit  instituted  by  the   annuitazxt  to 

/«)  a  Sch.  ft  Let  231. 


eQfBii>eib  hsr  lo  do  so,  ^  is  not  enlitled  to  bereftou|)ed;  and 
bj)r  her  own  aots  she  has  waived  her  claim  to  this  sum  also^  inaa- 
much  aa  by  the  report  of  November,  1827,  each  of  the  children 
was  d^okred  entitled  to  one  fourth  of  these  {demises,  togethw 
with  one  £>arth  of  the  aocumxQations  from  the  death  of  Jbheir 
mother;  and  by  the  settlement  of  1827,  her  granddaughter's 
share  of  the  accumulated  fund  (in  which  were  included  the  rents 
of  the  Camden  street  premises)  was  settled  without  any  qualifi- 
cation, and  to  each  of  these  she  was  a  party.  It  must  be  pre- 
sumed that  Mrs.  Eiky,  in  discharge  of  her  duty  as  executrix, 
had  full  knowledge  of  all  Haskins'  dealings  with  the  assets ;  she 
had  abundant  means  of  information  in  her  power ;  W.  C.  Eogaa 
wias  soHcitor  both  for  her  and  for  Haskins,  and  was  the  person 
who  prepared  and  witnessed  the  two  mortgages,  by  which  the 
sums  of  2,000£  and  6107.  were  secured ;  besides  in  her  deposition 
she  refers  expressly  to  the  page  in  the  account  book,  in  which 
are  entries  of  the  several  appropriations.  Pursuant  to  the  cove- 
nant in  the  settlement  of  1797,  it  was  her  duty  to  have  had  the 
remdue  ascertained^  but,  instead  of  so  doing,  she  kept  »  debtoof 
and  creditor  account  with  Haskins,  as  her  banker,  and  left  him 
an  uncontrolled  dominion  over  the  funds ;  the  consequence  of 
hciC  conduct  was  a  loss  of  4,000i  to  the  property  by  the  bahk« 
raptcy ;  and  any  deficiency  to  meet  her  present  de- 
mands has  been  occasioned  by  her  own  neglect  *It  is  [*120] 
admitted  that,  on  the  death  of  A.  Rtby,  in  1796,  there 
were  ample  funds  for  the  payment  of  all  demands;  it  was  her 
duty  at  that  time  to  have  insisted  on  the  legacy  of  4,000Z.  being 
paid  to  her,  and  a  sufficient  sum  allocated  to  secure  the  payment 
of  her  annuity,  and  having  such  a  right,  she  permits  Thomas 
Kenmiis  to  defd  with  these  funds  as  his  own.  For  fifteen  years 
she  suffered  Haskins  to  deal  with  the  assets  without  any  inter- 
ference on  her  part ;  and,  although  the  general  rule  is,  that  re- 
siduary legatees  cannot  call  on  particular  general  legatees  to 
abate,  yet,  without  contending  for  the  principle  to  the  extent 
laid  down  in  Ih/ose  v.  Dyosey{o^  it  is  now  well  established  that  if 

(a)  1  P.  Wms.  306.    See  observations  on  this  case  in  FonnenoM  y.  P&yviz,  1 B.  C. 
G.  4t8 ;  Humpkrvys  r.  Bvmphreffs,  2  Oox,  186;  Pag€V.  LeapingujeB^  18  Vea.  468. 
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the  particul^  legatees  have  dealt  with  {he  executor,  and  iheie 
has  been  a  loss  occasioned  by  their  own  laches,  they  lose  their 
priority  and  must  abide  the  loss ;  ex  parte  Chadwin.{a)  The 
present  is  even  a  stronger  case,  for  here  the  particular  legatee, 
after^a  specific  allocation  amounting  to  a  payment,  and  an  acqui* 
escence  for  nearly  thirty  years,  calls  on  the  residuary  legatee  to 
abate. 

January  26th. — ^Mr.  WiUiam  Brooke^  in  reply : — ^The  testator 
reposed  the  utmost  trust  and  confidence  in  Haskins,  having  em- 
ployed him  as  his  banker  and  agent  during  his  life,  and 
[*121]  by  his  will  appointed  him  his  executor  *and  trustee;  in 
all  the  cases  in  the  books  from  ChurchMU  v.  Hdbson^Q)) 
down  to  Dorchester  v.  Effingham^ic)  an  executor  has  never  been 
held  liable  for  having  entrusted  the  person  whom  the  testator 
himself  had  entrusted.  The  settlement  of  1797  excluded  Mrs. 
Riky  from  the  exercise  of  any*  discretion  over  the  ftmds,  and 
transferred  her  authority  to  two  new  trustees  who  were  em- 
powered to  call  in  the  residuum.  The  noticento  Mrs.  Biky  of  the 
appropriations  of  Haskins,  was  at  most  a  constructive  notice; 
and,  without  full  notice  of  all  Haskins'  dealings  with  the  frinds, 
acquiescence  on  her  part  is  of  no  value,  and  does  not  amount  to 
a  waiver.  Can  v.  Can{d)  Cholmondeley  v.  Clinton{e)  Stackhouse 
V.  Bamstonj{g)  Brookman  v.  Roili8child.{h) 

The  Lord  Chancellor  : — ^I  have  not  much  difficulty  in  this 
case ;  nobody  can  doubt  that  Mrs.  Riky,  who  was  personal  repre- 
sentative of  her  husband,  may  lose  or  waive  her  rights  over  the 
funds  as  legatee,  by  consenting  to  an  appropriation ;  the  only 
question  is  whether  she  has  by  her  dealings  lost  or  waived 
those  rights.    It  has  been  argued  that  she  was  only  an  exe- 

(a)  3  Swanfl,  880. 

(b)  1  P.  Wma.  241. 

(c)  Tarn.  2t9.  See  Rmoih  t.  Hou)d^  3  Ves.  666;  Baccm  y.  Bacon^  6  Ves.  331;  Jby 
V.  CampbeO,  1  Sch.  ft  Le£  342 ;  ■  v.  WaJker,  6  Rvuss.  t.  See  fbrther  Pislor  y. 
Dwibdr,  1  Anstr.  lOt ;  Kilbee  y.  Sneyd^  2  Molloy,  200. 

(<0  1  P.  Wma.  t23.  {g)  10  Ves.  466. 

(e)  2  Mer.  302.  (A)  3  Sim.  163-223. 
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cutrix  *and  not  a  trustbe  under  the  will,  and  that  she    [*122] 
could  not  be  nmde  liable  bj  merely  allowing  one  of  her 
co-executors  to  apply  the  fund.    I  entirely  concur  in  that  view ; 
if  the  fond  were  in  the  trustees^  and  she  i/vftre  not  allowed  to  see 
to  the  application  of  it  ;(a)  but  the  question  with  regard  to 
*that  point  is  this— were  the  trusts  in  j;he  will  sufficient    [*128] 
to  authorize  the  executors  to  leave  money  in  the  hands 
of  Haskins,  who  was  largely  indebted  to  the  testator  ?    The  trus- 
tees are  directed  by  the  will  to  place  out  at  interest,  all  the  testa- 
tor's personal  estate  on  private  or  public  securily,  and  at  their 
discretion  to  continue  at  interest  the  several  sums  standing  out, 
or  to  call  in  the  same  and  invest  them.    The  dear  meaning  of 

(a)  Generally  one  executor  will  not  be  charged  on  aoooiint  of  the  devastavit  of  hia 
oo^xecntor;  Eargthorpe  v.  MUfinih^  Cro.  Etet.  318;  Hawkins  v.  Day,  Amb.  162; 
laUlehaka  v.  Gascoyne^  3  B.  C.  C.  If  3.  But  it  is  otherwise  if  he  has  concurred  in  the 
misapplication  of  the  fund;  Bavey  t.  Blakemany  4  Ve&  696;  Brioe  r,  Stohu^  11 
Vea  319 ;  or  has  done  any  act  whereby  the  aasetB  have  got  into  the  poeaesaion  of 
hisoo^xecutor;  Murrell  y.  Cox,  2  Vem.  570;  Chambers  v.  Minchtn^  1  Vea.  186; 
Longford  v.  Gaseoyne^  11  Vea.  333 ;  Shipbrook  v.  ffinchinbrook,  16  Vea.  4tt ;  Under' 
wood  y.  Stevens^  1  Mer.  "712 ;  Bakhen  y.  SooU,  2  Vea.  6*78,  contra;  in  that  ease,  how- 
ever, the  executor  who  handed  over  the  ftmd  to  his  co^xecutor,  did  not  himself 
obtain  it  by  any  act  of  bis  own.  But  an  executor  will  not  be  liable  lor  a  payment  to 
his  co-executor,  out  of  the  assets,  for  the  express  purpose  of  a  special  administration; 
Bacon  y.  Baoon^  6  Ves.  331 ;  Joy  y.  Campbeily  1  Sch.  A  Let  341 ;  Davis  y.  SpwKng^ 
1  Rubs,  ft  Mylne,  66 ;  or  if  having  no  legal  right  to  retain  the  fhnds  he  hands  it  over 
to  his  co-executor;  Davis  v.  SpurUny^  1  Russ.  A  Myhie,  64;  or  having  dischumed 
and  renounced,  applies  it  as  the  agent  of  the  other  who  proved  the  will ;  Doe  v.  Ever' 
ardf  1  Russ.  ft  Myhie,  231 ;  Stacey  v.  Etph,  1  Mylne  ft  Keen,  196 ;  otherwise  if  he 
has  once  acted ;  Bead  v.  Ihtdove^  Amb.  417  ;  Crosse  v.  SmUh^  1  East,  246 ;  Doyle  v. 
Blake,  2  Sch.  ft  Let  246. 

The  old  rule  as  to  executors  was,  that  if  they  joined  in  a  receipt  (as  it  is  unneces- 
sary) all  were  answerable,  but  not  so  as  to  trustees,  who  might  have  joined  for  con- 
formity; Sadler  V.  ffobbs,  2  B.  C.  C.  116;  BeiSMer  y.  Pa/rsons,  Amb.  219;  Leighy, 
Barry^  3  Atk.  684 ;  see  also  the  observations  of  Lord  Redesdale,  in  Joy  v.  Campbell 
I  Sch.  ft  Let  341 ;  and  in  Doyle  v.  Blake,  2  Sch.  ft  Lef  242 ;  but  in  the  following 
cases  the  rule  was  relaxed  in  lavor  of  executors,  making  its  application  depend  upon 
the  circumstances  of  each  case ;  ChurchUl  y.  Hobeon,  1  P.  Wms.  243 ;  WesUay  y. 
Clarke,  1  Eden,  367,  approved  of  in  ffovey  v.  Blakeman^  4  Vea.  608 ;  Scursfidd  y. 
Sawes,  3  B.  C.  C.  93 ;  and  although  Lord  Eldon  for  a  long  time  struggled  for  the  pre- 
servation of  the  old  rule ;  see  Clumbers  r,  Minchin,  7  Ves.  198 ;  Brioe  y.  Siokes,  11 
Ves.  324;  Shipbro(^  v.  HineMnbrook,  16  Ves.  479;  yet  in  WaXker  y.  SynumdB,  8 
Swans.  64,  he  seems  to  consider  the  alteration  as  completely  eflSBcted. 
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tbis'  ckuae  is,  tikat  the  fends  ebould  be  imrested;  amd  that  doeis 
not  justify  the  trustees  in  leaving  the  money  in  the  hancbs  of 

Ha8kins.(a)  Mrs.  Biky  ^ras  an  executrix ;  ITieedham, 
[*124]    ^Hhe  other  tAistee,  declined  to  act ;  Haskins  was  kno?m 

to  be  a  debtor  to  the  estate ;  and  aUhough  it  is  truly 
alleged  that  the  testator  ti^usted  hhn,  yet  it  was  with  the  ched^ 
of  Needham  who  was  the  joint  trustee,  and  when  Needham  re- 
fused to  act,  the  executrix  was  bound  to  see  that  there  was  some 
oheds:  upoo  Haskins.  It  never  was  tiie  intention  of  the  testator 
to  entrust  Haskins  with  the  sole  power  over  the  property.  The 
next  question  is,  whether  there  has  been  such  condnct  on  the 
part  of  Mrs.  Biky  as  amounts  to  waiver  or  acquiescence ;  if  she 
did  acquiesce,  wiien  she  was  boxmd  to  take  steps  to  assert  her 
rights,  the  court  will  hold  thUt  she  is  barred,  and  not  allow  hat 
BOW  to  set  up  those  rights.  It  has  been  urged,  that  though  die 
{proved  the  will  she  did  not  act ;  but  having  proved,  she  was 
bound  under  the  circumstances  of  this  case  to  act,  and  to  see  that 
the  fiinds  which  were  placed  in  her  power  as  executrix^  reached 
tixe  hands  of  the  trustees,  a  duty  she  never  performed. 

[*126]  *By  the  will  of  A.  Biky,  a  considerable  estate  was 
given  to  his  daughter,  and  4,000Z.  to  his  wife,  and  by  a 
eodicil  he  directed  an  annuity  of  2002.  per  annum  to  be  paid  to 
her  out  of  his  personal  property ;  and  in  fifteen  months  after  hin 
death,  Mrs.  Biky,  on  the  marriage  of  her  daughter,  joined  the 

(a)  Execnton  lending  the  aasets  upon  peraoniil  security  shall  be  peraonallj  liable 
if  the  security  prove  defective;  Terry  v.  Terry^  Prec  Chan.  263 ;  Ryder  v,  Bickertonf 
9  Swans.  80,  n.;  Adye  r.  FeiuUeteau^  I  Cox,  24,  S.  C.  3  Swans.  84^  n.;  Holiness. 
Jkitig,2  0(aLl;  WOke^r.  Steward,  CoGp,  Q;  Vigrassr.  BinfU^niiaiL  B2\  Wa^ 
het  T.  SymandSy  3  Swans.  93 ;  fVetich  ▼.  Hdbaon,  9  Vea.  103 ;  oowtra^  Borden  v.  Far* 
tora,  1  Eden,  146,  which,  however,  must  be  considered  as  overruled.  And  it  is  the 
duty  of  the  executor  to  eaU  in  money  lent  upon  personal  security ;  Sagkion  v.  King- 
ston,  8  Teft.  466 ;  QqMU  r.  Botrman,  11  TesL  498 ;  and  the  executor  wOl  be  diarge- 
able  with  the  loss  if  he  neglect  to  do  so ;  Lowaon  v.  Oopdand,  2  B.  0.  C.  166 ;  P^w- 
e&  V.  Svana^  6  Tes.  839.  If  the  will  contain  a  direction  to  the  executors  to  lay  otit 
the  money  on  real  or  personal  securities,  they  would  be  justified  as  against  legatees 
fn  lending  H  to  any  responmble  person,  provided  they  exercised  a  f^,  sound  and 
hofiestcHicretlon;  fbrbee^.  Rose,  2  Oox,  116;  but  not  as  against  creditors;  Doyk^, 
make,  2  Sch.  &  Le£  299^40. 
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Other  executors  in  executing  the  setllement  of  the  2d  of  Novefti- 
ber,  1797,  both  as  legatee  and  personal  representartive ;  and  in  it 
she  is  described  as  oo-execntrix,  and  the  others  as  execntorft  amd 
tmstees ;  and  there  is  also  a  recital  to  this  effect,  '^tihat  the  said 
Bachael  Biky^WThomas  Needham,  and  C!harles  Ha^ns,  hare 
proved  the  said  will,  and  have  proceeded  to  act  in  Ae  ttnsts  re» 
posed  in  them,"  &c.  As  executrix  she  had  a  trust  reposed  in* 
her,  and  if  on  the  marriage  of  her  daughter  she  has  chosen  to 
join  in  executing  an  instrument  which  recites  that  she  had 
proved  the  will  and  acted,  I  must  consider  her  bound  by  ^la& 
fact  ^  stated  in  that  recital.  In  consideration  of  the  marriage 
and  of  the  husband's  estate,  which  was  put  into  settlement,  the 
residuum  of  the  testator's  personal  estate  to  which  Mary  Riky 
was  entitled,  was  settled  upcm  her  husband  for  lifb,  then  upotii 
her  for  life,  and  after  the  death  of  bodi,  upon  the  chdldren  of  the 
marriage ;  and  then  there  is  a  covenant  by  all  the  parties,  that 
the  said  residuum  should,  within  one  year  from  the  date  of  the 
maariage,  be  paid  over  to  the  trustees  of  the  settlement.  I  can-: 
not  permit  Mrs.  Biky,  filling  the  character  botii  of  the  moflier  e# 
the  lady  and  the  executrix,  and  stating  that  she  is  acting  in  the 
trusts  of  the  wUl,  which  it  was  her  duty  to  sopeiintend,  to  say* 
that  she  was  not  a  party  to  this  declaration ;  why  did 
Ae  join  with  the  trustees  ?  ^^The  exeoutrLx  and  true*  [^126} 
tees,  to  give  effeet  to  the  serttlement^  make  this  declara- 
tion^ that  within  a  year  the  residuum  shall  be  paid  over.  Thitf 
was  an  obligation  she  imposed  upon  herself  and  she  ought  ixp 
have  seen  it  duly  performed ;  she  was  bound  to  see  the  residuum 
dxily  got  in,  and  transferred  in  the  manner  pointed  out 

It  was  argued  that  there  was  no  appropriation  of  l^e  fund, 
and  even  if  there  had  been,  that  it  is  not  now  desired  to  disap* 
propriate  it,  but  only  to  make  it  subject  to  Mra  Biky's  priaf 
claim ;  for  as  there  was  nothing  in  the  settlement  to  bind  thd 
widow,  the  parties  took  subject  to  her  claim,  and  therefore^  if 
the  whole  had  been  transferred  to  the  trustees  of  the  settlement^ 
it  would  still  continue  liable  to  her  demand.  That  is  a  plausible 
argument,  and  if  the  fund  had  been  transferred  in  pursuance  of 
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the  covenant,  those  deriving  under  the  settlement  must  have 
taken  subject  to  her  claim ;  but  that  case  never  arose,  for  al- 
tiiough  the  widow  entered  into  that  declaration,  she  never  per- 
formed the  obligation  of  seeing  the  fund  transferred.  A  sum  of 
money  was  invested  in  the  purchase  of  4,2P0Z.  cogisols,  and  it  is 
said  that  this  was  a  breach  of  trust,  the  money  not  having  been 
invested  in  the  proper  names.  That  point  is  not  now  open  to 
argument,  but  the  only  question  is,  whether  in  point  of  fiwt  there 
was  an  appropriation  of  that  sum.  I  shall  look  only  to  the  fact 
of  appropriation,  and  disregard  whether  it  was  regularly  made 
or  not 

In  1798  this  sum  was  invested  in  the  names  of  Henry 
[*127]  *Kemmis  and  Charles  Haskins,  the  trustees  of  \he  set- 
tlement of  1797 ;  this  was  a  specific  appropriation  of  so 
much  of  the  testator's  property  as  belonged  to  the  clear  residue, 
extra  the  charges ;  the  widow  acquiesced  in  this,  by  permitting 
the  interest  to  be  received  by  the  husband  under  the  settlement 
from  that  period  down  to  1828,  when  the  bill  was  filed,  and  it  is 
impossible  for  her  now  to  call  back  a  shilling  of  it.  The  other 
ftmds  were  differently  circumstanced  In  1802  a  sum  of  2,000?. 
was  paid  to  Thomas  Kemmis,  and  no  security  was  taken  for  it 
until  1808 ;  but  in  Haskins'  book  a  credit  is  given  for  it  secured 
by  a  mortgage,  dated  the  blank  day  of  blank,  from  which  I  infer 
that  there  was  an  intention  so  to  secure  it.  The  will  of  A.  Riky 
is  recited  in  the  conveyance  to  Haskins,  and  the  mortgaged  prem- 
ises are  conveyed  to  him  upon  the  trusts  declared  in  the  settle- 
ment of  1797. -^  There  can  be  no  doubt  that  Haskins  had  a  right 
to  invest  this  sum  upon  mortgage,  but  it  may  be  said  that  it  is 
ambiguous  whether  it  was  made  subject  to  Mrs.  Riky's  demand 
or  not.  The  court  has  no  means  of  knowing  that  except  from 
the  acts  of  the  parties.  From  1802  to  1827  that  fund  was  al- 
lowed to  remain  in  the  hands  of  Thomas  Kemmis  without  any 
demand  being  made  by  the  widow.  The  fund  was  exclusively 
appropriated  to  the  settlement  of  1797.  It  appears  that  there 
was  a  clear  fund  of  18,000t  or  14,000?.  in  Haskins'  hands  at  the 
time  of  the  testator's  death,  and  if  Mrs.  Riky  had  done  her  duty 
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it  would  have  been  sufficient  to  satisfy  every  demand.  The  case 
as  to  the  610t  is  more  difficult ;  it  was  not  affected  to  be 
advanced  for  the  purposes  of  the  settlement ;  *no  notice  [*128] 
was  taken  of  it  in  the  mortgage  of  1808,  though  an  in- 
termediate transaction.  In  1810  a  security  was  taken  for  this 
610?.,  which  was  a  mere  common  mortgage,  without  any  refer- 
ence to  the  trusts  of  the  settlement  of  1797.  I  must  consider 
this  sum  to  have  been  lent  on  this  security,  and  that,  up  to  1810, 
there  was  no  appropriation,  but  from  that  period  I  think  there 
was ;  for  although  this  sum  did  not  in  any  other  view  belong  to 
Mrs.  Kemmis,  yet  Thomas  Kemmis,  on  the  production  of  his 
wife's  receipts,  was  permitted  to  receive  the  whole  of  the  rents. 
In  effect  there  was  an  appropriation  by  that  mode  of  dealing. 
The  observation  in  the  book  by  Haskins  is  applicable  to  all  the 
three  sums,  and  is  strong  evidence  to  show  that  they  were  ap- 
propriated to  the  uses  of  the  settlement ;  it  is  a  clear  and  explicit 
declaration,  that  there  was  an  appropriation,  and  that  Kemmis 
being  at  once  bound  to  pay  the  interest  and  entitled  to  receive 
it  no  iaterest  was  due  to  him.  So  far  as  Haskins  is  concerned, 
it  is  not  disputed  that  these  sums  were  intended  to  be  applied  by 
him  to  the  uses  of  the  settlement,  and  that  the  rents  and  interest 
were  received  or  retained  by  Kemmis. 

The  bankruptcy  caused  a  new  state  of  circumstances,  which 
must  have  powerfully  attracted  the  attention  of  Mrs.  Kiky  and 
her  advisers  to  the  settlement  of  1797.  The  evidence  of  Mr. 
Hogan  shows,  that  in  the  first  instance  it  was  proposed  that 
Kemmis  should  prove  under  the  commission,  and  that  afterwards 
it  was  settled  that  Mrs.  Riky  should  prove,  and  that  she  took 
time  to  consider.  I  do  not  find  that  that  evidence  is 
consistent  with  the  letter  of  the  *2d  of  May,  1813,  from  [*120] 
William  Kemmis  to  Charles  Hogan.  Another  letter, 
dated  the  24th  of  June,  1813,  is  still  more  at  variance  with  the 
evidence  of  Hogan.  The  letter  enclosing  the  account  leads  me 
to  infer  that  Mrs.  Riky  herself  was  anxious  to  set  up  this  claim 
tmder  the  commission.  But  in  point  of  fact  she  did  prove ;  her 
deposition  to  the  account  is  made  by  her  as  acting  executrix. 
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I  see  nothing  to  induce  me  to  say  that  she  took  this  step  at  the 
instance  of  the  Kemmis's  as  stated  by  Hogan ;  it  was  a  proper 
step  for  her  to  take,  as  she  was  executrix.  How  can  I  allow  her 
to  say  that  she  did  not  act  as  executrix,  when  I  now  £nd  her 
coming  fi»rward  as  such  on  the  only  solemn  occasion  whiclx 
called  for  her  services?  It  is  said,  that  the  deposition  does  not 
refer  to  the  book  of  accounts ;  but  the  account  annexed  to  the 
deposition  is  signed  by  her,  and  in  that  account  in  the  first  item 
Haskins  stands  as  debtor  to  the  executors;  she  admits,  thereforCi 
when  she  signs  it,  that  shje,  as  executrix,  was  bound  to  look  at 
that  account.  I  am  told  that  she  is  not  to  be  boimd  by  the 
entries  in  the  book,  which  it  is  said  she  may  not  have  seen,  but 
her  deposition  refers  to  the  account,  and  therefore,  of  n^cesssity, 
to  the  book  from  which  the  account  was  extracted. 

It  was  then  said  that  the  book  was  sealed  up,  but  it  had  been 
previously  open;  it  was  her  duty  to  examine  it,  and  there  is  no 
evidence  that  she  did  not  see  it,  and  having  made  her  deposition 
Qonfirmingan  e;ctract  £rom  the  book,  she  is  bound  by  everything 

in  that  book.  A&er  the  final  account  tlie  book  was  dc- 
[*IS0]    cessible,  and  from  that  period,  at  ^least  she  must  be 

considered  to  have  been  aware  of  its  contents.  Under 
these  circumstances  I  must  consider  her,  in  1818,  to  have  had  full 
knowledge  of  the  appropriation.  If  we  look  at  the  book  itself 
we  shall  find  some  further  evidence.  There  is  an  entry  in  it  of 
the  amount  of  property  on  the  one  hand,  and  of  the  obligations 
on  the  other;  among  the  latter  there  is  an  entry  of  canal  shares 
as  of  ujicertain  value ;  in  1818  this  lady  received  these  canal  de- 
bentures in  the  character  of  executrix  dealing  with  the  assets, 
and  appropriated  them  to  her  own  use  as  legatee. 

The  only  other  fund  was  the  dividend  from  Haskins'  estate. 
By  whom  was  that  dividend  received  ?  By  Mrs.  Kiky,  who  re- 
tained it  as  a  fund  belonging  to  herself;  and  she  rests  satisfied 
with  the  dividend  as  the  amount  of  the  fund  to  which  she  was 
entitled.  Can  it  be  now  said  that  this  acquiescence  is  to  go  for 
nothing  ?    It  is  said  that  she  paid  the  annuity  of  SO/,  to  Mnq. 
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M 'Nab,  aiod  that  it  was  payable  out  cf  Ibe  geneiral  aaaets.  This 
aimuitj  was  speoifioally  charged  on  c^tain  cbatftel  mtarestg,  and 
18  a  oontJTming  annuity,  and  as  betweeji  ike  person  entitled  to 
the  land  and  the  person  taking  the  general  personal  estate,  the 
former  takes  cum  on^e.  Wheate  a  portion  is  dbarged  an  a  partir 
cnlar  estate,  I  should  be  of  ^opinion  that  the  particular /property 
was  the  primary  tfond.  Supposing  this  to  be  ao,  then,  altbou^ 
the  aimuity  was  a  prior  chai]ge  on  the  assets,  yet  the  widow  had 
A  right  to  gp  against  Kenunis,  the  tenant  for  life,  for  recovery  of 
the  sums  paid  on  aceount  of  the  annuity.  But  aasoming  that 
fi(he  had  no  such  right,  o<mld  she. go  against  iiiis  fund? 
^^The  answer  is,  that  this  fund  was  already  appro-  [*1813 
priated  to  the  purposes  of  the  settl^nent  of  1797,  in 
which  it  is  desmbed  as  belonging  to  the  young  lady ;  and  I  «]]i 
of  opinion  that  the  evidence  of  appropriation  goes  to  the  whole 
lund.  I  find  in  the  settlement  of  1827  a  recital  to  ibe  eSed,  that 
there  being  four  children,  each  is  entitled  to  one  fourth  of  thss 
property,  together  wi&the  accumidatioDs  bom  the  death  of  their 
mother,  which  shows  that  this  was  considered  as  one  entire  ^incL 
The  widow  has  no  right  therefore  against  ihe  fonds  which  were 
made  the  subject  of  the  settlemeDts  in  1797  and  1827.  Tbeeir- 
eumstanoes  of  her  allowing  the  rents  to  be  leceiyed  by  the  tenant 
for  life  up  to  the  time  of  'filing  the  bill,  is  conclusiye  agaii^  hw 
right  to  follow  the  corpus  of  the  estate.  If  tk^re  be  a  tamnt  for 
life  bound  to  keep  down  an  annuity,  who  is  permitted  by  tte 
person  acting  as  executrix  to  receive  the  rents  without  performing 
the  obligation,  but  she  herself  continues  to  pay  the  annuity,  it  is 
impossible  to  allow  such  an  executrix  afterwards  to  recover  any 
portion  of  die  past  payments  out  of  the  general  personal  pr<^* 
erty  which  has  been  appropriated.  As  to  the  settlement  of  1827, 
<a8id  the  Master^s  report,  I  view  both  of  them  with  surprise  and 
regret;  all  parties  were  before  the  Master,  with  full  means  of 
knowing  the  jGacta,  and  it  is  hardly  possible  to  suppose  that  tbe 
Master  should  have  reported  the  fortune  of  the  minors  to  have 
consisted  simply  of  4,200?.  consols,  without  making  any  mention 
of  the  two  existing  mortgages,  nor  are  they  included  in  the  set- 
tlement   The  court,  however,  has  power  to  correct  the  settle- 
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ment  of  a  ward  after  marriage ;  if  from  mistake  or  mis^ 
[*182]  conduct  a  *portioii  of  her  property  is  not  included  in 
it,  I  should  fi^d  no  difficulty  in  bringing  back  the 
property  into  settlement.  As  the  sums  of  2,00021  and  610Z. 
were  regularly  entered  in  Haskins'  book,  and  as  Mrs.  Kky,  the 
acting  executrix,  must  have  been  led  by  her  interest  to  inquire 
into  tiie  amount  of  the  assets,  it  is  singular,  that  in  the  settlement 
of  1827,  there  should  have  been  a  statement  that  the  fortune  of  her 
granddaughter  consisted  only  of  her  share  of  the  sum  of  4,2002. 
three  per  cent,  consols,  and  I  am  not  astonished  at  the  observa- 
tions made  at  the  bar  on  this  part  of  the  case.  I  should  feel  it 
my  duty  to  correct  any  impressions  made  by  counsel,  unjustly 
and  wantonly  observing  on  the  character  of  any  individual ;  but 
I  must  say,  that  a  counsel  would  desert  his  duty,  if  he  feiled  to 
make  such  observations  on  the  conduct  and  characters  al  the 
parties  as  are  pertinent  to  the  facts  of  the  case.  I  have  no  inten- 
tion of  saying  anything  which  may  reflect  on  the  parties,  but  I 
cannot  help  remarking  that  there  has  been  a  great  want  of  care 
and  caution,  and  a  withholding  of.  information  in  this  case ;  and 
I  am  bound  to  say  that  the  court  was  deceived  at  the  time  of  the 
last  settlement,  for  if  the  court  had  been  in  possession  then  of 
what  I  know  now,  that  settlement  would  have  been  differently 
shaped.  Mrs.  Eiky  executed  the  settlement  as  guardian  of  her 
granddaughter,  and  there  is  a  recital  of  the  amount  of  her  for- 
tune. The  effect  of  the  omission  in  the  deed  was  to  leave  an 
equity  in  the  widow  which  was  the  foundation  of  the  bill  of 
1828 ;  for  as  the  settlement  was  silent  as  to  the  rights  of  the 
minor  to  the  sums  of  2,000i  and  6101,  it  afforded 
[*188]  grounds  for  the  claim  of  the  widow  in  1828.  It  *is  al- 
leged that  her  bill  was  merely  a  defence;  that  is  the 
best  light  in  which  I  can  consider  it ;  she  has  clearly  fidled  to 
support  her  claim.  Overrule  the  exceptions  and  dismiss  both 
bills  with  costs,  the  charges  in  Thomas  Kemmis'  bill  not  having 
been  substantiated. 
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Keating  v.  Keating. 

1835:  27111  JannAiy. 

A  lessee  taking  a  leversioDaiy  lease  finom  an  executor,  with  full  notice,  is  bound  to 

show  that  such  lease  was  properlj  granted  bj  the  executor  in  the  due  administra* 

tion  of  his  office. 
A  lessee,  taking  an  unusual  lease,  is  bound  to  see  that  the  consideration  is  fully  stated 

on  the  fiice  of  the  instrament 

Stephen  Egan  (the  elder),  being  possessed  of  certain  Iease« 
hold  premises,  by  his  will,  made  in  the  year^TQO,  bequeathed  a 
certain  denomination  of  land,  called  Killeagh,  to  his  son  Stephen 
(the  younger),  and  a  certain  other  piece  of  land,  called  Lisava,  to 
his  son  Michael ;  and  desired  that  the  rent  of  the  dwelling  house 
in  which  he  resided,  with  certain  other  rents  should  be  applied 
to  discharge  the  head  rent  payable  for  the  said  lands  of  Killeagh, 
and  other  lands  in  the  neighborhood  of  Cahir.  He  then  be- 
queathed the  said  dwelling  house  and  other  premises  to  his  son 
James ;  and  directed  that  if  any  of  his  children  should  die  before 
they  should  have  issue,  the  portion  of  the  child  so  dying  should 
go  share  and  share  alike  among  his  other  children.  The  testator 
then  appointed  his  sons  Michael  and  Stephen  (the  younger),  and 
John  Keating,  his  executors ;  but  Michael  alone  proved  the  will. 

In  the  year  1794,  Michael  and  James  Egan  joined  in  making 
a  lease  of  the  dwelling  house  to  one  Thomas  O'Brien, 
*for  thirty  years  from  the  date  thereof,  at  the  yearly  rent  [*134] 
of  12t  10*.,  on  the  back  of  which  Stephen  (the  younger) 
indorsed  his  consent  After  this  James  Egan  went  abroad, 
where  he  died  without  issue,  whereby  (as  it  was  admitted) 
Michael  and  Stephen  became  entitled,  as  tenants  in  common,  to 
the  interest  of  James  in  the  said  dwelling  house,  as  the  surviving 
children  of  the  said  testator.  Stephen  (the  younger),  some  time 
after  the  death  of  his  fiither,  went  abroad,  but  returned  to  Ire- 
land in  1814.  Thomas  O'Brien  the  lessee,  having  died  intestate, 
his  widow  made  a  division  of  the  said  dwelling  house,  and  de- 
mised one  half  of  it  to  M.  Keating  (the  father  of  the  plaintiff's 
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late  husband),  for  the  residue  of  the  tenn  of  thirty  yeara,  at  the 
rent  of  10?.  85.  Shortly  before  the  expiration  of  the  lease  of 
1794,  the  plaintiff,  who  after  the  death  of  her  husband  and  father 
in  law,  entered  into  the  occupation  of  the  moiety  of  the  asdd 
dwelling  house,  obtained  a  new  lease  thereof,  dated  the  14^  of 
September,  1824,  from  Stephen  (the  younger),  who  for  BOime 
time  had  been  in  receipt  of  the  rents  of  the  said  house,  for  the 
term  of  twenty-one  years,  at  the  rent  of  8Z,  .  Another  person  of 
the  name  of  M.  Keating  (the  defendant),  having  got  into  pos- 
session of  the  other  half  of  the  house  by  an  assignment  from  the 
widow  of  the  said^homas  O'Brien  (the  original  lessee),  in  thd 
year  1809  and  in  the  absence  of  Stephen  (the  younger),  obtained 
from  Michael  Egan,  the  executor,  a  reversionary  lease  of  the 
entire  of  the  said  house,  to  take  effect  on  the  expiration  of  the 
lease  of  1794,  at  the  rent  of  12/.  ISs.    Michael  Egan  died  in 

1821,  and  Stephen  (the  younger)  in  1829.    In  1826, 
[*135]    the  defendant,  M.  Keating,  ^brought  an  ejectment  ta 

recover  possession  of  the  said  dwelling  house,  relying 
on  his  legal  title  under  the  lease  of  1809,  and  obtained  a  verdict 

The  bill  was  filed  in  1826,  by  Eleanor  Keating,  the  lessee  in 
the  lease  of  the  14th  of  September,  1824,  praying  that  the  defend* 
ant,  M.  Keating,  might  be  restrained  from  proceeding  in  the  said 
ejectment,  and  from  issuing  any  execution  or  writ  of  ?iabere 
thereon. 

Evidence  was  read  on  the  part  of  the  plaintiff,  to  prove,  that 
in  the  latter  end  of  1823,  and  beginning  of  1824,  she  had  laid 
out  a  sum  of  150^.  in  permanent  improvements  on  the  portion  <rf 
the. premises  in  her  occupation,  and  also  to  prove  that  Stephen 
(the  yoxmger),  was  in  receipt  of  the  rents  of  that  portion  from 
1815.  On  the  part  of  the  defendant,  M.  Keating,  proof  was  made 
of  the  payment  of  a  sum  of  96^.  13^.  9<f.,  to  Michael  Egan  (the 
executor),  as  a  consideration  or  fine  for  the  reveisionaiy  lease 
of  1809. 

Mr.  J.  JScoU  and  Mr.  Geraghtt/^  for  the  plaintiff 


CASES  IN  CHANCERY.  m 

Keating  v.  Keating. 

Mr.  Bennett^  Mr.  Moore  and.  Mr.  P.  Walsh,  for  the  defendant 

# 

The  only  question  here  is,  whether  the  lease  of  1809,  which 
confers  the  legal  title,  is  good  also  in  equity ;  it  was  a 
perfectly  fair  transaction,  it  is  proved  that  a  large  *fine  [*1863 
was  paid ;  and  this  house  having  been  bequeathed  for 
the  purpose  of  keeping  down  the  head  rent  of  other  premises,  M. 
Egan,  the  executor;  was  perfectly  warranted  in  making  an  under 
lease ;  it  was  his  dutj  to  make  the  most  of  the  rents  of  the  prem- 
ises. The  reversionary  lease  was  made  at  the  ftill  value,  and  no 
fraud  has  been  proved. 

Mr.  Brewster,  for  the  defendant,  John  Egan,  the  personal  rep- 
resentative of  Michael  Egan. 

The  Lord  Chancellor  : — ^Whatever  maybe  tie  opinion  of 
a  court  of  equity  respecting  the  lease  of  1809, 1  am  bound  to  take 
it  for  granted,  from  the  recovery  in  ejectment,  that  that  lease 
was  a  legal  one.  K I  had  to  put  a  construction  on  the  will  of 
1790, 1  should  say,  that  the  property,  thereby  bequeathed,  went 
amongst  all  to  whom  any  previous  bequests  were  made,  and, 
therefore,  that  Stephen  and  Michael  Egan  had  an  equitable  in- 
terest in  the  property  in  dispute.  I  have  no  right  to  doubt  the 
legal  title  of  the  executor.  The  question  then  is,  are  there  any 
circumstances  to  take  from  the  defendant  the  legal  title  ?  Many 
circumstances  would  justify  an  executor  in  equity  in  grttnting  a 
lease  instead  of  selling  the  premises,  and  I  would  sustain  such  a 
lease  by  an  executor  simply  acting  in  a  due  administration  of  the 
assets,  but  such  an  act  is  not  regularly  ^!|ithin  the  province  of  an 
executor,  and  I  must  hold  that  it  is  incumbent  on  the 
persons  taking  a  lease  from  executors  to  *show,  that  the  [*1S7] 
act  was  for  the  benefit  of  the  persons  beneficially  inter- 
ested in  the  property.  The  lease  of  1809  was  a  reversionary  lease, 
not  to  commence  in  possession  until  1824 ;  all  the  persons  inter- 
ested acquiesced  in  the  lease  of  1794 ;  one  by  being  a  party  to 
it,  and  the  other  by  a  memorandum  stating  his  concurrence :  this  is 
the  best  evidence  that  the  family  considered  it  a  beneficial  lease. 
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Michael  made  the  demise  as  the  legal  personal  representative, 
and  the  property  was  part  of  the  assets  of  the  original  testator, 
yet  he  was  only  a  trustee  for  the  original  purposes  of  the 
will.  Now  the  lease  of  1809  was  procured  from  one  of  the 
executors  in  the  absence  of  the  other,  and  it  was  a  reversion- 
ary lease.  It  may  be,  I  admit,  a  good  legal,  and  perhaps  a  good 
equitable  lease,  if  it  can  be  shown  to  have  been  necessary,  and 
for  the  benefit  of  the  assets.  But  I  cannot  permit  a  person  to 
hold  a  reversionary  lease  from  an  executor  with  full  notice, 
without  showing  that  such  lease  was  properly  granted  by  the 
executor  in  due  administration  of  his  office.  The  lessee  of  1809 
must  have  had  notice  of  the  lease  of  1794,  and  of  the  claims  of 
the  persons  in  possession,  and  was  bound  by  the  nature  of  the 
title  of  the  person  from  whom  he  took  the  lease.  He  should  noi 
have  taken  a  lease  without  a  reference  to  the  persons  beneficially 
interested.  It  is  plain  that  the  lease  of  1809,  when  granted,  was 
not  a  due  execution  of  the  authority  of  the  executor ;  after  so 
long  a  period  it  was  not  an  act  within  the  due  province  of  an 
executor;  and  there  was  no  necessity  for  a  demise  in  order  to 
fill  up  a  vacant  possession.  The  only  ground  alleged  to  sus- 
tain this  act  is,  that  the  executor  increased  the  assets 
[*138]  *by  taking  a  fine.  The  evidence  is,  that  he  procured 
96/.,  but  when  I  called  for  a  copy  of  the  lease,  I  found 
no  mention  made  in  it  of  any  fine ;  so  that  if  the  taking  of  a  fine 
could  justify  the  grant  of  this  lease  as  in  eflfect  a  partial  sale,  that 
sum  constituting  such  fine  ought  to  have  appeared  as  a  payment 
made  to  the  executor  on  the  face  of  the  lease,  so  as  to  give  notice 
to  the  parties  interested  in  the  assets.  If  the  lessee  take  an  un- 
usual lease  he  is  at  lea^t  bound  to  see  that  the  consideration  is 
fully  stated  on  the  face  of  the  instniment,  otherwise  he  enables 
the  executor  to  commit  a  fraud  by  concealing  the  receipt  rf  the 
fine.  The  executor,  while  the  possession  is  full,  after  a  lapse  of 
near  twenty  years,  grants  a  reversionary  lease  to  commence  at  a 
very  distant  day,  and  receifes  a  large  siun  to  the  prejudice  per- 
haps of  his  cestui  que  trusts,  as  they  cannot  discover  on  the  fece 
of  the  lease  that  any  consideration  was  paid  for  it.  No  doubt  the 
lease  must  be  sustained  at  law ;  but  I  have  no  hesitation  in  this 
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case  in  settmg  it  aside,  without  meaning  at  all  to  break  down  tho 
power  of  an  executor  over  the  assets  of  his  testator.  It  is  clearly 
proved  by  the  evidence  that  Stephen  was  in  the  receipt  of  the 
rents,  and  being  so,  he  granted  the  lease  of  1824;  it  is  not  for 
any  pUrty  here  to  dispute  his  right;  I  must,  under  the  true  con- 
struction of  the  will,  and  by  the  acts  of  the  parties,  consider  this 
portion  as  belonging  to  Stephen.  The  defendant,  the  represen- 
tative of  Michael,  must  therefore  confirm  the  lease  of  1824  to  the 
plaintiff.  Another  point  remains  as  to  the  costs.  I  do  not  ap- 
prove of  suits  for  so  small  an  amount  in  value,  where  it  is  in- 
evitable that  the  costs  will  be  more  than  the  value  of 
*the  property.  Money  was  laid  out  by  the  plaintiff  in  [*189] 
improvements  after  notice  from  the  defendant,  but  it  is 
alleged  that  this  was  done  in  order  to  found  a  title  upon  the  ex- 
penditure. As  all  the  parties  have  been  involved  by  the  con- 
duct of  others  I  shall  give  no  costs,  but  the  costs  of  the  ejectment 
lodged  in  court  by  the  plaintiff  on  obtaining  the  injunction, 
fihould  be  paid  out  to  her.  That  ejectment  ought  never  to  have 
been  brought. 

^*  Eeg.  Lib. — ^Decree  the  plaintiff  well  entitled  to  the  possession 
of  the  dweiling  house  and  premises  in  the  pleadings  mentioned, 
demised  to  her  by  the  lease  of  the  14th  day  of  September,  1824, 
for  the  residue  of  the  term  of  twenty  years  and  six  months,  at 
the  yearly  rent  therein  reserved,  as  against  the  defendants  M. 
Keating  and  John  Cusack,  the  executor  of  M.  Keating,  deceased, 
in  the  pleadings  named.  Let  the  injunction  granted  to  the  plain- 
tiff be  continued  for  quieting  her  in  the  possession  of  the  said 
dwelling  house  and  premises,  and  declare  that  the  said  house  and 
premises  so  demised  to  the  plaintiff  are  part  of  and  included  in 
the  share  to  whioh  Stephen  Egan,  in  the  pleadings  named,  was 
entitled.  Declare  the  plaintiff  entitled  to  the  sum  of  41Z.  6s.  7cL 
lodged  in  the  Bank  of  Ireland  to  the  credit  of  this  cause,  and  let 
the  Accountan^Greneral  of  this  court  draw  on  said  bank  in  favor 
of  the  plaintiff  Eleanor  Keating,  or  ot  her  attorney  thereto  law- 
fully authorized,  for  the  said  sum  of  41t  Qs.  7d.  Let  the  plain- 
tiff and  the  other  parties  in  this  cause  abide  their  own  costs." 
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[*I40]  *Aa  to  the  liabilisties  of  third  persons  dealing  with  aa  ezeontM',  whare 
the  act  is  not  regalarly  within  his  province,  see  JPLeod  v.  Vrummond^  14 
Yes.  353,  and  Lord  Eldon's  jxxdgmeni  in  17  Yes.  153,  where  all  the  older  authorities 
are  reviewed.  See  riso  Drohan  v,  Drokom^  1  Ball  &  Bea.  185 ;  Dmemes  ▼.  Power^  2 
Ball  A;  Bea.  491 ;  KbBkm  y.  Bobarfa,  4  Mad.  333-35T;  Watiein^  v.  Che^  2  Sim.  k 
Stu.  206;  Cubbidgev,  Boatwright,  I  Rusa  549;  WtZsoii  r.  Jtfbore,  1  Myliie  Jk  Keen, 
126;  S.  0.  affirmed,  ihid,  337. 
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1835:  27th  January. 

Testator  gave  to  his  daughter  BL  1,0002.,  and  the  residue  ot  bis  property  to  the  child 
with  whom  his  wife  was  then  pregnant;  and  in  case  said  child  should  not  be  bom 
alive,  or  not  arrive  at  the  age  of  maturity,  he  direeted  the  property  allotted  to  her 
lobe  given  to  his  daughter  M. ;  and  in  case  2C.  should  die  before  marriage,  then 
her  portion  to  the  child  with  whom  his  wife  was  pregnant ;  and  in  case  they  both 
died  wUhaui  arriving  at  the  age  of  maturityj  (hen  over  to  third  persons.  The  posthu- 
mous child  was  bom  alive,  and  M.,  who  survived,  died  before  sixteen,  and  both 
unmarried.  H^d — ^Uiat  in  this  case  maturity  meant  marriage,  and  that  the  gift 
over  took  effect. 

J.  WooDLOCK  by  his  will  gave  to  his  daughter  Margaret  the 
sum  of  IjOOOi,  and  he  also  gave  to  the  child  with  whom  his  wife 
was  then  pregnant,  the  re3idae  of  his  property,  real  and  personal ; 
and  in  case  the  said  child  should  not  come  to  this  world  alive,  or 
should  not  arrive  at  the  age  of  maturity,  he  directed  the  property 
allotted  to  her  to  be  given  to  his  daughter  Margaret ;  and  if  his 
said  daughter  Margaret  should  leave  this  world  before  marriage, 
hel  then  bequeathed  her  portion  to  the  child  with  whom  bis  wife 
was  then  pregnant ;  and  in  case  they  should  both  die  without 
arriving  at  the  age  of  maturity,  he  directed  that  50(M.  of  the 
property  before  bequeathed  to  his  children  sho^ild  go  to  his  wife, 

and  the  remainder  among  his  brothera  and  sisters 
[*141]    equally.    He  then  desired  that  *his  executors  diould 

put  the  property  of  his  children  into  the  hands  of  some 
respectable  person  at  interest^  the  interest  to  be  laid  out  upon 
their  education,  and  the  residue  to  be  reserved  until  they  should 
arrive  at  agie.    He  further  desired  that  neither  of  his  childieQ 
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Aoald  msantj  without  the  consent  of  his  ^vife  and  executors,  and 
in  case  either  of  them  should  do  ao,  then  that  the  portion  of  the 
offender  should  be  gtven  to  the  other,  reserving  to  the  executors 
the  power  of  giving  to  tlie  offender  that  portion  of  the  property 
which  they  might  deem  proper. 

The  posthumous  child  was  bom  alive  and  lived  one  year,  hav* 
ing  died  in  the  lifetime  of  Margaret,  who  lived  to  the  age  of  six- 
teen only,  having  previously  macle  her  will. 

The  bill  was  filed  by  the  executor  of  Margaret,  to  carry  the 
trusts  of  J.  Woodlock's  will  into  effect. 

Mr.  Bdllf  Mr.  Woul/e^  and  Mr.  Hudson  for  the  plaintiff. 

The  unqualified  gift  of  1,000Z.  to  Margaret,  in  the  first  part  of 
the  will,  if  not  defeated  by  the  contingencies  subsequently  speci- 
fied, now  belongs  to  her  personal  representative.  The  testator 
directs  (in  case  of  Margaret's  decease  before  marriage),  that  her 
portion  should  go  to  the  posthumous  child,  but  as  the  latter  died 
in  the  lifetime  of  Margaret,  the  contingency  has  not  literally 
happened,  and  therefore  her  legacy  has  not  been  divested.  Be« 
sides  the  share  of  the  posthumous  child,  in  case  it  should 
*not  arrive  at  maturity,  is  in  another  part  of  the  will  left  [*143] 
to  Margaret,  so  that  Margaret's  legacy  has  reverted  to 
her,  and  in  either  view  it  belongs  to  the  plaintiff.  As  to  the 
limitation  over  to  third  persons,  in  case  both  the  testator's  chil- 
dien  should  die  before  they  arrived  at  the  age  of  maturity,  that 
has  not  taken  effect,  as  Margaret  lived  to  the  age  of  sixteen,  and 
there  is  authority  for  saying  that  females  arrive  at  maturity  at 
twelve;  moreover  this  limitation  is, rendered  nugatory  by  the 
last  clause  in  the  will,  which  directs,  that  in  case  either  child 
should  marry  without  consent,  her  share  should  go  to  the  other; 
this  is  totally  inconsistent  with  the  previous  bequest  over,  and 
the  last  clause  in  a  will  must  prevail.  Where  the  event  on 
which  a  legacy  is  given  over,  is  not  so  described  as  to  satisfy  the 
court  of  the  intention  of  the  testator,  the  bequest  over  will  be 
d^ated 
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Mr.  Hichards  for  ike  personal  representatiye  of  the  poathumorxs 
child 

The  Lord  Chancellor: — ^The  testator  gave  to  Margaret 
Woodlock  1,000Z.,  tliat  is  a  simple  bequest,  and  the  residue  of 
his  property,  real  and  personal,  to  the  child  with  whom  his  wife 
was  then  pregnant,  and  in  case  that  child  should  not  be  bom 
alive,  or  not  arrive  at  the  age  of  maturity,  he  then  directed  that 
the  property  intended  for  it  should  go  to  Margaret  In  the  ab- 
stract, what  does  the  age  of  maturity  mean?  maturity  may  mean 
either  twenty-one  or  marriage,  but  in  this  case,  I  think 
[*148]  *it  must  mean  marriage :  generally  speaking,  if  a  word 
have  a  proper  sense,  and  the  testator  use  it  in  its  proper 
sense,  it  qjtnnot  in  the  same  will  be  read  in  any  other ;  because 
he  has  shown  that  he  knows  how  to  use  the  term,  and  it  requires 
a  strong  case  to  enable  the  court  to  give  two*  different  meanings 
to  the  same  word  in  the  same  instrument ;  however,  in  this  case 
I  think  marriage  and  maturity  mean  the  same  thing,  for,  in  a 
subsequent  clause  of  the  wiU,  the  testator  provides  that  in  case 
his  daughter  Margaret  should  die  unmarried,  her  share  should 
go  to  the  posthumous  child,  and  in  case  they  should  both  die 
without  arriving  at  the  age  of  maturity,  he  then  wills  his  entire 
property  over  to  third  persons ;  he  thus  tells  us  that  by  maturity 
he  means  marriage.  Mr.  Hudson  argues  that  the  last  clause  in  a 
will  must  prevail,  if  it  be  inconsistent  with  the  former ;  that  is  a 
fair  rule  of  construction  if  it  abtually  does  override  and  defeat 
the  former  limitations.  It  has  been  said  there  is  no  magic  in 
words,  and  I  say  there  is  no  magic  in  the  particular  position  of 
a  clause  in  a  will :  and  the  court  must  endeavor,  if  possible,  to 
give  effect  to  the  whole  intient,  and  dovetail  the  sentences  into 
each  other.  The  testator  then  provides  that  if  either  of  his  chil- 
dren should  marry  without  the  consent  of  his  executors,  the  por- 
tion of  the  offender  should  go  to  the  other,  and  thus  puts  a  check 
upon  a  premature  marriage. 

Mr.  B(dl  has  aigued  that  the  absolute  gift  to  Margaret  in  the 
first  part  of  the  will  is  not  defeated  by  the  subsequent  limi- 
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tationS)  as  the  poBthumous  cliild  died  in  the  ^lifetime  [*144] 
of  Margaret,  and,  therefore,  the  express  contingency  did 
not  literally  happen,  relying  upon  the  doctrine  laid  down  in 
Smither  v.  WiUockifl)  and  Harrmn  v.  Foreman^Q))  and  that  class 
of  cases.(c)  In  the  latter  case,  there  was  a  bequest  to  A.  and 
afterwards  to  B.  and  C.  in  equal  shares,  and  in  case  either  died 
in  the  lifetime  of  A.,  the  whole  to  the  survivor  living  at  her  de- 
cease ;  the  court  there  held,  that  the  gift  over  was  a  substitution, 
and  as  both  died  in  the  lifetime  of  A.,  the  expreis  contingency 
not  having  happened,  their  interest  w^as  not  divested.  That  docs 
not  apply  to  this  case,  for  here  the  testator  directs  that  if  either 
of  his  children  should  die  without  being  married,  the  share  of 
that  child  should  go  to  the  other,  and  if  they  both  died  without 
being  married,  then  the  whole  should  go  over  to  thir^  persons. 
Both  these  contingencies  have  happened,  and  the  gift  over  has,  I 
think,  taken  place.  * 


♦Alexander  v.  Crosbie.  [*145] 

1835:  28th  January. 

A  marriage  settlement  recited  an  agreement  to  convey  a  certain  estate,  save  and  ex- 
cept the  lands  of  Ballyheniy  and  its  sabdenominationa,  bat  the  operative  part  of 
the  deed  purported  to  convey  by  name,  as  a  separate  denomination,  the  lands  of 
Killahan,  which  it  was  proved,  were  reputed  a  subdenomination  of  Ballyhenry, 
Held — that  there  was  not  sufficient  evidence  of  mistake  to  justify  the  court  in  stri- 
king Hillahan  out  of  the  settlement. 

SarMey  the  court  will  reform  a  settlement  where  the  mistake  is  clearly  estabhshed 
by  parol  evidence,  even  though  there  is  nothing  in  writing  to  which  the  parol  evi« 
dence  may  attach. 

By  articles  of  agreement,  bearing  date  the  9th  of  December, 
1745,  it  was  covenanted  to  settle  certain  lands,  described  as  "  all 
that  and  those  the  lands  of  Ballynoe,  Clonderrics,  &c.,  Bally- 

(a)  9  Vea.  233.  (6)  6  Ves.  207. 

(c)  See  Skey  ▼.  Barnes,  3  Mer.  335 ;  Browne  v.  Kenyan,  3  Mad  410 ;  Siurgess  ▼. 
Ptarsm,  4  ICad.  411 ;  WhiUdl  v.  Dudin,  2  Jac.  &  W.  279 ;  Bnmihead  v.  Hunij  2  Jaa 
A  W.  459. 
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henry,  and  Ejllahan."  And  by  a  deed  of  1788,  the  said  lands, 
under  the  same  description  of  "  Ballynoe,  Clonderries,  Bajly- 
henry,  Killahan,"  together  with  other  denominations,  were  con- 
veyed upon  certain  trusts  which  it  is  not  necessary  to  particu- 
larize. James  Grosbie  afterwards  became  entitled  to  an  ^tate 
for  life  in  these  several  lands,  with  remainder  to  his  son  Pierce 
in  tail,  and  an  ultimate  remainder  to  himself  in  fee.  And  hj 
an  indenture,  bearing  date  the  10th  of  January,  1815,  and  mad© 
between  the  sdd  James  Grosbie  of  the  first  part,  the  said  Pierce 
Crosbie  of  the  second  part,  John  Mitchell,  and  Elizabeth  his 
daughter,  of  the  third  part,  and  trustees  of  the  fourth  part,  after 
reciting  that  a  marriage  was  intended  to  be  had  between  the  said 
Pierce  Grosbie  and  said  Elizabeth  Mitchell,  and  that  it  had  been 
agreed  uppn  that  all  and  singular  the  estates,  towns,  lands,  &c., 
of  them  the  said  James  Grosbie,  and  Pierce  his  son,  situate  in 
the  county  of  Kerry,  of  every  denomination,  s^ve  and  except 
the  town  and  lands  of  Ballymalis,  and  the  townland  of  Bally- 
henry,  and  their  subdenominations,  should  be  settled  and  assured 
upon  certain  trusts,  they  the  said  James  and  Pierce  Grosbie  con- 
veyed to  trustees  and  their  Heirs,  all  that  and  those  the 
[*146]  towns  and  lands  of  Ballynoe,  *Glonderrie8,  Killahao, 
jcc.,  with  their  and  each  of  their  rights,  members  and  ap- 
purtenances, to  hold  the  same  upon  trust,  to  permit  Pierce  GrosHe 
and  his  intended  wife  to  receive  certain  annuities,  and  subject 
thereto  to  the  use  of  said  James  Grosbie  for  life,  remainder  to 
Pierce  for  life,  with  remainder  to  the  first  and  other  sons  of  the 
said  marriage,  in  tail  male,  &c.  And  by  the  said  deed,  the 
said  James  and  Pierce  Grosbie  then  conveyed  unto  the  same 
trustees  and  their  heirs,  nil  that  and  those,  the  two  townlands 
called  the  two  Ballymalises,  and  the  town  and  lands  of  Bally- 
henry,  to  hold  the  same,  with  their  appurtenances,  to  and  for 
the  use  and  benefit  of  the  said  James  Grosbie,  his  heirs  and 
assigns  forever. 

By  a  deed,  dated  the  19th  July,  1819  (reciting  the  deeds  ci 
1745  and  1788,  and  the  last-mentioned  settlement  of  1815),  in 
consideration  of  two  several  sums  of  8,500Z.  and  4,000?.,  the  said 
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James  Crosbie  conveyed  to  Messrs.  fry  and  Chapman,  their 
heirs  and  assigns  forever,  all  that  and  those,  the  towns  and  lands 
of  Ballyhenry  (therein  mentioned  as  known  by  the  subnames  of 
Toneaknuck,  Ealbraccan,  and  Killahan,  or  by  whatever  other 
names  or  denominations  the  same  were  known),  npon  trust  to 
sell  the  same,  and  pay  themselves  out  of  the  produce  of  the  sale, 
the  sum  of  7,500?.  with  interest,  and  stand  possessed  of  the 
mirplus  in  trust  for  the  said  James  Crosbie,  his  executors,  &c., 
and  to  convey  such  part  as  should  not  be  sold,  to  the  said  James 
Crosbie,  his  heirs  and  assigns. 

*In  1825,  the  Messrs.  Fry  and  Chapman  filed  their  [*147] 
original  bill,  setting  forth  the  several  deeds  before  men- 
tioned ;  and  having  been  declared  bankrupts  in  1828^  a  supple- 
mental bill  was  filed  by  the  present  plaintifls,  their  assignees,  in 
which  they  charged  that  Killahan  was  a  subdenomination  of 
Ballyhenry ;  that  at  the  time  of  the  execution  of  the  said  settle- 
ment, it  was  the  intention  of  the  parties  that  the  entire  town- 
land  of  Ballyhenry  should  be  conveyed  to  the  use  of  James 
Crosbie  in  fee,  to  enable  him  to  discharge  all  the  debts  and  in- 
cumbrances affecting  his  estates ;  and  that  Killahan  was  unin- 
tentionally and  by  mistake  conveyed  to  the  said  trustees  upon 
the  other  trusts  of  said  settlement ;  and  prayed,  amongst  other 
things,  that  the  deed  of  the  10th  of  January,  1815,  might  be  re- 
formed and  altered  according  to  the  true  intention  and  a^e- 
ments  of  the  parties  thereto,  by  striking  out  £rom  amongst  the 
several  settled  lands,  thereby  conveyed  in  strict  settlement,  said 
subdenomination  of  KUlahan,  and  that  same  might  be  declared 
to  be  liable  to  the  trusts  of  the  said  deed  of  19th  July,  1819. 

The  plaintiflFs  examined  several  witnesses,  who  proved  that 
Killahan  was  reputed  and  considered  as  a  subdenomination,  and 
part  of  Ballyheriry. 

Mr.  Farrell,  and  Mr.  Ilickson,  for  the  plaintif&. 

The  only  question  is,  whether  the  insertion  of  Killahan,  in  the 
operative  part  of  the  deed,  was  in  pursuance,  or  in  violation  of 
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the  deliberate  and  clear  intention  of  tke  parties  ex- 
[*148]    pressed  *in  the  recited  ^reement    It  was  the  intention 

to  except  Ballyhenry  and  its  subdenomination,  and  it 
has  been  clearly  proved  that  Kiilahan  was  always  considered  as 
a  subdenomination  of  Bally  henry.  This  is  not  an  attempt  to 
vary  a  settlement  by  mere  parol  evidence,  inasmuch  as  the  re- 
cital in  the  deed  affords  sufficient  evidence  of  the  intention  to 
exclude  Kiilahan  from  the  lands  then  about  to  be  settled,  and 
must  control  that  part  of  the  deed  by  which  it  is  conveyed 
through  accident  or  mistake,  Beaumont  v.  Bramley.ia) 

Mr.  Warren^  Mr.  Ardill^  and  Mr.  Fitzgerald^  contra. 

The  plaintiffs  having  failed  to  show  that  Kiilahan  was  con- 
veyed contrary  to  the  intention  of  the  parties ;  there  is  no  evi- 
dence of  instructions  for  preparing  the  deed  of  1815  ;  nothing  to 
show  the  concurrent  intent  of  all  the  parties ;  Townshend  v.  Stan- 
groom  ;{b)  or  that  Kiilahan  was  considered  as  a  subdenomination 
by  the  friends  of  the  young  lady,  who,  on  the  contrary,  may 
have  had  the  value  of  it  in  their  contemplation  at  the  time  of  the 
settlement ;  and  no  compensation  could  be  now  made  to  her  or  her 
children  if  this  denomination  be  struck  out;  iP Alpine  v.  ASwift{c) 
The  deeds  of  1745  and  1788,  in  which  Ballyhenry  and  Kiilahan 
are  treated  as  distinct  denominations,  are  stated  in  the  bill,  and 
recited  in  the  deed  of  1819  under  which  the  plaiiitifla  claim. 

[*149]     *Mr.  Litton  in  reply. 

It  was  the  habit  of  conveyancers  in  Ireland  to  recite  for 
security  sake  the  several  names  by  which  a  townland  and  its 
subdenominations  were  called,  so  that  no  inference  can  be  drawn 
from  the  circumstance  of  these  names  being  placed  in  juxtaposi- 
tion in  an  old  deed. 

The  Lord  Chancellor; — Although  I  had  not  the  slightest 
doubt  on  this  question,  I  thought  it  right  to  hear  the  arguments 

{a)  Tun  ft  RuflB.  41.  (c)  I  Ball  ft  Be&  285. 

(b)  6  Vos.  32a 
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of  all  the  counsel.  As  to  the  authority  of  a  court  of  equity  to 
reform  a  settlement,  nobody  can  dispute  its  power  to  correct  a 
mistake  ;(a)  and  it  is  not  material  that  the  settlement  Avas  made 
and  the  property  actually  conyeyed  by  it  for  valuable  considera- 
tion, for  if  any  part  of  the  property  was  included  by  mistake, 
this  court  may  take  it  out  of  settlement  without  compensation. 
But  a  court  of  equity  is  always  tender  in  varying  a  settlement, 
where  the  effect  will  be  to  defeat  vested  rights,  or  .where 
it  is  sought  to  do  so  *on  mere  parol  evidence..  In  all  [*150] 
the  cases,  perhaps,  in  which  the  court  has  reformed 
a  settlement,  there  has  been  something  beyond  the  parol  evi- 
dence ;  such,  for  instance,  as  the  instructions  for  preparing  the 
conveyance  or  a  note  by  the  attorney,  and  the  mistake  properly 
accounted  for  ;(6)  but  the  court  would,  I  think,  act  where  the 
mistake  is  clearly  established  by  parol  evidence,  even  though 
there  is  nothing  in  writing  to  which  the  parol  evidence  may  at- 
tach. But,  in  the  present  case,  the  parol  evidence  is  adduced, 
not  to  show  a  mistake,  but  to  lay  a  foundation  for  showing  that 
there  may  have  been  a  mistake.  The  evidence  goes  to  establish 
the  fact,  that  Killahan  was  considered  a  subdenomination  of 
Ballyhenry,  and  I  must  take  that  as  a  fact  established.  No  at- 
tempt has  been  made  to  prove  the  contrary :  this  then  leaves  the 
case  open  to  the  weight  to  be  given  to  that  fact.    The  question 

(o)  See  Uvedale  v.  Halfptnny,  2  P.  Wme.  151 ;  MoUaux  t.  London  Assuranee 
(hmpany^  1  Atk.  545 ;  Benkk  v.  Royai  Excfutnge  Assurance  Office^  1  Vea.  Son.  311 ; 
Baker  v.  PcUne,  Ibid.  456;  Taylor  v.  Madd,  cited  in  5  Ves.  695 ;  Countess  of  Shd- 
hourne  v.  Inchiquin,  1  B.  C.  C.  338 ;  Iligginson  v.  KeUy^  1  BaU  &  Bea.  252;  Ex  parte 
Vemer,  Ibid  260;  BaU  v.  Stories  1  Sim.  &  Stu.  210.  And  as  to  mistakes  in  bonds, 
see  Simpson  t,  Vaughan,  2  Atk.  32 ;  Bishopr.  Church,  2  Ves,  Sen.  106;  Thomas y. 
Fraser,  3  Ves.  399;  Burn  v.  Burn,  Ibid.  573  ;  9  Ves.  125;  10  Ves.  227  ;  19  Vesi 
475. 

(b)  Young  v.  Young,  cited  in  1  Dick.  295 ;  Rogers  t.  Earl^  I  Dick.  294 ;  Thomas 
r.  Davis,  1  Dick.  301 ;  Jenkins  v.  Quinchant^  cited  in  5  Ves.  596 ;  n.  S.  C.  Ambler, 
147 ;  Barstow  ▼.  Kavington,  5  Ves.  593.  See  also  Coldcoi  r.  EiO,  1  Cha.  Ca.  15,  S. 
C.  2  Freem.  173 ;  Fidder  y.  Studley,  Finch,  90;  but  in  Harwood  v.  WaUis,  cited  in  2 
Ves.  Sen.  195,  the  court  refused  to  admit  parol  evidence,  there  being  nothing  in 
ivriting  under  the  hands  of  the  parties  to  show  their  intention ;  and  see  the  observa- 
tions upon  these  cases  by  Sir  E.  Sugden,  in  the  Treatise  upon  Vendors  and  Purcha- 
sers, y(A,  I  160,  et  seq.  9tb  ed. 
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for  me  now  to  decide  is^  whether,  on  the  &ce  of  the  settlemeBt 
of  1815,  there  is  sufficient,  with  the  knowledge  of  this  &ct,  to 
enable  me-  to  strlice  that  denomination  out  of  the  settle- 
ment. The  recital  in  the  commencement  is  in  these 
[*151]  *tenns  :(a)  "  and  ^rhereas  it  has  been  agreed  that  all 
and  singular  the  estates,  towns,  lands,  &c.,  of  them  the 
said  James  Crosbie  and  Pierce  Crosbie,  situate  in  the  county  of 
Kerry,  of  every  denomination,  save  and  except  the  town  and 
lands  of  Ballymalis,  and  the  townland  of  Ballyhenry,  and  their 
subdenominations,  shall  be  settled  and  assured,".  &c.  Nothing 
can  be  more  express,  I  admit.  The  manner  in  which  this  h^ 
tention  is  carried  into  execution  is  this;  in  consideration  of  the 
fortune  of  the  lady,  and  of  the  said  intended  marriage,  the 
fiither  and  the  son  do  not  convey  all  the  estates  by  a  general  de- 
scription, but  take  upon  themselves  to  describe  the  several 
estates;  it  is  not  a  general  conveyance  of  all  the  estates,  "  save 
and  except  Ballymalis  and  Ballyhenry,"  but  a  conveyance  of  the 
several  denominations  by  name,  including  Killahan.  The  ques- 
tion then  is,  was  Killahan  inserted  among  the  others  by  mistake  ? 
I  have  here  to  deal  with  the  case  of  a  conveyance,  not  by  a 
general  description,  but  where  the  parties  give  a  description  of 
the  exact  portions  they  intend  to  convey ;  I  find  Killahan  in  the 
midst  of  others  which  are  conveyed,  and  I  see  no  reason  to  sup- 
pose that  it  was  not  intended  to  be  conveyed ;  on  the  contrary, 
I  must  suppose  that  such  was  the  intention,  for  in  a  subsequent 
part  of  the  deed,  I  find  the  parties  describing  the  excepted  por- 
tion in  the  terms,  "  all  that  and  those  the  two  Bally- 
[*152]  malises  and  Ballyhenry,  with  their  ^appurtenances." 
It  is  singular  that  in  this  part  of  the  deed  there  is  not 
a  word  sfiid  of  the  subdenominations.  Though  I  admit  the 
head  denomination  will  carry  the  subdenomination,  yet  that 
point  cannot  arise  where  the  particular  denomination  is  excluded. 
There  is  enough  on  the  fSaoe  of  the  deed  to  satisfy  me  that  the 
parties  intended  to  convey  Killahan.  The  difficulty  is  the  same 
as  in  the  case  cited  from  Turner  and  Eussell,  and  the  evidence 

(a)  As  to  the  effect  of  recitala,  see  Moore  y.  MagraOi^  Cowp.  9 ;  Doran  y.  Boss,  1 
Ves.  Jun.67;  Fayney.  CoOier,  1  Ves.  Jun.  170j  Ait&y  y.  Ltoyd;  5  Russi  344. 
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does  not  clear  away  that  difficulty.  I  must  sacrifice  either  the 
first  or  the  second  part  of  the  deed ;  if  there  are  two  parts  of  a 
deed  inconsistent  with  each  other,  I  must  sacrifice  one,  but  can 
I  have  any  doubt  in  sacrificing  the  general  description  in  the 
first  part  in  fevor  of  that  in  the  latter  part,  in  which  there  is  a 
clear,  defined,  and  expressed  intention?  I  must  not  lose  sight 
of  this,  that  the  Crosbies  were  dealing  with  the  friends  of  the  in- 
tended wife,  and  who  was  so  likely  to  know  the  proper  descrip- 
tion of  the  premises  as  James  Crosbie?  If  Japies  Crosbie  con- 
veyed the  estates  for  the  lady  and  her  issue  by  name,  he  cannot 
afterwards  expect  to  cut  down  the  conveyance  so  expressly 
made,  in  order  to  increase  his  own  portion.  There  is  no  evi- 
dence to  show  that  the  relations  of  the  lady,  or  the  lady  herself 
did  not  take  into  consideration  the  value  of  Killahan.  If  there 
has  been  a  mistake  I  regret  that  it  has  occurred,  but  it  is  impos- 
sible to  sacrifice  the  rights  of  the  widow  and  of  the  issue  in  favor 
of  a  person  who  could  protect  himself,  and  who  knew  the 
particular  denominations  of  the  estate,  and  who  introduced  the 
exception. 

*The  persons  claming  against  the  issue  under  the  [*153] 
subsequent  conveyance  are  entitled  to  little  consideration, 
although  if  they  have  rights  the  court  will  give  them  their  rights. 
Their  own  bill  states  the  deeds  of  1745  and  1788,  in  which  lat- 
ter Killahan  is  conveyed  as  a  separate  denomination.  I  admit 
it  is  put  in  juxtaposition  with  Ballyhenry,  but  still  this  was 
Bufiicient  to  have  put  the  creditors  on  inquiry.  In  the  deed  of 
1819  there  is  a  recital  of  the  deed  of  1745,  in  which  I  find  Killa- 
han stated,  though  I  do  not  find  Ballymalls :  if  the  parties  them- 
selves have  from  time  to  time  treated  Killahan  as  a  separate 
denomination,  where  they  intended  it  to  pass  by  its  own  proper 
name,  how  can  I  say  that  it  was  included  by  mistake  in  the  con- 
veyance by  its  own  name,  when  it  was  not  named  among  the 
excepted  denominations?  The  claim,  therefore,  made  by  the 
creditors  under  the  deed  of  1819,  is  altogether  without  founda- 
tion. I  shall  dismiss  so  much  of  their  bill  with  costs,  as  seeks  to 
reform  the  settlement 
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[*154]  *Lawless  V.  SHAW.(a) 

1835 :  30th  January. 

A.  S.  being  seised  in  fee  of  certain  lands,  devised  the  same  to  W.  S.  for  life,  with  re* 
mainders  over,  and  expressed  it  to  be  his  particular  desire,  that  his  executon^ 
whilst  acting  in  the  management  of  his  affairs,  and  WT.  S.,  when  he  should  enter 
into  the  receipt  and  management  of  the  rents,  should  continue  B.  £.  L.  in  the  re- 
ceipt and  management  thereof|  and  should  likewise  employ  and  retain  him  in  the 
receipt  agency,  and  management  of  the  rents  of  such  other  lands  aa  should  be  pur- 
chased  in  pursuance  of  the  directions  of  his  will,  at  the  usual  fees  allowed  to  agents 
Held — a  trust  for  B.  K  L.,  and  that  the  devisees  were  bound  to  retain  him  as 
agent  at  the  usual  fees. 

'f  a  property  be  g^ven  by  will  absolutely  and  without  restriction,  the  court  will  not 
lightly  impose  upon  it  a  trust  upon  mere  words  of  reoonunendation  or  confidence. 

La  agent,  imposed  by  will  upon  the  devisee  of  an  estate,  may  be  removed  by  this 
court  if  he  conduct  himself  improperly. 

W.  A.  Shaw,  being  seised  of  estates  in  fee  simple,  and  also 
possessed  of  considerable  personal  property,  by  his  will,  dated 
the  17th  August,  1829,  devised  his  real  estates,  charged  with 
certain  annuities,  to  trustees  to  the  use  of » his  fi?^nd,  William 
Shaw  (then  aged  about  twenty  years)  for  life,  without  impeach- 
ment of  waste,  with  remainder  to  his  first  and  other  sons  in  tail 
male,  and  in  defiault  of  such  issue  to  the  use  of  W.  J.  Alexander 
for  life,  remainder  to  W.  Alexander,  his  eldest  son,  for  life,  re- 
mainder to  his  first  and  other  sons  in  tail  male,  with  divers  re- 
mainders over.  And  the  testator  directed  that  the  said  W.  J. 
Alexander  and  W.  Alexander,  and  their  respective  male  issue, 
when  they  should  respectively  come  into  possession  of  the  said 
estates,  should  take  the  name  and  use  the  arms  of  Shaw ;  and  in 
case  of  their  refusal  or  neglect  so  to  do,  then,  that  the  estate 
should  go  to  the  person  next  in  remainder. 

As  to  the  residue  of  his  personal  estate,  he  directed  his  trus- 
tees, after  payment  of  his  debts,  legacies  and  funeral  expenses, 
to  invest  the  same  in  the  purchase  of  lands  in  fee  simple  or  per* 

(a)  Reversed,  1  Dru.  &  Walsh,  512. 
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petoal  inheritance,  and  stand  seised -thereof  upon  the  same  uses 
as  were  expressed  concerning  his  other  estates ;  with  a  proTiao 
that  such  purchase  should,  during  the  minority  of  his  friend 
William  Shaw,  be  made  with  the  approbation  of  one  of 
the  Masters  of  *Chancery,  upon  a  reference  to  be  made  [*156] 
to  him  in  a  cause  to  be  instituted  for  that  purpose ;  but 
after  said  William  Shaw  should  attain  his  majority,  then  that 
the  interference  of  a  court  of  equity  should  be  unnecessary,  and 
that  such  purchase  should  thenceforward  be  made  by  his  trus- 
tees, with  the  consent  in  writing  of  his  friend  William  Shaw. 

The  testator  then  directed  that  his  executors  should  apply  the 
aimual  sum  of  8002.  in  the  maintenance  and  education  of  the 
said  WUliam  Shaw,  until  he  should  attain  the  age  of  twenty -one ; 
and  bequeathed  to  the  plaintiif  the  sum  of  1002.  in  the  following 
words :  "  I  also  give  and  bequeath  unto  my  friend  and  agent, 
B.  £.  Lawless  of  Harcourt  street,  in  the  county  of  Dublin,  the 
sum  of  1002.,  as  a  token  of  my  esteem  for  him."  He  then  be* 
queathed  to  the  industrious  poor  on  his  estates  of  Kentstown, 
Veldanstown,  and  Knockirk,  in  the  county  of  Meath,  the  sum  of 
1502.,  which  sum  he  directed  should  be  paid  by  his  executors  to 
his  agent,  the  said  B.  E.  Lawless,  to  be  by  him  distributed 
amongst  them  in  such  manner,  shares  and  proportions,  and  to 
such  objects  of  charity,  residing  thereon,  as  well  as  in  the  neigh- 
borhood  thereof,  as  he  should  deem  most  advisable  and  deserving 
of  pecuniary  aid." 

Lnmediately  after  the  above  clause  there  followed  this  passagej 
upon  which  the  question  in  the  cause  arose :  ''  And  it  is  also  my 
particular  desire,  that  my  said  executors,  whilst  acting  in  the 
management  of  all  or  any  of  my  affairs  under  this  my 
will,  as  also  my  friend  *William  Shaw,  when  he  shall  [*156] 
enter  into  the  receipt  and  perception  of  my  said  rents  of 
Kentstown,  Veldanstown  and  Knockirk,  shall  continue  the  said 
B.  £.  Lawless  in  the  receipt  and  management  thereof,  and  like- 
wise shall  employ  and  retain  him  in  the  receipt,  agency  and 
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management  of  the  rents  and  issues  of  such  other  lands  and 
premises  as  shall  and  may  be  purchased  and  settled  in  pursuance 
of  the  directions  hereinbefore  contained,  at  the  usual  fees  allowed 
to  agents,  he  having  acted  for  me,  since  I  became  possessed  of 
said  estate,  fully  to  my  satisfaction." 

And  the  testator  further  bequeathed  a  sum  of  150/.  to  the 
plaintiff,  whom  he  described  ^^  as  his  friend  and  ageni^^^  to  purchase 
and  erect  a  monumental  tablet,  containing  inscribed  thereon  the 
names  of  the  several  members  of  his  family  who  had  been  in- 
terred in  his  burial  ground  of  Kentstown. 

In  the  month  of  October,  1829,  the  testator  died,  leaving  a 
large  personal  property,  a  portion  of  which  was  invested  by  the 
trustees'  in  the  purchase  of  an  estate  called  Cruisetown,  pursuant 
to  the  directions  in  the  wall.  In  the  month  of  December  the  de- 
fendant William  Shaw  attained  his  majority,  and  in  the  summer 
following,  upon  the  completion  of  the  purchase  of  the  Cruise- 
town  estate,  he  informed  the  plaintiff  B,  E.  Lawless,  who,  up 
to  that  period,  had  continued  to  act  as  land  agent,  that  it  was 
not  his  intention  to  employ  him  any  longer  as  such,  and  that  he 
had  appointed  another  person  in  his  place. 

[*157]  *The  plaintiff  thereupon  filed  his  bill  in  September, 
1881,  praying  that  ho  might  be  declared  entitled,  accord- 
ing to  the  true  construction  of  the  will,  to  be  continued  in  the 
receipt  of  the  rents  of  the  devised  estates,  and  to  be  employed  in 
the  receipt  of  the  rents  of  the  estate  purchased  pursuant  to  the 
trusts  of  the  will,  at  the  usual  fees  paid  to  agents,  as  also  of  any 
other  estates  to  be  thereafter  purchased,  with  any  part  of  the 
residue  of  the  said  personal  property,  offering  to  act  as  land  agent 
and  to  discharge  all  the  duties  thereof;  and  that  the  defendant 
might  elect  either  to  permit  him  so  to  act,  and  in  such  event  that 
he  might  be  declared  entitled  to  receive  yearly  one  shilling  in 
the  pound  on  the  rental  of  the  said  estates  as  agent's  fees,  or  to 
make  compensation  to  him  for  the  value  of  the  said  agency ;  ^ 
that  the  amount  of  such  agency  fees  or  compensation  might  be 
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declared  a  charge  upon  the  rente  and  profite  of  the  said  estates, 
and  that  the  defendant  might  be  declared  to  be  a  trustee  for  him 
the  said  plaintiff,  as  to  so  much  of  the  rente  of  the  said  estates  as 
should  be  required  to  keep  down  the  amount  of  such  agency 
fees  or  compensation. 

The  defendant  in  his  answer  insisted  that,  according  to  the 
true  construction  of  the  will,  it  was  not  imperative  on  him  to 
employ  the  plaintiff  as  his  agent,  and  he  also  impeached  his 
character  and  capacity ;  but  the  latter  part  of  the  case  was  subse- 
quently abandoned  at  the  hearing,  and  the  defendant  relied  solely 
upon  the  construction  of  the  wilL 

*The  cause  was  heard  on  the  29th  of  May,  1888,  [♦ISS] 
before  Lord  Plunket,  who  dismissed  the  bill  with  costs, 
except  those  coste  which  had  been  occasioned  by  the  imputations 
cast  upon  the  plaintiff's  character,  as  to  which  each  party  was 
decreed  to  abide  his  own  costs.  The  cause  now  came  on  to  be 
reheard  at  the  instance  of  the  plaintiff 

Mr.  Richards  and  Mr.  Ball^  for  the  plaintiff 

It  is  well  established  that  words  of  request,  desire,  or  recom- 
mendation in  a  will  are  to  be  construed  as  imperative,  and  as 
creating  a  trust,  provided  the  subject  matter  and  the  objecte  are 
suflSciently  certain  or  capable  of  being  ascertained ;  it  must  be 
admitted  that  the  words  in  this  case  are  sufficiently  imperative — 
they  are  of  the  strongest  character.  The  only  question  then  is, 
whether  the  subject  matter  and  the  object  are  sufficiently  certain ; 
now  the  office  itself  and  the  subject  on  which  the  devise  is  to 
operate,  viz.,  the  life  estate  of  the  defendant,  are  sufficiently  cer- 
tain, and  the  object  is  pointed  out  by  name.  We  rely  upon  the 
authority  oillibhert  v.  IIibbert,{a)  and  Tibbils  v.  Tihbits.{b)  Every 
objection,  applicable  to  the  principal  case,  applies  equally  to  that 
of  Tihbiis  V.  Tilhiis^  and  the  inconvenience  there  was  quite  as 
great  as  in  the  case  before  the  court ;  it  is  as  annoying  to  a  land- 

(a)  3  Mer.  681.  (6)  19  Vea.  666;  a  C.  Jac  31t. 
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lord  to  be  obliged  to  continue  a  tenant  who  may  be  refhtctory^ 
as  to  Mr.  Shatr  to  be  compelled  to  employ  the  plaintiff  as  hia 

agent  The  testator,  by  prescribing  tbe  terms  on  which 
[*159]    *the  plaintiff  was  to  be  continued  agent,  namely,  the 

payment  of  the  usual  fees,  has  shown  clearly  that  he 
intended  to  benefit  him.  The  estate  is  devised  in  strict  settle- 
ment, and  may  it  not,  therefore,  have  been  in  &e  contemplation 
of  the  testator  to  secure,  for  the  benefit  of  the  estate  itself,  and 
fiiose  in  remainder,  the  services  of  Mr.  Lawleas,  whom  he  him- 
self had  found  an  active  and  fidthfiil  agent? 

The  Attorney' Oenercd^  Mr.  Lefroy,  Mr.  Wamn  and  the  HoBb 
Mr.  P.  Plunketj  for  the  defendant. 

The  general  rule,  we  admit,  is,  that  words  of  desire  in  a  wiB 
may  amount  to  a  trust,  provided  the  subject  and  the  object  aie 
certain.  As  to  the  person  there  is  no  difficulty,  for  he  is  ascer- 
tained ;  but  the  question  is,  whether  the  subject  of  the  bequest, 
namely,  the  agency  of  the  estate,  is  a  matter  sufficiently  defined 
and  certdn.  Did  the  testator  mean  an  agency  of  a  different 
character  and  description  from  that  which  the  plaintiff  held  under 
himself?  there  is  no  ground  to  contend  that  he  did.  What  is 
understood  by  the  term  agent  ?  a  person  employed  at  the  will 
and  pleasure  of  another,  to  manage  and  receive  the  rents  of  an 
estate ;  substituting  this  definition  for  the  term  in  the  will,  the 
bequest,  then,  is  of  an  office  revocable  at  the  will  and  pleasure 
of  the  defendant.  If  the  testator  meant  to  employ  the  term  agent 
differently  from  its  ordinary  signification,  as  importing  an  irrevo- 
cable authority,  why  did  he  not  say  so?  where  he  intends  to  be 
imperative,  as  in  the  clause  directing  the  assumption  of 
[*160]  his  name  *and  arms,  and  also  in  the  paragraph  contain- 
ing the  bequest  to  the  industrious  poor,  he  uses  words 
clearly  mandatory^  as  **  I  direct,"  &c. ;  but  where  he  gives  the 
devisee  a  discretion,  as  in  the  clause  under  discussion,  he  uses 
different  language,  as  "  I  desire,"  &c.  Suppose  the  words  of  the 
testator  were,  I  desire  that  you  employ  Mr.  Lawless  as  your  law 
agent,  or  if  he  had  been  a  baker  or  tailor,  that  you  buy  your 
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«lolAKes  or  porehaae  jour  bread  &om  him,  would  that  raise  a  tnist 
which  this  court  could  be  called  upon  to  execute  ?  The  object 
of  ftuch  a  reootmnendatiou  could  not  be  intended  for  the  benefit 
<»f  the  jdaintijfbut  the  devisee.  If  this- office  is  to  be  held  a 
change  on  the  estate,  it  must  follow  the  lands  into  whatever  hands 
they  paasy  and  restrict  the  power  of  alienation.  The  construction 
contended  for  would  be  highly  inconvenient  to  the  clefendant, 
and  attended  with  injurious  consequences.  The  cases  cited  are 
distinguiahable  from  this ;  Tibbits  v.  Tibhits  was  a  devise  of  lands 
or  rents^  and  not  a  bequest  of  a  personal  ofnce,  and  there  was  a 
total  absence  in  it  of  all  amb^uity ;  in  Hibbert  v.  Htbbert  the  de- 
visees were  in&nts,  and  the  testator  todk  upon  himself  to  nomi- 
nate a  person  to  be  the  receiver  under  the  Court  of  Chancery^ 
and  exprened  an  intention  ci  benefiting  him  in  a  pecuniary  point 
of  view. 

Mr.  M^Kerma  in  reply. 

With  regard  to  the  objection  niade  to  the  construction  con* 
tended  for  by  the  plaintifi^  namely,  that  it  would  have 
the  effect  of  incumbering  the  estate  so  as  to  *interfere  [*1613 
with  the  power  of  alienation,  that  m^ht  have  been  urged 
with  equal  force  in  the  case  ot  Foley  v.  Parry^ia)  where  the  de- 
visee for  life  was  directed  to  superintend  the  education  of  the 
testator's  grandnepliew,  so  as  to  fit  him  for  any  respectable  pro- 
fession ;  and  it  was  held  that  the  expense  should  be  borne  by 
the  life  estate.  As  to  the  cases  put  of  a  direction  to  employ  a 
particular  baker  or  tailor,  the  court  would  execute  even  that 
trust,  if  the  direction  went  a  little  further,  and  required  that  the 
person  specified  should  be  paid  out  of  the  rents  of  the,  devised 
estate.  The  clause  in  question  is  connected  by  the  copulative 
"  also"  with  the  preceding  clause,  in  which  the  directions  are 
confessedly  imperative. 

Aik  FAruary, — The  Lord  Chancellor  :— The  point  for  ma 
to  decide  in  this  case  is,  whether  the  direction  in  the  will,  that 

(fli)  iSim  iaS{  affinDed«p(mi4)pea],Sl£jln0A^S4eii,I38. 
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Mr.  Lawless  should  be  retained  as  ^ent  over  the  estate  of  the 
defendant,  is  or  is  not  imperative  and  binding  on  the  tenant  for 
life  taking  under  the  will  ?  The  testator  charges  his  estates  with 
the  payment  of  certain  annuities,  and  directs  a  sum  of  300/.  & 
year  to  be  paid  for  the  maintenance  of  his  friend  Mr.  Shaw  (who 
it  seems  is  not  the  person  who  would  otherwise  have  sneceeded 
to  the  esiates).  The  testator  treats  him  as  a  minor,  and  as  he 
would  be  for  some  time  under  disability,  he  provides  a  mainten- 
ance for  him  until  he  should  attain  his  majority ;  and  in  the 

mean  time  the  estates  are  left  in  the  hands  of  the  trus> 
[*162]    tees  *during  the  minority.    It  must  be  admitted  that 

the  testator,  when  he  intended  it,  makes  a  distinction 
between  the  authority  given  to  the  trustees  during  the  minority 
and  that  which  they  are  to  exercise  after  Mr.  Shaw  should  attain 
twenty-one ;  for  example,  the  purchases  by  the  trustees,  during 
the  minority,  are  to  be  with  the  approbation  of  a  Master  of  this 
court,  but  when  he  attains  his  majority  they  are  to  be  made  with 
his  consent  in  writing ;  he  therefore  draws  a  marked  distinction 
between  the  authority  which  tke  trustees  are  to  have  before  and 
ailer  the  tenant  for  life  attains  twenty-one.  It  is  said  that  Mr. 
Lawless  drew  the  will,  and  therefore  it  is  argued,  if  any  doubt 
should  arise  upon  it,  it  ought  to  be  given  against  him.  Some 
evidence  indeed  was  offered  to  prove  that  he  prepared  the  will, 
but  it  was  objected  to,  as  this  point  was  not  put  in  issue  by  the 
answer.  I  therefore  rejected  that  evidence,  and  I  must  now  take 
it  as  a  will  to  be  construed  without  any  reference  to  the  personal 
character  of  Lawless. 

The  testator  in  a  former  part  of  the  will  gives  Mr.  Lawless, 
whom  he  described  as  his  friend  and  agent,  a  legacy  of  lOOt,  as 
a  token  of  his  esteem  for  him ;"  and  he  also  reposes  a  certain 
confidence  in  him  in  the  clause  preceding  the  one  in  question : 
*'  I  also  give  to  the  industrious  poor  on  my  estates  150i,  to  be 
paid  by  my  executors  to  my  agent,  the  said  B.  E.  Lawless,  to  be 
by  him  distributed  amongst  them  in  such  manner,  &c.,  as  he 
shall  deem  most  advisable."  This  further  direction  follows  the 
clause  on  which  the  present  question  has  arisen :  '*  I  also  give 
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unto  my  fnend  and  agent  B.  E.  Lawless,  160/.,  that  he 
*niay  be  enabled  to  erect  a  monumental  tablet,  &c. ;"  [*163] 
BO  that  Lawless  was  evidiently  a  person  in  whom  he  re- 
posed confidence.  First  he  gives  him  a  personal  legacy  of  100?., 
and  then  gives  160t,  which  he  directs  to  be  paid  to  him,  to  exer- 
cise his  discretion  in  the  distribution  of  it:  and,  lastly,  confides 
to  him  the  erection  of  a  monumental  tablet.  The  question  then 
is,  whether  or  not  it  is  imperative  on  Mr.  Shaw  to  employ  Law- 
less as  his  agent  ?  On  the  abstract  point  of  law  I  have  no  diffi- 
culty ;  the  words  are  quite  sufficient  to  raise  a  trust,  if  you  can 
collect  the  intention  from  the  entire  will  of  the  testator,  and  can 
show  that  the  person  is  certain,  the  ^subject  certain,  and  the 
amount  to  be  paid  certain.  I  can  see  nothing  uncertain  in  the 
direction  that  the  usual  fees  shall  be  paid  to  the  agent,  and  if 
there  were  any  question  on  that  point,  it  might  easily  be  ascer- 
tained in  the  Master's  office  what  the  usual  fees  are.  Since  the 
late  authorities  it  is  difficult  to  raise  a  trust  upon  words  of  re- 
commendation when  the  property  is  vested,  in  words,  absolutely 
and  beneficially  in  the  devisee.  In  the  case  of  Heneage  v.  An- 
dover^{a)  affirmed  on  appeal  in  the  Lords,  the  court  held  that  no 
trust  was  created,  mainly  upon  the  strong  expression  in  the 
actual  gift  to  the  devisee.  WrigfU  v.  Athyns^Q))  affi^rds  another 
instance  in  which  the  rule  has  been  confined.  There  was  a 
devise  and  bequest  of  real  and  personal  property  to  the 
wife  of  the  testator  and  *her  heirs,  "  in  the  fullest  confi-  [*164] 
dence,"  that  after  her  decease  she  would  devise  the  prop- 
erty to  the  family  of  the  devisor ;  on  this  devise  it  was  held  that 
she  was  not  entitled  to  cut  the  timber  on  the  estate  as  being  a 
mere  tenant  for  life.  At  the  time,  that  was  not  thought  a  sound 
decision,  and  there  was,  after  a  long  interval,  an  appeal  from  it 
to  the  Lords,  to  this  extent,  the  devisee  insisted  she  had  a  right 
to  all  the  incidents  in  point  of  enjoyment  belonging  to  an  estate 
in  fee  simple  during  her  life,  and  therefore  a  right  to  cut  timber. 
The  question  was  not  quite  decided  on  the  first  appeal,  and  the 
case  came  on  again  before  Lord  Eldon,  but  on  a  second  appeal 

(a)  10  PHoe,  230;  S.  0.  under  the  name  o^MeredUh  y.  Heneage,  1  Sim.  642. 
(ft)  19  Ves.  299. 
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in  the  same  seasion  that  noUe  Lard  ga¥6  way,  and  ibe  House  of 
Lords  decided  that  the  deyjsee  had  a  right  to  cut  timber  as  if  ^e 
were  owner  of  the  fee»  and  she  did  so  to  the  extent  in  value 
of  xoan J  thousand  pounds.  These  decimons,  I  admit,  show  thai 
if  ibe  prc^rty  is  giyen  absolutely!  and  without  restriction,  you 
cannot  lightly  impose  upon  it  a  trust  upon  m^xe  words  of  re* 
commendation  or  confidence* 

I  have  arrived  at  my  present  conolusions  with  hesitation^  and 
with  the  utmost  deference  to  the  opinion  of  my  learned  prede* 

ce88or,(a)  who  appears  to  me  to  have  oonsidered  this  as 
[*165]    *a  question  of  oonvemence  or  ineonvenienoe,  smd  to  hava 

hdd^  that  as  the  clause  admitted  oi  two  consfeructioafl| 

(a)  The  followmg  is  the  note  of  Lord  PkmkeCs  sodgmBUtiniiiSB  ease,  wUcli  wit 
ftunisbed  to  the  court  in  the  oourae  of  the  axigument,  and  witl^  'whkii  the  e^toit 
have  been  iavared. 

1833:  29^  Mdy.^Ttn  Lord  Chanckllor:— Two  principles  have  been  relied 
upon  at  neecUeas  length  on  the  part  of  the  plaintiff,  inasmuch  as  botti  are  indisputa^ 
ble,  riz.,  first,  that  words  of  desire^  request  or  recommeDdatton  in  a  wO]»  afo  in  masgr 
eases  to  be  held  as  creating  a  trust;  and  secondly,  that  if  a  testator  create  a  trust  or 
make  a  bequest  by  clear  and  adequate  expressions,  the  court  is  bound  to  give  effect 
to  it,  no  matter  how  unreasonable  it  may  appear,  or  with  what  inconvenience  to  any 
party  it  may  be  attended.  'But  inasmuch  as  the  construction  of  a  will  must  depend 
upon  the  testator's  intention,  to  be  collected  fixxn  the  terms  used,  where  the  oxirl 
finds  terms  used  of  an  ambiguous  import^  capable  of  two  oonstructions,  and  that  on» 
of  such  constructions  is  plain,  obvious,  reasonable  and  free  from  difficulty ;  the  othw 
forced,  unnatural,  unreasonable,  inconvenient  and  contrary  to  the  ordinary  customs 
of  men,  it  win  justly  resort  to  tlie  argument  as  to  the  reasonableness  and  convenience 
of  the  disposition,  or  the  contrary,  for  the  purpose  of  inferring  that  the  testator  couht 
not  have  intended  a  oonetruction  to  be  put  upon  the  expressions  used  by  him  whioh 
would  inv<^ve  such  consequences.  Here,  there  can  be  no  doubt  that  the  appointment 
of  an  agent  irrevocably  fixed  upon  the  estate,  free  from  all  control  by  the  person  to 
whom  the  enjoyment  of  the  estate  is  given,  is  contrary  to  our  common  experience, 
and  there  can  be  no  doubt,  therefore,  that  when  the  testator  exprsaaed  Us  **  desire  ** 
thai  the  plaintiff  should  be  continued  as  agent  over  the  estate  after  his  death,  ht 
meant  he  should  be  continued  on  the  same  footing  as  he  was  employed  by  himself; 
that  is  to  say,  subject  to  be  removed  at  pleasure,  whenever  the  party  should  think 
fit  either  to  substitute  another  person  in  his  place,  or  to  act  as  his  own  land  agent  if 
he  thoQs^t  proper  to  do  so.  Suoh  a  ri^t,  as  that  daimed  hero,  would  be  attended 
with  monstrous  uiconvenience  to  the  owner  of  the  estate,  and,  therefore^  mien  tlwie 
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Qiae  of  which  led  to  iscoBvenieiice  and  the  other  not,  he 
*wa5  bound  to  take  that  which  led  to  no  inconvenience.  [*166] 
No  opinion  could  have  been  mora  strongly  marked,  as 
Lawless  was  made  to  pay  the  costs  of  the  suit,  except  so  much 
as  was  occasioned  by  the  impeachment  of  his  character.  I  con* 
fess  I  should  have  thought  that  as  the  difficulty  was  raised  by 
the  testator  himsd^  and  as  Lawless  had  a  right  to  come  here  to 
have  the  construction  of  the  court  upon  the  will,  he  should  not 
have  been  decreed  to  pay  the  costs,  and  certainly  where  the  will 
admitted  of  two  con3truct«>ns,  and  the  testator  has  himself  raised 
the  doubt,  he  should  not  have  been  compelled  to  pay  for  clear* 
i&g  up  that  doubt.  I  mention  this  only  for  the  purpose  of  show* 
ing  the  strong  opinion  expressed  by  Lord  Plunkct. 

Now  in  o^isid^ing  this  case  I  have  to  answer  this  question, 
was  it  on  the  whole  of  the  will  the  intention  of  the  testator  to 
give  a  benefit  to  Lawless  or  not  ?  I  am  of  opinion  it  was.  After 
giving  loOL  to  the  poor,  the  testator  proceeds  in  these 
words :  "  It  is  also  my  particular  *desire,  &a"  I  have  [*167] 
given  him  100^  as  my  agent  and  friend ;  and  as  he  acted 
as  my  agent  during  my  life  faithfully  and  honestly,  it  is  my  par- 
ticular desire  that  he  be  continued  receiver  and  retained  as  agent 
to  my  trustees.  Is  that  a  simple  recommendation  to  continue 
him  in  an  office  removable  at  pleasure,  and  which  the  devisee 
may  put  an  end  to  the  next  hour?  or  is  it  a  direction  to  continue 
him  against  the  will  of  the  devisee,  subject  of  course  to  the  con- 
ditions implied,  that  he  conduct  himself  honestly  and  faithfully 

ne  neoeosaiy  words  coerciDg  &e  court  to  do  so,  it  cttimot  hold  the  conferring  of  such 
a  right  to  have  been  in  the  testator's  contemplation.  For  these  reasons  the  bUl  must 
be  dismissed ;  and  an  attempt  of  this  kind  on  the  part  of  the  plaintiH^  to  force  him- 
self upon  the  defendant  against  his  consent,  upon  a  very  forced  construction  of  the 
will,  is  entitled  to  no  great  favor  in  a  court  of  equity.  The  bill  must,  therefore,  be 
dtemiaBed  witii  costs.  But  as  a  very  considerable  pert  of  t'ne  costs  of  the  cause  have 
been  occasioned  by  the  impeachment  of  the  plaintiiT's  character,  relied  on  in  the  de* 
fendant's  answer  as  a  ground  of  defence,  when,  in  fiict,  the  question  of  construction, 
on  which  the  defendant  has  ultimately  rested  his  case,  might  have  been  decided  upon 
demurrer ;  as  to  such  portion  c^  the  costs  as  have  been  so  occaidoned,  let  each  party 
alkide  bis  own  costs. 
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in  the  diackarge  of  his  daiy,  and  continue  competent  both  in 
mind  and  body?  Does  it  mean  that  the  agency  should  be  of  the 
same  character,  and  that  he  was  to  be  continued  in  the  same 
manner  as  he  was  emDloved  by  the  testator  himself  that  is,  re- 
movable at  pleasure  ? 

I  have  been  very  much  impressed  with  one  circumstance  to 
which  I  believe  the  attention  of  Lord  Plunket  was  not  drawn, 
and  I  cannot  say  what  weight  it  might  have  had  on  his  mind; 
it  certainly  had  considerable  weight  with  me.  The  estates  were 
vested  in  trustees  until  Shaw  came  of  age,  and  if  he  died  under 
twenty-one,  leaving  issue,  trustees  were  to  remain  in  possession 
until  the  issue  attained  their  majority ;  but  he  directs  that  the 
trustees,  while  in  possession,  and  Shaw  afterwards,  should  con- 
tinue to  employ  and  retain  Lawless  as  agent.  Can  there  be  a 
doubt  that  it  was  imperative  on  the  trustees  to  retain  him  ?  If 
the  trustees  had  removed  him,  unless  they  made  a  case  for  so 

doing,  I  should  have  had  no  hesitation  in  compelling 
[*168]    them  to  reinstate  him.    Now  if  it  was  *imperative  on 

the  trustees  to  employ  him  during  the  minority,  can  I 
draw  a  distinction,  and  say  that  a  different  right  was  given  by 
the  same  words  to  Shaw  from  that  given  to  the  trustees,  particu- 
larly in  a  will  where,  as  I  have  pointed  out,  the  testator  knew 
how  to  distinguish  the  powers  which  he  gave  according  to  the 
persons  by  whom  and  the  period  at  which  they  were  to  be  ex- 
ercised ?  If  imperative  on  the  trustees  it  was  equally  so  on  Shaw 
when  he  succeeded  to  the  estate.  K  you  look  at  the  language 
of  the  clause  there  can  be  no  doubt  as  to  the  intention.  It  is  in 
substance  this :  I  have  found  him  a  faithful  agent  to  myself,  and 
it  is  my  particular  desire  that  you  retain  him  in  the  management 
of  the  estate,  and  I  will  leave  no  doubt  as  to  the  fees  he  is  to 
receive.  The  word  *'  continue"  is  used  in  the  first  part  of  the 
clause,  and  in  the  second  the  words  "  retain  and  employ."  These 
are  strong  words,  importing  a  continuance  and  endurance  as  long 
as  he  conducts  himself  properly.  In  the  preceding  clause  there 
is  an  absolute  gift  of  150Z.  for  (jharity,  and  a  direction  that  it 
should  be  paid  to  Lawless  to  be  by  him  distributed.    Can  any 
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one  doubt  that  that  is  imperative?  though  merely  a  direction,  it 
is  nevertheless  just  as  binding  as  the  gift  itself  of  the  money 
to  the  poor.  This  is  followed  by  the  clause  in  question,  "  and  it 
is  also  my  particular  desire,  &a ;"  these  words,  in  connection  with 
the  gift  in  the  preceding  clause,  import  a  gift  also  to  Lawless 
himself;  then  it  is  said,  Shaw  is  made  tenant  for  life,  and  can 
you  cut  down  his  life  estate  ?  To  this  I  answer,  I  leave  him  as 
I  find  him.  The  testator  employed  this  gentleman  to  receive 
his  rents  and  desiried  his  devisee  to  continue  him; 
*this  is  in  the  nature  of  a  condition  imposed  on  the  ten-  [*169] 
ant  for  life,  and  therefore  the  person  who  takes  the  estate 
must  perform  the  condition.  It  is  said  that  this  was  intended  for 
Shaw's  benefit.  It  may  be  so,  but  not  exclusively ;  I  have  no 
means  of  forming  a  judgment  whether  it  was  or  not.  I  cannot  say 
whether  the  testator  may  not  have  intendeji  a  benefit  to  the  estate 
itself;  he  certainly  did,  so  far  as  he  made  it  imperative  upon  the 
trustees  to  employ  Lawless  during  the  minority.  A  very  young 
man  was  about  to  step  into  possession  of  an  estate,  the  testator, 
therefore,  might  wisely  say,  I  will  take  care  to  have  a  faithful 
agent  employed  for  the  benefit  of  the  estate  itself,  I  will  at  the 
same  time  make  the  oflice  a  reward  to  a  tried  agent  for  his  past 
exertions. 

Then  it  is  said,  suppose  the  testator  recommended  the  devisee 
to  employ  a  particular  baker  or  tailor ;  well,  suppose  the  testator 
did  make  such  a  condition  in  clear  express  terms,  for  it  would 
not  be  implied ;  a  man  may  devise  an  estate  .under  any  condi- 
tion he  pleases,  provided  it  is  not  an  illegal  one.  Estates  have 
been  devised  to  be  held  while  a  particular  wall  or  tree  stands ; 
that  may  be  very  absurd,  but  yet  a  man  may  make  an  absurd 
condition  or  conditional  limitation.  It  is  one  of  the  advantages 
of  a  free  country,  and  is  a  great  stimulus  to  industry,  that  a  man 
has  the  privilege  of  devising  his  estate  as  he  likes,  and  there  is 
no  power  in  the  law  to  take  away  from  him  that  right.  In  this 
instance  I  see  nothing  absurd  or  unnatural  in  the  con- 
dition, or  such  as  a  prudent  man  might  *not  impose,  if  [*170] 
you  consider  it  as  a  restraint  on  the  tenant  for  life. 
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If  you  say  this  is  an  office  to  be  held  at  the  mere  will  and 
pleasure  of  the  devisee,  you  must  argue  that  it  is  so  by  neces- 
sary implication :  why  imply  this  ?  if  something  is  to  be  implied, 
why  may  not  I  imply  that  the  testator  did  not  intend  it  to  be  so  ? 
But  then  it  is  said,  if  the  testator  meant  it  to  be  a  permanent 
office,  why  did  he  not  so  express  himself?  but  I  say,  if  he  meant 
it  as  a  removable  office,  why  did  he  not  express  that  intention? 
there  could  have  been  no  difficulty  in  sa3ring  this :  "  I  recom- 
mend you  to  employ  Mr.  Lawless  as  your  agent  as  long  as  yoa 
think  fit,"  that  would  have  been  a  simple  recommendation. 

Now,  as  to  the  authorities :  they  appear  to  me  to  conclude  this 
case ;  I  cannot  distinguish  this  case  in  principle  from  I'tbbets  v. 
Tibbets;{a)  that  case  is  this,  a  devise  to  a  son  recommending  him 
to  continue  his  cousins  in  the  occupation  of  their  respective  ferma 
as  heretofore,  and  so  long  as  they  continue  to  manage  the  same 
in  a  good  and  husbandlilcd  manner,  and  to  duly  pay  their  rents; 
that  was  held  to  amount  to  a  trust  for  the  cousins  who  had  been 
tenants  at  wilL  Lord  Eldon,  in  page  664,  says,  "  with  regard  to 
the  other  question,  it  is  clear,  that  recommendation  in  a  will 

where  the  object  and  the  subject  are  certain,  amounts  to 
[*171]     trust,  both  the  object  and  the  *subject  must  be  certain^ 

and  the  will  must  be  construed  with  reference  to  a  prin- 
ciple requiring  the  court  to  give  effect  to  it,  if  a  meaning  can  be 
found:  different  judges  may  put  diffei*ent  constructions  upon 
words,  but  it  is  difficult  for  any  judge  to  sa}'-,  that  there  is  in  the 
import  of  this  clause  that  uncertainty  that  entities  him  to  say 
judicially  that  it*has  no  effect  This  is  not  like  the  plain  un* 
certainty  that  occurs  in  the  case  of  words  of  recommendation  or 
confidence,  applied  to  what  shall  be  left  at  the  death  of  the  tes- 
tator's wife,  to  whom  the  property  is  given  in  the  first  instance ; 
there  is  clear  uncertainty  of  the  subject,  as  whether  anything 
shall  be  left  at  the  wife's  death  is  left  to  her  discretion,  but  it  is 
extremely  difficult  to  apply  that  principle  to  this  case."  There 
the  property  was  given  to  the  son  absolutely  with  a  recommen- 
dation to  continue  his  cousins  as  tenants,  so  long  as  they  should 

(a)  19  Yes.  666. 
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zoanage  their  £ixiQS  in  a  kosbandlike  msamer,  not  a  word  about 
conditions  or.  covenants.  I  know  of  no  case  tbat  presented  more 
diffioultjy.  as  tlie  plainliils  there  filled  the  character  of  tenants, 
and  also  partook  of  the  character  of  legatees ;  there  is  more  dif- 
ficulty in  that  case  than  in  the  one  before  me,  as  the  testator  did 
not  direct,  but  merely  expressed  a  recommendation ;  the  whole 
estate  was  given  to  the  son,  and  to  create  a  tenancy  binding  on 
the  devisee  was  at  least  as  inconvenient  as  to  impose  a  gentle- 
man upon  the  tenant  for  life  as  his  agent.  ITibbert  v.  Uihhert  was 
a  case  of  a  dificrent  nature :  the  testator  in  that  case  intended  a 
benefit  to  Mr.  Humphreys,  whom  he  directed  to  be  the 
receiver ;  the  testator  there  *had  no  other  estates  thaiir  [*172} 
West  India  estates ;  and  Sir  William  Grant  held^  that 
as  there  were  no  other  estates,  and  as  the  testator  intended  a 
benefit  for  Mr.  Humphreys,  he  should  have  the  beoeflt  of  being 
appointed  consignee ;  thus  going  even  beyond  the  words  of  the 
will  to  give  a  benefit  to  an  agent.  Tha^  case  came  frequently 
before  the  court,  and  I  was  myself  engaged  in  it  as  counsel  when 
it  last  came  back  on  the  Master's  report,  and  that  point  was  sub- 
mitted to  the  court,  and  Mr.  Humphreys  is,  at  this  moment,  act- 
ing as  consignee  of  the  estate.  Properly  speaking,  no  receiver 
is  required  for  West  India  property  but  a  consignee ;  and  the 
testator,  who  was  a  large  West  India  proprietor,  and  knew  the 
diiference  of  the  terms,  could  hardly  be  supposed  to  have  con- 
founded the  term  receiver  with  that  of  consignee.  But  iii  this 
case  I  am  not  called  on  to  displace  a  single  term  in  the  will ;  on 
the  cotntrary,  to  give  effect  to  the  words  according  to  their  natu- 
ral meaning. 

Another  question  raised  in  the  argument  was,  whether  thid 
construction  nmy  not  be  attended  with  inconvenience.  This  is 
a  proper  consideration  for  every  judge,  if  the  matter  be  doubtful, 
but  if  the  testator  has  clearly  expressed  his  meaning,  the  judge 
has  no  business  to  consider  whether  the  recommendation  is  in- 
convenient or  not :  there  is  no  inconvenience  to  Lawless,  but  it 
is  said  it  is  an  inconvenience  to  Shaw;  I  do  not  see  that  it  is  soy 
for  if  Mr.  Lawless  were  to  oppose  the  will  of  his  employer,  and 
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conduct  himself  improperly,  I  should  remove  him  without  any 
hesitation ;  and  this  court  has  power  to  do  so,  as  circum- 
[*178]  stances  *  would  then  arise  which  the  testator  did  not 
contemplate ;  the  devisee  takes  the  estate  from  the  tes- 
tator, and  he  must  take  it  in  the  manner  {modo  ei/orma)  that  the 
testator  intended. 

I  have  gone  at  length  into  this  question,  not  fix)m  any  diflEi- 
culty  I  myself  feel,  but  from  sincere  respect  for  the  opinion  of 
my  noble  and  learned  predecessor.  I  have  given  my  best  atten- 
tion to  the  case,  and  repeatedly  read  the  will,  and  I  cannot  adopt 
his  construction,  I  must,  therefore,  reverse  the  former  decree, 
and  declare  Lawless  entitled  to  be  continued  as  agent,  and  the 
costs  of  the  suit  to  be  paid  to  him.  But  as  to  the  time  that  is 
past,  I  shall  give  no  direction  as  to  that,  that  ought  to  have  fol- 
lowed as  a  matter  of  course  from  my  present  decision,  but  as  the 
duty  has  not  been  performed,  and  as  it  is  impossible  for  me  to 
say  it  was  not  a  case  of  doubt,  and  one  requiring  the  decision  of 
this  court,  I  shall  not  carry  back  the  right  If  there  be  any 
question  as  to  what  are  the  usual  fees,  let  there  be  a  reference 
to  the-  Master  on  the  subject.  K  Mr.  Lawless  should  consider 
this  as  a  victory,  and  wish  to  retain  the  benefit  of  this  decree,  he 
must  not  abuse  his  power,  but  continue  to  act  faithfully  and  hon- 
estly in  the  trust  reposed  in  him  by  the  testator.  No  costs  of 
the  rehearing. 

"Reg.  Lib.— Ordered  that  the  said  decree  of  the  29th  day  of 
May,  1833,  be  and  the  same  is  hereby  reversed ;  and  it  is  further 

ordered,  that  the  plaintiff  be,  anil  he  accordingly  is  here- 
[*174]    by  declared  entitled  to  continue  to  *act  as  agent  to  the 

several  estates  of  Kentstown,  Veldanstown  and  Knoc- 
kirk,  in  the  pleadings  mentioned.  And  it  is  further  ordered, 
adjudged  and  decreed,  that  the  plaintiff  be  and  he  is  hereby  de- 
clared to  be  entitled  under  the  provisions  of  said  will,  to  be  em- 
ployed and  retained  by  said  defendant  William  Shaw,  in  the 
receipt  of  the  rents,  issues  and  profits  of  the  lands  of  Cruise- 
town,  in  the  pleadings  mentioned,  with  its  subdenominations,  as 
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land  agent  thereof.  And  it  is  further  ordered  that  the  plaintiff 
be,  and  he  accordingly  is  hereby  also  declared  entitled  under  the 
provisions  of  said  Avill,  to  be  employed  and  retained  by  said  de- 
fendant William  Shaw,  in  the  receipt  of  the  rents,  issues  and 
profits,  of  all  or  any  lands,  tenements  or  hereditaments,  which 
shall  or  may  be  hereafter  purchased  for  said  defendants  use,  with 
any  part  of  the  residue  of  the  personal  property  of  the  said 
William  Alexander  Shaw,  deceased,  in  the  pleadings  mentioned, 
pursuant  to  the  trust  for  that  purpose  created  by  the  said  wUl, 
as  like  land  agent  thereof,  as  prayed  by  the  plaintiff's  bill.  And 
it  is  further  ordered,  adjudged  and  decreed,  that  the  said  defend- 
ant William  Shaw  do  accordingly  permit  the  plaintiff  to  act  as 
such  agent  of  said  estates,  and  each  of  them  respectively  during 
the  life  of  him  the  said  defendant,  William  Shaw,  and  to  retain 
out  of  the  rents  thereof  the  usual  fees  payable  to  receivers.  And 
if  the  said  parties,  plaintiff  and  defendant,  differ  as  to  the  amount 
of  such  receiver's  fees,  then  and  in  such  case,  it  is  fur- 
ther ordered  that  it  be,  and  is  hereby  referred  *to  Thomas  [*175] 
Croold,  Esq.,  the  Master  in  this  cause,  to  settle  the  same. 
And  it  is  further  ordered  that  the  plaintiff  be,  and  he  is  accord- 
ingly hereby  decreed,  entitled  to  his  costs  of  this  suit,  to  be  paid 
him  by  the  said  defendant  (save  the  costs  of  this  rehearing)  as  to 
which,  it  is  further  ordered  that  the  said  parties,  plaintiff  and 
defendant,  do  respectively  abide  their  own  costs ;  and  accord- 
ingly the  plaintiff  may  make  up  and  enroll  this  decree  with  costs 
as  aforesaid,  to  be  taxed  by  the  said  Master  against  the  said  de- 
fendant, William  Shaw,  &c. 

Til©  following  words  in  a  will  have  been  held  sufiicientlj  imperative  to  create  a 
trust:  "cfeswe,"  Brest  y,  Offley,  1  Cha.  Rep.  130;  Harding  v.  Glyn,  1  Atk.  469; 
PunJiman  v.  FiUiter^  3  Ves.  8 ;  Cary  r.  Gary,  2  Sch.  &  Lef.  189 ;  and  the  same  word 
with  a  power  of  selection,  Cruwys  v.  Colinan,  9  Vcs.  319 :  "  will  and  dcnre,^^  with 
a  power  of  selection,  Birch  v.  Wade,  3  Ves.  &  Boa.  198 ;  Forbes  v.  Ball,  3  Men  437 : 
'"request,"  Noivlan  r.  NeUigan^  1  B.  C.  C.  489  j  Pierson  v.  Garnet,  2  B.  C.  C.  226; 
Eade  v.  Eade,  5  Mad.  118 :  "  entreat,"  with  a  power  of  selection,  Prevost  v.  Clarke^ 
2  Mad.  458 :  ""fullest  confidence,"  and  "  not  doubting,"  Massey  v.  Skeirnan,  Amb.  520 ; 
Wright  v.  Alkyns,  17  Ves.  255 ;  S.  C.  affirmed,  19  Ves.  299,  and  Coop.  HI ;  Turn, 
ft  Russ.  157;  Parsons  v.  Baker,  18  Ves.  476;  "hfrping,"  Barland  v.  Trigg,  1  B.  C. 
G.  143-144:  ""authorize  and  empower^"  Brown  y,  Higgs,  4  Ves.  708;  S.  C.  6  VeB. 
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495;  8  Ves.661;ai9rmedmtheHoiueofL(mlB,18yes.l92;batm.0taaT.  Vari^, 
1  Vok  Jun.  270,  the  word  "  empower^^^  was  held  to  amount  to  a  naked  authority 
merely,  the  devisee  taking  no  interest  in  the  fund  to  be  appointed  by  her :  "  raoewi- 
fnend^''  MaUm  v.  KeighJey,  2  Yes.  Jun.  333 ;  ibid,  529,  overruling  CunliffeY.  Cunliffe^ 
Amb.  696;  Kirfihank  v.  Euidsan^  7  Price,  21S--220;  TXMa  ▼.  TVUito,  19 
F»176]  Ye&  666 ;  JSorwood  ▼.  Weat^  1  Sim.  k  Stu.  387 ;  but  ia  ^Mt^giion  v.  Moort^ 
'  2  Yea  Jun.  630,  this  word  was  held  not  to  be  imperative,  upon  the  intent  of 
the  testator,  to  vest  a  discretion  in  the  devisee.  Nor  will  words  expressing  expec- 
tation merely,  create  a  trust;  Lechmen  r.  Lavie,  2  Mylne  k  Keen,  197 ;  Baisony. 
WkiUam,  5  ^m.  22. 

And  in  the  following  caaes  the  su^jject  was  not  oonsidered  soffioientlj  cettain/  tiM 
amount  being  made  to  depend  on  the  will  of  the  first  taker;  Bkmd  v.  Bland^  2  Cox, 
349 ;  Wynne  v.  Hawkins,  1  B.  C.  C.  179 ;  Strange  v.  Barnard,  2  B.  C.  C.  585*;  Push- 
man  V.  FiUiter,  3  Yes.  8 ;  Wilson  v.  Mo^jor,  11  Yes.  2C5 ;  Eade  v.  Eade,  5  Mad.  118 ; 
Curtis  V.  Rijypon,  6  Mad.  434. 

And  in  ffarkmdy.  Trigg,  1  B.  C.  G.  142;  ffaykr  ▼.  JoiiwiSe,  3  East  172;  unte 
the  ciicumstancos,  the  object  was  not  considered  sufficiently  aaoertMned  by  the  word 
famHy;  see  observations  on  this  case  by  Sir  William  Grant  in  17  Yes.  262,  and  by 
Lord  Eldon  in  Coop.  122.  This  word,  however,  may  be  considered  as  having  a  pre- 
cise signification ;  in  a  devise  of  fi-eehold  it  has  been  held  descriptive  of  the  heir  at 
law;  Chapman^e  Case,  Dyer,  333,  h.;  Cotmden  v.  Clai^  Hob.  83;  J>oe  v.  Ooer,  1 
Taunt  263 ;  JDoe  v.  Smiihy  5  M.  ft  S.  126 ;  Wright  v.  Atkufis,  vbi  supra;  and  in  be- 
quests of  personal  estate  as  synonymous  with  the  next  of  kin;  Cruwys  v.  Cobnan,  9 
Yes.  323 ;  but  the  construction  of  the  term  varies  according  to  the  context  of  the 
will ;  Barnes  v.  Patch,  8  Yes.  604,  and  JtLeroth  v.  Bacon,  5  Yes.  166.  See, observa- 
tions as  to  the  eff^t  of  this  word  where  freehold  and  personal  estate  are  limited  in 
tbe  same  will ;  Wright  v.  Atkins,  vbi  ewpra.  And  the  word  relatioB  has  received  a 
defiiiite  signification  by  being  construed  next  of  kin  according  to  the  Statute  of  Dis- 
tributions ;  Anon,  1  P.  Wms.  327 ;  Edge  v.  Sali^mry,  Amb.  70 ;  and  the  note  to  that 
case  in  the  second  edition,  and  the  note  to  Brandon  v.  Brandon,  3  Swans,  319,  where 
aU  the  cases  are  collected. 


[*177j  *Ward  V.  Dyas. 

1835:  3d  February. 

A  father,  on  the  marriage  of  his  daughter  M.,  covenanted  with  the  intended  husband 
to  pay  a  sum  of  6001,  "  the  marriage  portion  of  his  daughter,"  to  be  vested  in  trus- 
tees upon  trust  to  pay  the  said  M.  301  a  year,  the  mterest  thereof)  during  her  life^ 
and  after  her  death  and  that  of  her  husband,  to  hold  the  same  to  the  use  of  the 
issue  of  the  marriage.  Tlie  husband  died  m  the  lifetime  of  his  wife,  and  there 
was  no  issue  of  the  marriage.  Held-^that  as  to  so  much  of  the  5001.  as  was  not 
exhausted  by  the  uses  of  the  settlement  there  was  a  resulting  trust  for  M. 
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By  a  settlement  of  the  24th  of  January,  1802,  made  between 
James  Adams  of  the  first  part,  J.  Dyas  and  M&jy  his  daughter 
of  the  second  part,  and  Richard  Irwin  and  John  Dyas,  trustees, 
of  the  third  part,  reciting  a  marriage  ihtended  to  be  had  be- 
tween the  said  James  Adams  and  Mary  Dyas,  the  said  James 
Adams  in  consideration  thereof^  and  the  sum  of  500/,,  the  mar- 
riage portion  of  the  said  Mary,  to  be  paid  to  the  uses  therein- 
after mentioned,  and  in  order  to  make  a  provision  for  the  said 
Maiy,  and  the  issue  of  said  intended  maniage,  conveyed  to  the 
said  trustees,  the  several  farms  therein  mentioned,  upon  trust, 
amongst  other  things,  to  pay  to  the  said  Mary,  out  of  the  rents, 
Ac.,  of  said  lands,  and  from  out  of  the  interest  of  said  sum  of 
500?.,  the  marriage  portion  of  said  Maiy,  an  annuity  of  60?. 
during  her  natural  life,  as  her  jointure  in  bar  of  dower,  &c.,  and 
subject  thereto,  to  the  issue  of  the  said  intended  marriage.  And 
the  said  J.  Dyas,  for  the  consideration  aforesaid,  did  for  himself, 
his  heirs,  executors,  &c.,  covenant  with  the  said  James  Adams, 
his  executors  and  assigns,  that  he  the  said  J.  Dyas  would  "  pay, 
or  cause  to  be  paid,  the  said  sum  of  500Z.,  the  marriage  portion 
of  the  s^id  Mary  Dyas,  with  interest  for  the  same  from  the  date 
hereof,  at  the  rate  of  6?.  for  every  100?.  by  the  year,  in  man- 
ner and  to  be  vested  in  the  said  Richard  Irwin  and 
*John  Dyas  in  trust,"  and  for  the  uses,  thereinafter  [*178] 
mentioned,  viz.,  that  he  the  said  J.  Dyas,  his  heirs,  exe- 
cutors, &c.,  would  pay  or  cause  to  be  paid  unto  the  said  Richard 
Irwin  and  John  Dyas,  and  the  survivor  of  them,  &c.,  the  sum 
of  30?.  yearly,  the  interest  of  the  said  500?.,  for  such  time  as  the 
said  principal  sum  of  500?.  should  remain  in  his  hands  unpaid, 
the  said  interest  to  be  paid  and  payable  half  yearly  to  the  said 
Richard  Irwin  and  John  Dyas,  or  the  survivor  of  them,  and  to 
be  paid  by  them  to  the  said  Mary  Dyas  in  part  payment  of  her 
said  jointure  of  60?.  a  year  during  the  term  of  her  natural  life, 
and  from  and  after  the  death  of  the  said  Jqjnes  Adams  and  Mary 
Dyas,  his  intended  wife,  then  to  hold  the  said  sum  of  500?.  and 
the  accruing  interest  thereof  to  the  said  trustees,  &c.,  in  trust  for 
the  issue  of  the  said  intended  marriage,  as  said  James  Adams 
and  Mary  (or  the  survivor  of  them)  should  appoint,  and  in  de-' 
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feult  of  appointment,  then  amongst  the  issue  of  the  said  i 
tended  marriage  share  and  share  like. 

James  Adams  died  in  the  lifetime  of  his  wife  Mary,  and  there 
was  no  issue  of  the  marriage ;  the  question  was,  whether  the 
personal  representatives  of  J.  Dyas  (the  father)  were  entitled  to 
the  principal  sum  of  600?.  as  a  resulting  trust. 

The  Lord  Chancellor  : — ^I  cannot  now  remodel  this  settle- 
ment. The  question  simply  is,  whether  the  father  of 
[*179]  this  young  lady  gave  her  *500?.  as  a  marriage  por- 
tion? or  whether  he  dedicated  this  sum  to  certain 
trusts  only,  so  as  to  leave  the  interest  imdisposed  oj^  as  a  result- 
ing trust  in  himself  There  is,  undoubtedly,  a  resulting  trust,  so 
far  as  the  whole  is  not  exhausted  by  the  trusts  of  the  settlement : 
but  the  question  is  for  whom  ?  If  you  consider  it  merely  as  a 
dedication  of  the  500Z.  to  the  uses  of  the  settlement,  then  the 
trusts  are  for  the  wife  for  life,  remainder  to  the  issue,  as  the  hus- 
band and  wife,  or  the  survivor  shall  appoint,  and  in  defeult  of 
appointment  to  the  issue  equally ;  if  there  be  no  issue,  then 
there  is  a  resulting  trust  for  the  father.  But  if  this  sum*  is  con- 
sidered as  a  marriage  portion,  it  is  clear  that  there  is  a  resulting 
trust  for  the  daughter  to  whom  the  portion  is  given.  My  opinion 
is,  that  the  500t  is  to  be  considered  as  a  portion.  The  words  of 
the  settlement  are,  that  "  in  consideration  of  the  said  intended 
marriage,  and  of  the  sum  of  500/.,  the  marriage  portion  of  the 
said  Mary  Dyas,  to  be  paid  to  the  uses,"  &c.,  &c.  Kit  had  been 
paid  there  could  have  been  no  doubt  that  it  was  a  marriage  por- 
tion, which  signifies  a  sum  of  money  transferred  from  a  parent 
to  a  child  on  marriage,  and  what  is  not  disposed  of  by  the  settle- 
ment will  result  to  the  child.  The  father  provides  the  portion 
and  the  child  settles  it.  There  is  a  covenant  on  the  part  of  J. 
Dyas  that  he  would  pay  the  said  sum  of  500Z.,  the  marriage  por- 
tion of  the  said  Mary,  with  interest:  that  is  an  absolute  cove- 
nant to  pay  this  sum.  There  is  also  another  covenant  on  the 
part  of  J.  Dyas  to  pay  to  the  trustees  the  interest  of  30Z.,  so  long 
as  said  sum  of  500L  should  remain  in  his    hands,  and  the 
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•trustees  are  to  hold  this  sum  upon  trust  to  pay  80Z.  a  [*180] 
year  to  Mary  during  her  life  as  part  of  her  jointure, 
and  after  the  death  of  James  Adams  and  Mary  Dyas  to  the  use 
of  the  issue  of  the  marriage.  I  must  consider  this,  in  common 
parlance,  a  handing  over  of  the  50DI  by  the  fiither  to  his  daugh- 
ter, but  inasmuch  as  he  had  not  the  money  ready,  he  covenants 
to  pay  it.  I  consider  it  as  a  sum  of  money  provided  for  the 
daughter,  and  as  the  uses  of  the  settlement  have  not  exhausted 
the  whole  interest  in  this  sum,  what-  has  not  been  exhausted  re- 
mains with  the  daughter,  and  she  is  the  person  entitled  to  it 
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1835 :  9th  ft  lOth  Februaiy.  • 

A  penoQ  who  iaparHcepa  mmtnw  is  not  entitled  to  the  costs  of  setting  aside  bonds 

given  for  an  illegal  consideration. 
There  is  no  public  policy  in  giving  a  person  the  costs  of  setting  aside  an  illegal  trans- 
action which  he  has  entered  into  with  his  eyes  open. 

The  original  bill  in  this  case  was  filed  by  Morgan,  the  adminis- 
trator of  Lord  Cremorne,  to  restrain  the  defendant  H.  Bruen  and 
others  from  proceeding  at  law  upon  certain  judgments  obtained 
against  the  late  Lord  Cremorne,  upon  bonds  executed  by  him  to 
the  defendant  Bruen.  The  defendant  in  his  answer  admitted 
that  part  of  the  consideration  for  the  bonds  was  money  won  at 
play  and  at  horseracing,  but  insisted  that  part  thereof  consisted 
of  certain  legal  debts,  namely,  wagers  ivon  ly  him  from  Lord 
Cremorne  on  mxUdies  run  hetvoeen  their  own  horses.  The  cause 
was  heard  on  the  3d  of  May,  1831,  and  the  bonds  and  judg- 
ments were  ordered  to  stand  as  securities  for  so  much  only  of 
the  consideration  as  was  a  bona  JkU  legal  consideration, 
and  it  *was  referred  to  the  Master  to  inquire  and  report  [*181] 
whether  any  and  what  part  thereof  was  a  honafde  con- 
sideration, and  to  take  an  account  of  the  sums  due  to  the  defend- 
ant (if  any)  for  principal,  interest  and  costs  on  foot  of  said  bonds. 
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The  Master  made  his  report,  finding  ih&t  there  was  ho  valu' 
able  bona  fide  or  legal  consideration  given  for  the  said  bonds  or 
for  any  of  them*  The  cause  came  on  to  be  heard  upon  excep- 
tions to  this  report,  when  all  the  exceptions  were  oveixuled  with 
costs ;  the  counsel  for  the  defendant  having  declined  to  take  a 
case  to  a  court  of  law  which  was  offered  by  the  Lord  Chancellor 
on  the  legal  question,  the  subject  of  their  third  exception,  which 
was  to  the  following  effect :  For  that  the  said  Master  had  not 
given  to  the  defendant,  H.  Bruen,  credit  for  the  sum  of  227i  Kb, 
being  the  amount  of  a  stake  won  by  the  said  defendant  from  the 
late  Lord  Cremome  on  a  certain  race  run  between  a  horse  called 
Oisau,  the  bona  fide  property  of  the  said  H.  Bruen,  and  a  horse 
called  Queensbury,  the  bona  fide  property  of  the  said  late  Lord 
Cremome.    Whereas,  &c. 

The  only  remaining  question  was,  whether  the  plaintiff  was 
entitled  to  the'costa  of  the  suit. 

Mr.  Le/roy  for  the  plaintiff. 

The  defendant  has  fidled  to  show  that  any  part  of  the  consid- 
eration of  these  bonds  was  legal.    The  relief  is  given  by 
[*182]    *the  court  not  on  account  of  the  individual,  but  on  the 
grounds  of  public  policy,  and  parties  should  not  be  dis- 
couraged from  coming  in  to  this  court  to  vindicate  a  public 
principle.  i 

Mr.  Warren  and  Mr.  Brewster,  for  the  defendant 

If  there  be  any  guilt,  both  parties  are  equally  implicated,  and 
in  Debenham  v.  Ox,{a)  Lord  Hardwicke,  although  he  gave  relief 
on  the  grounds  of  public  policy,  yet,  owing  to  the  part  the  plain- 
tiff had  taken  (being  |wrtfccp«  criminis),  refused  to  give  costs  on 
either  side.  It  has  never  yet  been  decided  in  this  country  tha* 
wagers  between  the  owners,  themselves,  of  race  horses  are  ille- 
gal ;  and  they  are  legal  in  England. 

(a)  1  Yes.  Sen.  2tfi. 


CASES  IN  CHANCERY.  182 

Moi^;vi  V.  Braen  and  others. 

The  Lord  Chancellor  : — I  Bhall  give  no  costs  of  the  suit 
generally.;  that  is,  so  fer  as  the  bill  seeks  to  set  aside  the  bonds, 
but  I  shall  give  to  the  plaintiff  the  costs  occasioned  by  that  part 
of  the  defence  in  which  the  defendant  asserts  that  money  Avas 
due  to  him  on  other  transactions  besides  these  racing  transac- 
tions. In  Debenham  v.  Ox  no  costs  were  given ;  that  was  a  case 
in  Avhich  a  bond  was  given  by  the  plaintiff  to  the  defendant's 
wife  by  way  of  reward  for  the  influence  she  used  over  another's 
estate  for  the  benefit  of  the  obligor.  In  that  case  Lord  Hard- 
wicke  says,  "  that  if  it  had  not  been  for  public  policy 
the  plaintiff  could  hardly  come  *here  for  relief."  In  [*183] 
all  of  that  class  of  eases  the  court  has  set  the  securities 
aside,  not  for  the  sake  of  the  party  but  for  the  benefit  of  the 
public ;  and  where  the  party  is  himself  to  blame,  the  court  will 
withhold  his  costa  It  is  one  thing  to  give  to  the  plaintiff  relief 
on  the  grounds  of  public  policy,  but  quite  a  different  thing  to 
allow  him  the  costs  <^  obtaining  that  relief.  In  Jdckmcm  v. 
Mttckell,{<i)  the  relief  having  been  given  not  on  account  of  the 
individual  but  of  the  public,  the  decree  was  made  with  costs. 
Now  it  is  quite  light  to  set  aside  a  transaction  on  account  of  pub- 
lic policy ;  but  there  is  no  public  policy  in  giving  a  man  the 
costs  of  setting  aside  an  illegal  transaction  which  he  has  entered 
into  with  his  eyes  open.  You  strike  at  the  root  of  the  transac- 
tion by  not  allowing  it  to  stand;  but,  on  the  other  hand,  you 
are  not  to  encourage  a  man  to  enter  into  such  dealings  by  giv- 
ing him  costs,  and  by  making  the  party  who  does  not  seek  relief 
pay  for  the  party  who  does. 

In  Boives  v.  Heap8,{b)  although  the  plaintiff  was  relieved  from 
an  unconscientious  bai^gain,  and  the  amount  was  cut  down,  yet 
the  security  was  allowed  to  stand  for  the  principal,  interest,  and 
costs.  In  this  ease  I  will  not  give  the  general  costs  of  the  suit: 
the  defence  set  up  is  this ;  admitting  that  part  of  the  considera- 
tion is  impeachable,  yet  there  are  other  parts  of  it  free  from  ob- 
jection and  which  may  be  sustained.  This  has  occasioned 
considerable  expense,  and  as  the  defendant  has  totally  fitiled 

ia)  13  Vea  681.  ^)  8  Yea  1;  Bml  111 
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[*184]    on*that  ground,  *and  has  not  established  any  demand 
against  Lord  Cremome,  lie  mnst  pay  whatever  costs 
have  been  occasioned  by  that  defence. 

The  English  statutes  against  gaming  are  the  16  Car.  2,  a  *?  f  9  Anne,  a  14,  ex- 
tended by  18  Geo.  2,  a  34.  The  corresponding  Irish  Statutes^  with  some  variatioM, 
are  the  10  Wm.  3,  c.  11 ;  11  Anne,  c  5. 

The  13  Geo.  2,  a  19,  Eng.,  has  legalized  horseracing,  where  the  stakes  ran  for  ar» 
602.  or  upwarda  The  corresponding  Irish  statute  is  the  13  Geo.  2,  c  8,  which  iiD- 
poses  penalties  where  the  stakes  run  for  are  less  than  202.  But  as  this  statute  does 
not  contain  the  provisions  o^  and  differs  in  other  respects  materially  from,  the  13 
Geo.  2,  c.  19,  Eng.,  it  is  generally  considered  that  it  has  not  had  the  effect  of  legaliz- 
ing horseracing  in  this  country,  under  any  circumstances.  The  31  Geo.  3,  c.  43,  Jr., 
prohibits  horseracing  within  nhie  miles  of  the  Castle  of  DabHn,  and  empowers  justi- 
ces, upon  view  or  information,  to  seize  any  horse  that  shall  ron  at  such  race. 

The  following  are  some  of  the  principal  decisions  upon  the  English  Acts :  A  horBe- 
race  or  betting  thereat  above  i6L,  is  within  the  9  Anne,  c  14 ;  Cfoodbvm  v.  iforfey, 
2  Stra.  1169;  Blaxton  v.  Pye,  2  Wils.  309 ;.  CJayUm  v.  Jennings,  2  Wm.  Blade.  70$. 
But  a  wager  under  lOL  is  good,  if  the  stakes  be  602.  or  upwards ;  Ooodv,  EUioU,  3  T. 
R.  706;  IPAUesiery,  Badm,  2  Camp.  438.  But  not  if  the  wager  be  above  lOi;;  iSfAd- 
lUo  V.  Thsed,  7  Bmg.  406.  And  no  wager  is  legal  if  the  stakes  be  tinder  502.;  /ofta- 
ion  V.  Beam,  4  T.  R.  1.  ^ 
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1835:  4th,  11th  &  12th  February. 

Husband  and  wife,  by  a  post-nuptial  settlement,  convey  part  of  the  wife's  estates  to 
a  trustee  to  the  use  of  the  husband  for  life,  remainder  to  their  eldest  son  lor  life, 
Ac,  with  an  ultimate  remainder  in  fee  to  the  husband,  and  a  power  to  him  to  leaso 
"  for  any  time  or  term  of  years  or  lives  and  with  or  without  covenants  for  renewal, 
and  in  case  of  the  determination  of  all  or  any  of  the  aforesaid  lease  or  leases,  to 
make  new  of  other  leases  thereof  in  manner  aforesaid,  and  with  or  without  any 
fine  or  fines  as  he  should  think  fit.**  He  was  also  empowered  "to  raise  or  levj, 
by  sale  or  mortgage,  any  ihm  or  sums  of  money  not  exceeding  in  the  whole  20,000L 
or  to  charge  the  premises  therewith,"  for  such  uses  as  he  should  appoint ;  and  to 
charge  to  any  amount  ibr  younger  children.  The  husband  and  wife  afterwards 
executed  three  leases  of  portions  of  the  estates  comprised  in  the  settlement,  for 
terms  of  999  years,  upon  which  fines  were  taken.  One  of  the  leases  contained  a 
clause  permitting  the  lessee  to  graff  and  bum  the  surface,  and  also  a  clause  of  sl]^ 
render ;  and  another  contained  clauses  making  the  lessee  dispunishable  for  waste, 
and  permitting  him  to  cut  timber,  fta,  and  to  graff  and  bum  the  sur&ce,  toA  in 
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this  lease  was  mcluded  part  of  the  wile's  estate  not  comprised  in  the  settlement ; 
the  latter  lease,  and  also  the  third  lease,  were  made  subject  to  existing  freehold 
leases.  The  amount  of  the  fines  received,  upon  the  making  of  these  and  other 
leases,  was  10,2081.  The  husband  subsequently  mortgaged  these  estates,  subject 
to  the  aforesud  leases,  for  a  sum  of  10,6002.  The  mortgagee  filed  a  bill  of  foreclo- 
sure, in  the  Court  of  Escheqaer,  and  obtained  a  decree,  in  pursuance  of  which  the 
lands  were  sold  subject  to  the  leasea  The  first  tenant  in  tail  under  the  settlement 
filed  a  bill  impeaching  the  said  decree,  and  also  the  leases,  as  having  been  made 
contrary  to  the  leasing  power.  While  the  cause  was  at  hearing  the  plaintiff  en- 
tered into  a  compromise  with  the  purchaser.  Held — that  the  consideration  of  the 
question,  as  to  the  yalidity  of  the  sale,  having  been  by  these  means  withdrawn 
from  the  court,  the  leases  could  not  be  impeached  in  the  absence  of  the  purchaser, 
and  that  the  plaintiff's  bill  must  be  dismissed.  Held  also— that  the  leases  w«re 
not  an  undue  execution  of  the  leasing  power. 

A  bill  impeaching  leases,  and  also  seeking  to  set  aside  a  sale  made  subject  thereto, 
is  not  multifarious. 

If  an  estate  be  sold  subject  to  a  lease,  the  seller  cannot  afterwards  impeach  the  lease^ 
unless  he  can  at  the  same  time  impeach  both  the  sale  and  the  lease. 

Under  a  power  to  lease  at  any  rent,  a  nominal  rent  may  be  reserved. 

Under  a  power  to  charge  any  sum  for  younger  children  the  whole  estate  may  be  dis- 
posed o£ 

<S6m&2»— that  a  lease  may  be  a  good  execution  of  a  power  to  raise  or  levy  by  sale  or 
mortgage  a  certain  sum,  or  to  charge  the  estate  therewith. 

Where  the  power  is  unlimited,  a  clause  permitting  waste  does  not  invalidate  the 
lease. 

Where  the  transaction  is  Ixma  fide^  and  the  terms  of  the  power  do  not  require  the 
number  of  years  to  be  absolute,  a  clause  of  surrender  does  not  vitiate  a  lease. 

A  lease  under  an  unrestricted  leasing  power,  including  lands  not  comprised  in  the 
settlement,  and  by  which  one  entire  rent  is  reserved,  is  not  invalid,  for,  if  the  lessee 
be  evicted,  there  would  be  an  apportionment  of  the  rent  at  Uw  in  favor  of  the  per- 
son entitled  under  the  settlement 

John  Fitzmaurice  being  seised  in  fee  of  the  Springfield 
estate,  in  the  county  of  Limerick,  charged  with  1,000?. 
for  each  of  his  two  sisters,  by  a  settlement  *of  the  16th  [*186] 
January,  1782,  upon  his  marriage  with  Anne  0*Dell, 
conveyed  the  said  Springfield  estate  to  trustees  to  the  use  of 
himself  for  life,  with  remainder  to  the  first  and  every  other  son, 
&c.,  of  the  marriage,  in  tail  male,  with  an  ultimate  remainder  to 
himself  in  fee,  and  reserved  a  power  to  charge  4,000/.  for  younger 
children.  There  was  issue  of  the  marriage  one  son,  John  (the 
younger),  and  one  daughter ;  and  in  the  year  1759,  upon  the 
marriage  of  the  latter,  John  Fitzmaurice  (the  elder),  by  virtue  of 
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the  power  in  his  marriage  settlement,  bhaaiged  thecsaid  ^ring- 
field  estate  with  the  sum*  of  4,000/.,  and  with  the  sum  of  1,0001 
(the  portion  of  one  of  his  sisters  which  he  had  paid  off),  and 
conveyed  the  said  lands  to  trustees  fi>r  a  term  of  200  years  upon 
trust  to  raise  said  sum  of  6,0002.  by  sale  or  mortgage.  This 
charge  subsequently  became  vested  by  mesne  assignments  in  one 
John  Godley.  Some  time  previous  to  the  year  1760,  John  Fitz- 
maurice  (the  elder)  had  purchased  certain  fee  simple  estates 
called  Farrihy  in  the  county  of  Limerick,  and  Gortaheedy  in 
the  county  Cork ;  and  after  the  death  of  his  wife  Anne,  having 
married  Hester  Littleton,  he  conveyed  to  trustees,  by  a  post- 
nuptial settlement  of  the  23d  of  April,  1763,  the  said  Farrihy 
estate  and  all  other  estates  in  the  county  Limerick  which  he  had 
power  to  dispose  of,  to  the  use  of  himself  for  life,  remainder  to 
Hester  his  wife  for  life,  to  whom  he  also  granted  a  life  use  after 
his  own  decease  in  his  personal  estate.  John  Fitzmaurice  (tbf 
younger)  died  in  January,  1775,  in  the  lifetime  of  his  fether, 

intestate,  leaving  an  only  child  Anne.  Li  the  same 
[*187]    year  John  Fitzmaurice  (the  elder)  died  also  *inte8tat6^ 

and  without  any  issue  of  his  second  marriage,  leaving 
Anne  his  granddaughter,  his  heiress  at  law  and  Hester  his  widow, 
him  surviving. 

On  the  16th  of  May,  1776,  Anne  being  then  a  minor,  married 
Sir  Eobert  Tilson  Deane,  who  was  afterwards  created  Baron 
Muskerry ;  and  on  the  20th  of  June,  1776,  in  order  to  term- 
inate differences  which  had  arisen  between  Hester,  the  widow 
of  John  Fitzmaurice  (the  elder)  and  the  said  Sir  Robert,  touch- 
ing the  real  and  personal  q^tates  of  the  said  John  (the  elder), 
a  deed  of  compromise  was  executed  between  the  said  Hester  of 
the  first  part,  Sir  Eobert  and  Anne  his  wife,  of  the  second,  and 
trustees  of  the  third  and  fourth  parts ;  whereby,  after  reciting 
the  settlement  of  2Sd  of  April,  1763,  in  consideration  of  said 
Hester  assuring  to  the  said  Sir  Bobert  all  her  right  and  interisrt 
in  and  to  the  real  and  personal  estate  of  her  late  husband,  shOi 
the  said  Hqster^  and  said  Sir  Bobert  conveyed  to  trustees  the 
Springfield  and  Farrihy  estates,  and  the  lands  of  Gortaheedy  ia 
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the  county  Cork,  for  aierm  of  ninety-nine  years,  with  powers  to 
lease  or  mortgage  the  same,  to  secure  to  the  said  Hester  an  an- 
nuity of  1,083  68.  ScL  during  her  life  in  lieu  of  all  her  demands, 
and  subject  thereto  in  trust  for  the  use  of  Sir  Bobert  and  Anne, 
his  wife,  and  the  heirs  and  assigns  of  the  latter. 

In  April,  1779,  the  said  Anne  attained  the  age  of  twenty-one, 
and  there  being  at  that  time  two  sons  of  the  marriage,  a  settle- 
ment was  executed  on  the  25th  of  May,  1779,  between 
said  Sir  Robert  and  Anne  his  wife,  *of  the  first  part,  [*188] 
and  Thomas  Lloyd  of  the  second  part,  whereby,  for  as- 
suring the  lands  therein  mentioned,  and  for  making  a  provision 
for  a  jointure  for  said  Anne,  and  a  further  provision  for  the 
children  of  the  marriage,  they,  the  said  Sir  Eobert  and  Anne 
his  wife,  granted  unto  the  said  Thomas  Lloyd,  his  heirs  and  as- 
signs, the  Springfield  and  Farrihy  estates  (the  property  of  said 
Anne)  in  the  county  Limerick,  to  the  use  of  the  said  Sir  Robert 
for  life,  without  impeachment  of  waste,  remainder  to  the  said 
Anne  for  life,  without  impeachment  of  waste,  remainder  to  Rob- 
ert F.  Deane;  their  eldest  son  for  life,  and  to  his  first  and  every 
other  son  in  tail  male,  with  remainder  to  the  second  son  John  F« 
Deane  for  life,  without  impeachment  of  waste,  &c.,  &c.,  with  an 
idtimate  remainder  in  fee  to  said  Sir  Robert.  And  it  was  there- 
by agreed,  "  that  it  should  and  might  be  lawful  to  and  for  the 
said  Sir  Robert  from  time  to  time  and  at  all  times  during  his 
life,  to  lease  or  demise  all  or  any  part  or  parts  of  the  aforesaid 
towns,  lands  and  premises  for  any  time  or  term  of  years  or  lives^ 
and  with  or  without  covenants  for  renewal,  and  in  case  of  t\\e  de- 
termination of  all  or  any  of  the  aforesaid  lease  or  leasej  respect^ 
ively,  from  time  to  time  to  make  new  or  other  leases  thereof  in 
manner  aforesaid,  and  with  or  without  any  fine  or  fines  as  he 
should  think  fit;"  and  it  was  also  agreed  "that  it  should  and 
might  be  lawful  to  and  for  the  said  3ir  Robert  to  charge  and  in- 
cumber all  and  singular  the  said  towns,  lands  and  premises  afore- 
said, or  any  part  or  parts  thereof,  with  any  sum  or  sums  for  the 
younger  child  or  children  of  the  said  Sir  Robert,  begot- 
ten or  to  be  begotten  on  the  said  Anne,  in  such  *propor-    [*189] 
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tions  and  manner,  and  payable  at  such  time  or  times  as  he 
should  by  deed  or  will  appoint."  And  it  was  iurther  a/greei, 
^'  that  it  should  also  be  lawful  to  and  for  the  said  S  r  Hobert  to 
raise  and  levy,  by  one  or  more  sales  or  mortgages  of  all  or  any 
part  of  the  said  premises,  any  sum  or  sums  of  money  not  ex- 
ceeding in  the  whole  the  sum  of  20,000t,  or  to  charge  the  prem- 
ises aforesaid  therewith,  to  and  for  such  use  and  uses  as  he  should 
at  any  time  or  times  by  deed  or  will  appoint"  Sir  Robert  and 
his  wife  then  covenanted  to  levy  one  or  more  fine  or  fines  before 
the  end  of  the  then  ensuing  Trinity  Term,  unto  the  said  Thomas 
Lloyd  and  his  heirs,  of  all  the  said  towns  and  lands,  to  enure  to 
the  uses  of  said  settlement.  On  the  back  of  the  deed  there  was 
an  indorsement  signed  and  sealed  by  the  said  Sir  Bobert  and 
Anne  his  wife,  in  the  following  words :  "  It  was  agreed  between 
the  parties  within  mentioned,  previous  to  the  execution  of  the 
within  deed,  that  the  within  named  Robert  F.  Deane  and  John 
F.  Deane,  and  every  other  child  of  said  Sir  Bobert  Tilson  Deane 
and  Anne  his  wife,  who  shall,  under  the  limitations  therein 
mentioned,  be  in  possession  of  the  premises  therein  mentioned, 
or  any  part  thereof,  to  make  leases  of  the  whole  or  any  part 
thereof  for  any  term  not  exceeding  three  lives  or  thirty  one  years, 
provided  such  lease  be  made  to  commence  in  possession,  and 
that  the  best  improved  yearly  rent  that  can  be  had  for  the  same 
at  the  time  of  making  such  lease  be  reserved  thereby,  and  that 

no  fine  or  other  consideration  shall  be  taken  for  or  on 
t[*190]    account  *of  the  making  thereof."    In   the  following 

Trinity  Term,  Sir  Robert  and  Anne  his  wife,  in  pursu- 
ance, of  their  covenant,  levied  a  fine  of  the  lands  comprised  in 
said  settlement ;  but  the  lands  of  Gortaheedy,  also  the  wife's 
property,  were  not  included  either  in  the  settlement  or  in  the 
fine. 

By  indenture  bearing  date  the  26th  of  August,  1779,  Sir 
Robert  and  Anne  his  wife,  in  consideration  of  l,000t,  demised 
to  William  Sheehy  for  a  term  of  999  years,  at  the  rent  of  20l> 
the  lands  of  Rosnerilane  and  also  part  of  Springfield,  subject  to 
a  lease  made  of  the  latter  on  the  28th  of  February  1746,  by 
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Jolin  Fitzmaurice  to  Isaac  Howell  for  three  lives,  at  a  rent  of 
40?.  Ss. :  and  Sir  Robert  covenanted  for  hinaself  and  his  wife, 
their  heirs,  executors,  &c.,  to  levy  one  or  more  fine  or  fines  unto 
the  said  William  Sheehy,  his  executors,  &c.,  of  all  the  premises 
thereby  demised.  The  lands  included  in  this  lease  were  part  of 
the  premises  comprised  in  the  settlement  of  the  25th  of  May, 
17.79. 

By  indenture  of  lease,  bearing  date  the  28th  of  October,  1779, 
Sir  Robert  and  Anne,  his  wife,  in  consideration  of  a  sum  of 
2,000/.,  demised  to  Roger  Sheehy,  the  younger,  the  lands  of 
Clonmore  (being  part  of  the  lands  comprised  in  said  settlement 
of  the  25th  of  May,  1779),  for  a  term  of  999  years,  at  a  yearly 
rent  of  150Z.  This  lease  contained  permission  to  the  said  Roger 
Sheehy,  his  executors,  &c.,  during  the  continuance  of  the  term, 
to  graff,  cut,  and  bum  the  soil  and  surface  of  the  lands 
♦thereby  demised,  without  incurring  or  being  liable  to  [*191] 
any  penalty  or  forfeiture  for  the  same,  notwithstanding 
the  several  Acts  to  prevent  the  pernicious  practice  of  burning 
land ;  and  it  also  contained  a  clause  empowering  the  said  Roger 
Sheehy  to  quit  and  surrender  the  demised  premises  at  the  end  of 
every  year  of  the  said  term,  upon  giving  six  months'  notice  in 
writing.  There  was  also  a  covenant  on  the  part  of  Sir  Robert 
and  wife,  to  levy  one  or  more  fine  or  fines  to  the  said  Roger 
Sheehy,  his  execu^rs,  &c.,  of  all  the  said  lands,  for  the  more  ef- 
fectual confirming  the  said  demise. 

By  indenture  of  lease,  bearing  date  the  4th  of  June,  1780,  Sir 
Robert  and  Anne,  his  wife,  in  consideration  of  a  sum  of  6,780?., 
demised  to  Roger  Sheehy,  the  elder,  another  portion  of  lands 
situated  in  the  county  of  Limerick,  and  also  the  lands  of  Gorta- 
heedy,  in  the  county  of  Cork  (and  which  also,  with  the  excep- 
tion of  Gortaheedy,  were  part  of  the  lands  comprised  in  the  set- 
tlement of  the  25th  of  May,  1779),  subject,  nevertheless,  to  the 
remainder  of  the  terms  unexpired  of  diflferent  leases  then  sub- 
sisting and  set  out  in  a  schedule  annexed  to  said  lease,  to  hold 
the  same  for  the  term  of  999  years,  at  the  yearly  rent  of  60/., 
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lions  and  manner,  and  payable  at  such  time  or  times  as  lie 
should  by  deed  or  will  appoint"  And  it  was  further  agreed, 
"  that  it  diould  also  be  lawful  to  and  for  the  said  S  r  Robert  to 
raise  and  levy,  by  one  or  more  sales  or  mortgages  of  all  or  any 
part  of  the  said  premises,  any  sum  or  sums  of  money  not  ex- 
ceeding in  the  whole  the  sum  of  20,000t,  or  to  charge  the  prem- 
ises aforesaid  therewith,  to  and  for  such  use  and  uses  as  he  should 
at  any  time  or  times  by  deed  or  will  appoint."  Sir  Robert  and 
his  wife  then  covenanted  to  levy  one  or  more  fine  or  fines  before 
the  end  of  the  then  ensuing  Trinity  Term,  unto  the  said  Thomas 
Lloyd  and  his  heirs,  of  all  the  said  towns  and  lands,  to  enure  to 
the  uses  of  said  settlement  On  the  back  of  the  deed  there  was 
an  indorsement  signed  and  sealed  by  the  said  Sir  Robert  and 
Anne  his  wife,  in  the  following  words :  "  It  was  agreed  between 
the  parties  within  mentioned,  previous  to  the  execution  of  the 
within  deed,  that  the  within  named  Robert  F.  Deane  and  John 
F.  Deane,  and  every  other  child  of  said  Sir  Robert  Tilson  Deane 
and  Anne  his  wife,  who  shall,  under  the  limitations  therein 
mentioned,  be  in  possession  of  the  premises  therein  mentioned, 
or  any  part  thereof,  to  make  leases  of  the  whole  or  any  part 
thereof  for  any  term  not  exceeding  three  lives  or  thirty-one  years, 
provided  such  lease  be  made  to  commence  in  possession,  and 
that  the  best  improved  yearly  rent  that  can  be  had  for  the  same 
at  the  time  of  making  such  lease  be  reserved  thereby,  and  that 

no  fine  or  other  consideration  shall  be  taken  for  or  on 
«[*190]    account  *of  the  making  thereof."    In  the  following 

Trinity  Term,  Sir  Robert  and  Anne  his  wife,  in  pursu- 
ance, of  their  covenant,  levied  a  fine  of  the  lands  comprised  in 
said  settlement ;  but  the  lands  of  Gortaheedy,  also  the  wife's 
property,  were  not  included  either  in  the  settlement  or  in  the 
fine. 

By  indenture  bearing  date  the  26th  of  August,  1779,  Sir 
Robert  and  Anne  his  wife,  in  consideration  of  1,000?.,  demised 
to  William  Sheehy  for  a  term  of  999  years,  at  the  rent  of  20i, 
the  lands  of  Rosnerilane  and  also  part  of  Springfield,  subject  to 
a  lease  made  of  the  latter  on  the  28th  of  February  1746,  by 
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Jolin  Fitzmaurice  to  Isaac  Howell  for  three  lives,  at  a  rent  of 
'40?.  35. ;  and  Sir  Eobert  covenanted  for  himself  and  his  wife, 
their  heiis,  executors,  &c.,  to  levy  one  or  more  fine  or  fines  unto 
the  said  William  Sheehy,  his  executors,  &c.,  of  all  the  premises 
thereby  demised.  The  lands  included  in  this  lease  were  part  of 
the  premises  comprised  in  the  settlement  of  the  25th  of  May, 
1779. 

By  indenture  of  lease,  bearing  date  the  28th  of  October,  1779, 
Sir  Robert  and  Anne,  his  wife,  in  consideration  of  a  sum  of 
2,000/.,  demised  to  Roger  Sheehy,  the  younger,  the  lands  of 
Clonmore  (being  part  of  the  lands  comprised  in  said  settlement 
of  the  25th  of  May,  1779),  for  a  term  of  999  years,  at  a  yearly 
rent  of  1501.  This  lease  contained  permission  to  the  said  Roger 
Sheehy,  his  executors,  &c.,  during  the  continuance  of  the  term, 
to  grafif,  cut,  and  burn  the  soil  and  surface  of  the  lands 
♦thereby  demised,  without  incurring  or  being  liable  to  [*191] 
any  penalty  or  forfeiture  for  the  same,  notwithstanding 
the  several  Acts  to  prevent  the  pernicious  practice  of  burning 
land ;  and  it  also  contained  a  clause  empowmng  the  said  Roger 
Sheehy  to  quit  and  surrender  the  demised  premises  at  the  end  of 
every  year  of  the  said  term,  upon  giving  six  months'  notice  in 
writing.  There  was  also  a  covenant  on  the  part  of  Sir  Robert 
and  wife,  to  levy  one  or  more  fine  or  fines  to  the  said  Roger 
Sheehy,  his  executors,  &c.,  of  all  the  said  lands,  for  the  more  ef- 
fectual confirming  the  said  demise. 

By  indenture  of  lease,  bearing  date  the  4th  of  June,  1780,  Sir 
Robert  and  Anne,  his  wife,  in  consideration  of  a  sum  of  5,780/., 
demised  to  Roger  Sheehy,  the  elder,  another  portion  of  lands 
situated  in  the  county  of  Limerick,  and  also  the  lands  of  Gorta- 
heedy,  in  the  county  of  Cork  (and  which  also,  with  the  excep- 
tion of  Gortaheedy,  were  part  of  the  lands  comprised  in  the  set- 
tlement of  the  25th  of  May,  1779),  subject,  nevertheless,  to  the 
remainder  of  the  terms  unexpired  of  different  leases  then  sub- 
sisting and  set  out  in  a  schedule  annexed  to  said  lease,  to  hold 
the  same  for  the  term  of  999  years,  at  the  yearly  rent  of  50/., 
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^ti[i0ut  impeaofametit  of  waste ;  aaid  with  power  to  the  lessee, 
his  executors,  &&.,  to  cut,  fell  ii;Qd  carry  away  all  timber  and 
other  trees  then  growing,  or  which  tiiereafter  should  grow  on  t&e 
said  deniifled  premises,  and  to  graff  and  bum  any  part  of  said 
premises,  as  often  as  he  or  they  should  think  proper ;  there  was 
also  a  covenant  on  the  part  of  Sir  Bobert  and  wife,  to 
[*192]  levy  a  fine  or  fines  to  the  said  Roger  *Sheehy,  his  ex- 
ecutors, &c.,  for  the  effectual  confirming  the  said  demise. 
The  schedule  referred  to,  specified  five  leases  for  lives,  of  dif- 
ferent portions  of  said  lands,  as  subsisting  at  the  date  of  the  said 
demise,  and  which  were  all  executed  previous  to  the  settlement 
of  1779 ;  the  rent  reserved  by  said  lease  was  less  than  the  former 
and  ancient  rents.  All  the  aforesaid  leases  to  the  Sheeliys  con- 
tained the  usual  clauses  of  entry  and  distress,  Ac,  and  a  reserva- 
tion of  the  royalties.  No  fines  were  levied  by  the  said  Sir 
Robert  and  his  wife,  pursuant  to  the  covenants  in  said  leases. 

The  sirni  raised  by  Sir  Bobert,  by  means  of  fines  taken  upon 
these  and  other  leases,  amounting  altogether  to  10,208?. 

Sir  Robert,  by  a  deed  bearing  date  the  29th  of  April,  1780, 
reciting  the  settlement  of  the  25th  of  May,  1779,  and  the  power 
to  him  therein  contaiiwd  to  raise  by  sale  or  mortgage  any  sum 
not  exceeding  20,000t,  mortgaged  to  St.  John  Chinnery  the 
Springfield  and  Farrihy  estates  (subject  to  the  before-mentioned 
leases  to  the  Shcehys),  for  a  sum  of  6,000i. 

In  the  year  1781  Sir  Bobert  was  created  Lord  Muskerrj^ ;  and 
by  a  deed,  bearing  date  the  7th  of  April,  1783,  reciting  the  set- 
tlement of  the  26th  of  May,  1779,  and  the  mortgage  of  the  29th 
of  April,  1780,  Lord  Muskerry  executed  a  further  mortgage  to 

St.  John  Chinnery,  of  the  Springfield  and  Farrihy 
[*198]    estates,  subject  to  *the  before-mentioned  leases  to  the 

Sheehys,  for  a  sum  of  4,500/. 

The  annuity  to  Hester  Fitzmaurice  having  beoome  largely  in 
anear,  she,  on  the  2d  of  February,  1780,  filed  abill  in  the  Court 
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of  GhancGsry  agiaiist  Bobert  Lord  Maakenj,  and  to  which  the 
lessees  in  the  sefveral  leases  brfoie  mentioned  were  made  parties, 
praying  that  those  leases  might  be  dedared  frandnlent  and  void 
as  against  her,  and  that  an  account  might  be  taken  of  the  smn 
due  to  her  on  foot  of  her  annuity,  &c.,  and  that  the  same  might 
be  raised  by  a  sale  of  the  lairds  comprised,  in  the  trust  term 
(heated  for  securing  the  said  mmuity.  In  June,  1790,  Hester 
Fitzmaurice  died,  and  thereupon^  Lord  Westeote,  her  executor, 
revived  the  cause,  and  filed  an  amended  bill,  making  Sir  B. 
Chinnery,  who  was  the  personal  r^resentative  and  the  heir  at 
law  of  St.  John  Chinnery,  his  brother,  a  party,  and'  putting  in 
issue  the  said  two  deeds  of  mortgage  for  6,0002.  and  4,500/. ;  all 
the  defendants,  except  Lord  and  Lady  Muskerry,  answered,  and 
in  December,  1779,  there  was  a  decree  to  aceount  On  the  27th 
(^January,  1802,  the  Master  made  his  report,  finding  that  10,819/« 
was  due  to  L(»d  Westeote,  aa  repceaentative  of  Hester  Fitz- 
maurice ;  and  that  a  principal  smn  of  6,0002.  was  due  to  Oodley 
on  foot  of  the  charge  created  by  the  settlement  of  1759.  On  the 
18th  of  November,  1802,  the  case  was  heard  before  Lord  Kedes* 
dale,  who  directed  that  the  sxmi  of  10,8192.  due  to  Lord  West- 
eote, should  be  raised  by  mortgage  of  the  said  estates,  and  that 
the  trustees  of  the  term  of  ninety-nine  years  (by  which 
th6  annuity  was  secured)  *should  execute  mortgs^es  of  [*1943 
the  remainder  of  the  term  to  a  trustee  to  be  named  by 
Lord  Westeote ;  and  also  declared  that  the  several  leases  to 
Soger  Sheehy  the  elder,  Roger  Sheehy  the  younger,  and  William 
Sheehy,  were  fraudulent  and  void  as  against  the  said  Hester 
Fitzmaurice  and  her  trustees  and  the  said  Lord  Westeote,  and 
that  the  full  and  fair  rents  for  the  said  estates,  discharged  from 
the  said  leases,  ought  to  have  been  paid  firom  time  to  time  to  the 
receiver  appointed  in  the  said  cause,  and  referred  it  to  the  Master 
to  set  fitir  rents  on  the  estates  comprised  in  said  leases,  and  to 
take  an  account  of  what  remained  due  for  said  rents,  after  giving 
credit  to  the  tenants  for  the  sums  paid  by  them  to  the  receivers 
in  the  said  cause ;  and  also  declared  that,  in  case  the  said  tenants 
should  redeem  the  said  mortgi^e  by  payment  of  what  should  be 
found  due  for  rents  beyond  the  rent  res^red  in  their  respective 


IW  CASES  IN  CHANCERY. 

Muskorry  v.  Chmneiy. 

leases^  or  by  payment  out  of  tlieir  own  raoney^  they  should  be 
entitled  to  stand  in  the  place  of  the  said  Lord  Westcote  for  so 
much  as  they  should  pay  beyond  the  rent  reserved  by  their  re- 
(^ective  leasea  ** 

On  the  20th  of  November,  1784,  Sir  B.  Chinnery,  in  the  name 
of  his  brother,  St  John  Chinnery,  filed  a  bill  in  the  Court  of 
Exchequer,  against  Lord  and  ImAj  Muskerry,  to  foreclose  the 
mortgages  of  the  29th  of  April,  1780,  and  the  7th  of  April,  1783, 
but  pending  said  cause  St  John  Chinnery  died  without  issue, 
leaving  his  brother,  Sir  B.  Chinnery,  his  heir  at  law,  whom  he 
also  appointed  his  sole  executor. 

[*195]  *By  a  deed,  dated  the  11th  of  December,  1802,  Lord 
Westcote,  in  consideration  of  a  sum  of  4,000?.,  assigned 
to  Sir  B.  Chinnery  the  sum  of  10,819?.,  and  the  full  benefit  of  the 
decree  of  the  18th  of  November,  1802 ;  and  by  an  indenture  of 
the  same  date  the  trustees  of  the  term  of  ninety-nine  years, 
(created  by  the  deed  of  1779,  to  secure  the  annuity  to  Hester 
Fitzmaurice),  by  the  direction  of  Lord  Westcote,  and  in  pursuance 
of  the  decree  of  18th  November,  1802,  mortgaged  the  lands  com- 
prised in  said  term  to  the  said  Sir  B.  Chinnery,  his  executors,  ad- 
ministrators and  assigns. 

In  1804  Sir  B.  Chinnery  revived  the  Exchequer  suit,  and  ob- 
tained a  decree  to  account;  and  in  February,  1806,  a  sum  of 
20,086?.  7s.  9  l-2rf.  was  reported  due  to  him  (on  foot  of  the 
said  mortgages  executed  to  said  Chinnery),  and  also  10,819t 
as  assignee  of  Lord  Westcote,  and  6,000?.  was  reported  due  on 
foot  of  Godley's  mortgage.  It  appeared  that  this  charge  waa 
assigned  by  Godley  to  Sir  B.  Chinnery  pending  the  same  cause. 
On  the  19th  February,  1807,  there  was  a  decree  in  the  Exche- 
quer cause  for  a  sale  of  the  said  Springfield  and  Farrihy  estates 
for  the  payment,  with  interest  and  costs,  of  the  sum  reported  due 
on  foot  of  said  mortgages,  subject  nevertheless  to  the  debts  decreed 
to  the  said  Godley  and  Lord  Westcote,  and  to  the  remedies  for 
the  recovery  thereof,  pursuant  to  the  decree  of  the  18th  of  No^ 
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vember,  1802,  and  also  subject  to  the  several  leases  mentioned 
to  be  made  to  Roger  Sheehy  the  elder,  Roger  Sheehy 
the  younger,  and  William  Sheehy.  In  *1808  Sir  B.  [*196] 
Chinncry  died,  having  bequeathed  to  his  two  sons  the 
sums  due  on  foot  of  said  several  mortgages,  and  on  foot  of  Lord 
Westcote's  demand,  and  appointed  his  widow,  Alice  Chinnexy, 
his  executrix,  who  proved  his  will  and  revived  the  suit  in  the 
CSourt  of  Exchequer. 

Pursuant  to  the  final  decree  of  the  19th  of  February,  1807,  in 
the  Exchequer  suit,  the  Springfield  and  Farrihy  estates  were  set 
up  for  sale,  subject  to  Godley's  and  Lord  Westcote's  demand, 
and  the  said  several  leases  to  the  Sheehys ;  and  on  the  8th  of 
May,  1812,  Alice  Chinnery,  the  widow  and  executrix  of  Sir  B. 
Chinnery,  became  the  purchaser,  and  the  said  estates  were  ac- 
cordingly conveyed  to  her,  but  the  deed  "of  conveyance  was 
executed-  by  the  Chief  Remembrancer  only.  Robert  Lord  Mus- 
kerry  died  in  July  1818,  leaving  Anne  Lady  Muskerry,  his 
widow,  and  John  Thomas  Deane  (who  thereupon  b^ame  Lord 
Muskerry),  and  the  present  plaintiif,  Mathew  Deane,  his  only 
children,  him  surviving. 

The  original  bill  in  this  cause  was  filed  on  the  6th  May,  1819, 
by  John  Thomas  Lord  Muskerry  and  Anne  Dowager  Lady 
Muskerry.  In  the  year  1824,  John  Thomas  Lord  Muskerry 
died  without  issue,  and  thereupon  Mathew  Deane  became  Lord 
Muskerry.    Anne  Lady  Muskerry  died  in  the  year  1880. 

An  amended  bill  was  filed  by  Mathew  Lord  Muskerry,  on  the 
8d  of  June,  1826,  against  the  widow  and  children  of  the  late  Sir 
B.  Chinnery,  and  the  representatives  of  the  Sheehys, 
*the  lessees,  which,  after  stating  a  variety  of  dealings  [*197] 
and  transactions  between  Robert  Lord  Muskerry  and 
Sir  B.  Chinnery,  in  addition  to  the  several  matters  before  men- 
tioned, charged  (among  other  things)  that  the  said  several  leases 
were  not  authorized  by  any  power  in  the  settlement  of  1779 ; 
that  Lord  Muskerry  having  raised  10,208/.  by  taking  fines  upon 
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leases,  and  also  10,500Z.  by  the  said  mortgages  to  St  John  Cfiin- 
neiy,  had  exceeded  his  power  to  charge  under  the  settlement  of 
1779,  which  limited  him  to  20,000/. ;  and  that  said  mortgages, 
having  been  made  subject  to  said  fraudulent  leases,  were  oontrary 
to  the  intent  and  meaning  of  the  power ;  that  the  accotint  in  the 
Exchequer  cause  was  fraudulent  and  erroneous,  and  that  if  due 
credits  had  been  given,  nothing  would  have  been  found  due  on 
foot  of  said  mortgages ;  that  the  decree  in  said  cause  was  also 
erroneous,  in  directing  a  sale  for  the  payment  of  a  subsequent 
mortgage,  subject  to  a  prior  mortgage  and  other  prior  incum- 
brances, without  providing  for  the  payment  thereof  out  of  the 
produce  of  the  sale,  and  likewise  impeached  the  said  decree  on 
several  other  grounds ;  and  prayed  that  the  leases  to  the  Sheehys 
might  be  declared  not  t6  have  been  warranted  by  the  leasing 
power  in  the  settlement  of  1779,  and  fraudulent  and  void  as 
against  the  plaintiff.  Claiming  in  remainder  under  the  said  settle- 
ment, and  that  the  mortgages  to  St.  John  Chinnery  might  be 
decreed  not  warranted  by  any  of  the  powers  in  said  settlement, 
and  void  as  against  the  plaintiffs,  and  that  the  Exchequer  decree 

might  be  decreed  as  fraudulently  obtained,  and  for  an 
[*198]    account  of  what  was  due  to  *Alice  Chinnery,  as  repre* 

sentative  of  Sir  B.  Chinnery,  on  foot  of  Lord  Westcote's 
and  Godley's  demands,  and  that,  in  taking  such  account,  such 
sums  only  should  be  allowed  as  Sir  B.  Chinnery  actually  and 
bona  fide  paid,  as  assignee  of  said  Lord  "VVestcote  and  said  God- 
ley,  respectively;  and  in  case  the  said  mortgages  or  either  of 
them  should  be  deemed  a  subsisting  lien  on  said  estates,  then, 
that  an  account  might  be  taken  of  the  sums  due  on  foot  thereof 
and  that,  in  taking  such  accounts,  such  sums  only  should  be  al- 
lowed as  were  actually  and  bona  fide  paid  for  the  same,  and  upon 
payment  thereof,  that  plaintiffs  might  be  entitled  to  redeem  said 
mortgaged  premises,  and  for  a  reconveyance  of  the  same ;  and 
for  an  account  also  of  the  sums  received  by  Sir  B.  Chinnery  or 
his  representatives,  or  which  without  wilful  default  he  or  they 
might  have  received  out  of  the  Springfield  and  Farrihy  estates, 
&c.,  Ac. 
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The  cause  was  heard  before  Lord  Plunket,  on  the  29th  of 
November,  1882,  when  his  Lordship  directed  that  a  case  should  . 
be  submitted  for  the  opinion  of  the  Court  of  Common  Pleas,  upon 
the  following  questions,  viz. :  "  Whether  the  leases  bearing  date 
respectively  the  26th  day  of  August,  1779,  the  28th  day  of  Oc- 
tober, 1779,  and  the  14th  of  June,  1780,  made  by  Sir  Robert 
Tilson  Deane,  who  was  afterwards  created  Baron  Muskerry,  and 
Dame  Anne  his  wife,  to  William  Sheehy,  Boger  Sheehy  the 
younger,  and  Roger  Sheehy  the  elder,  respectively,  or  any  or 
either,  and  which  of  the  said  leases  were  or  was  war- 
.  ranted  by  any  power  *contained  in  the  deed  bearing    [*199] 
date  the  25th  day  of  May,  1779."     And  all  further 
directions  were  reserved  until  the  opinion  of  the  Court  of  Com- 
mon Pleas  should  be  had. 

The  Court  ^  Common  Pleas  certified  that  the  said  leases  were 
not  warranted  by  any  power  contained  in  the  deed  of  settlement, 
bearing  date  the  25th  day  of  May,  1779. 

Alice  Chinnery  died  intestate  after  the  argument  of  the  case 
in  the  Common  Pleas,  leaving  her  two  sons,  the  Chinnerys,  hdr 
surviving,  and  the  cause  now  came  on  for  further  directions* 
upon  bill  and  answer  and  this  certificate. 

The  Attorney' Oeneral^  on  behalf  of  the  plaintiflT,  opened  the 
foregoing  facts  to  the  court. 

Mr.  Lefroy,  when  the  cause  was  again  called  on,  stated  that  the 
court  would  be  relieved  from  the  necessity  of  hearing  a  consider- 
able branch  of  the  case,  as  there  was  an  arrangement  in  progress  . 
with  respect  to  the  demands  on  the  foot  of  the  mortgages,  in 
which  the  counsel  on  both  sides  had  concurred ;  but  that  a  diffi- 
culty arose  from  the  circumstance  of  the  Chinnerys,  in  whom  the 
mortgages  were  vested,  being  lunatics ;  that  a  reference  there- 
fore was  necessary,  and  that  a  petition  had  accordingly  been 
presented. 

The  Lord  Chancellor  said  he  would  make  an  order  upon  the 
petition  at  once,  and  refer  it  to  the  Master  to  inquire  and 
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[^^300]    ^port  whether  the  proposed  compramiae  would  be  for 

the  benefit- of  the  lunatics,  and  added  that  he  should 

wish  to  have  the  assistance  of  one  or  two  of  the  law  judges  in 

deciding  the  lemaJTiing  question  as  to  the  validity  of  the  leases. 

Accordingly  that  question  came  on  to  be  argued  before  the 
Lord  Chanoe^or,  the  Loxd  Chief  Justice  of  the  Qommon  Fleas, 
aaokd  the  Lord  Chief  Baron. 

The  AUomeyrOenercU^  Mr.  Le/roy,  and  Mr.  Furlong  for  the 
plaintiff. 

The  first  general  objection  applicable  to  all  these  leases  is,  that 
they  do  not  purport  to  be  made  in  pursuance  of  the  leasing,  or  any 
other  power  in  the  settlement.  Secondly,  that  they  all  are  leases 
made  in  consideration  of  fines.  There  are  other  objections  con- 
fijQcd  to  each  individually ;  two  of  them  are  reversionary  leases, 
and  two  of  them  confer  an  extraordinary  power  of  waste,  and  the 
third,  in  addition  to  this,  contains  a  clause  of  surrender.  There 
can  be  no  doubt  that  the  intention  of  the  parties  to  the  settle- 
ment of  1779  must  be  the  rule  of  construction,  and  the  court 
must  collect  the  intention  from  all  its  provisions ;  Landsdown  v. 
Landsdown.{a)  It  is  material  to  consider  the  situation  of  the 
parties  at  the  time  of  the  execution  of  the  settlement ;  Lady 

Muskerry  was  seised  in  fee ;  Lord  Muskerry  had  no 
{*201]     power  over  the  estates,  *he  was  not  even  tenant  by  the 

curtesy,  as  there  were  outstanding  leases  for  lives; 
what  stipulation,  therefore,  was  it  reasonable  for  Lady  Muskeny 
to  make,  when  she  gave  her  husband  the  power  of  charging  for 
his  own  benefit  to  the  amount  of  20,000Z.  ?  We  are  not  left  to 
presumption,  as  the  recital  shows  that  the  first  object  was  to 
make  a  provision  for  Lady  Muskerry,  Jierself)  and  her  children. 
The  settlement,  then,  must  be  viewed  as  a  contract,  by  which 
the  wife,  in  consideration  of  a  provision  for  herself  and  chUdren, 
consents  to  give  to  the  husband  certain  powers ;  that  it  must  be 
considered  in  this  light,  and  not  as  a  mere  voluntary  settlement, 

(a)  2  Bli  88. 
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is  fully  established  by  the  case  of  Scott  v.  Bsll.{d)  Lady  Mus- 
kerry  stood  in  a  situation,  as  competent  to  make  a  bargain,  as 
the  jointress  did  in  liiat  case.  A  court  of  equity  recognizes  a 
capability  in  the  wife  to  contract  with  the  husband,  and,  if  so, 
Lady  Muskeny  must  be  considered  as  a  party  taking  by  con- 
ttact  and  not  by  gift,  and  therefore  in  construing  this  power  the 
court  must  be.  guided,  as  far  as  it  is  left  to  implication,  by  the  re- 
lation in  which  Lord  and  Lady  Muskerry  stood  as  contracting 
parties.  It  is  contended  that  this  is  a  despotic  leasing  power, 
vested  in  Lord  Muskerry,  to  take  fines  to  any  extent  on  making 
leases ;  but  according  to  the  true  construction  of  the  power,  the 
words  "  with  or  without  fines"  are  to  be  read  in  connection  with 
the  words  "  with  or  without  covenants  for  renewal,"  and  referred 
to  the  power  to  make  leases  with  covenants  for  renewal,  reading 
in  a  parenthesis  firom  the  words  "covenants  for  re- 
newal," *down  to  the  words  **  with  or  without  fines."  [*202] 
Doe  V.  ifariin^Q))  where  Lord  Kenyon  held  that  a  court 
may  introduce  stops  so  as  to  give  effect  to  the  manifest  intention 
of  the  parties. 

This  power  must  be  construed  so  as  to  make  it  consistent  with 
other  provisions  of  the  settlement ;  it  was  not  the  intention  of 
the  parties  to  give  Lord  Muskerry  such  an  unlimited  power 
as  "^ould  enable  him  to  defeat  all  the  provisions  of  the  setde- 
ment;  they  did  not  mean  to  confer  upon  him  an  indefinite 
power  to  dispose  of  the  entire  of  the  estate ;  they  give  him  cer- 
tainly a  most  liberal  power,  but  still  they  confined  him  within 
certain  limits.  According  to  the  construction  of  the  leasing 
power  contended  for  by  the  plaintiff.  Lord  Muskerry's  power 
would  have  i>estricted  him  in  making  an  original  lease  to  do  so, 
without  a  fine,  but  such  lease  might  also  have  contained  a  cove* 
nant  for  renewal  upon  the  payment  of  any  fine  on  the  fall  of  each 
life,  and  such  new  leasesr  might  likewise  have  contained  cove- 
nants for  renewal  upon  the  payment  of  fines.  This  construe** 
tion  would  have  a  very  difSsrent  effect  upon  the  estate  of  the  re^ 
mainder  man  fi"om  that  contended  for  by  the  lessees ;  by  the 

(a)  a  Lev.  70.  •       (b)  4  T.  R.  66. 
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latter,  Lord  Muakeiry  migbt  have  made  a  lease  of  tibe  wkole 
estate  at  a  peppercorn  rent,  and  received  any  fine  far  bis  own 
xise;  in  fisust,  he  would  have  had  the  estate  in  fee ;  but  if  be  were 
restricted  to  the  taking  of  fines  upon  renewals,  the  remainder 

man  would  have  the  benefit  of  the  renewal  fines  fiom. 
[*208]    *time  to  time,  as  so  much  rent.    It  is  said  that  the 

power  of  charging  for  younger  children  is  indefimte, 
but  that  only  amounts  to  a  discretion  to  Lord  Muskerry  to  bene- 
fit them  in  preference  to  an  eldest  son,  without  any  pexsonal 
advantage  to  himtsel^  and  is  different  tsom  the  unlimited  power 
to  dispose  of  the  estate  for  his  own  use.  Did  the  parties  mean, 
when  they  limited  the  power  of  raising  money  to  the  sum  of 
20,000/.,  that  Lord  Muskerry  should  have  an  unlimited  power 
of  taking  fines  to  any  extent  ?  It  is  plain  they  contemplated 
that  something  should  be  left  as  a  provision  for  Lady  Muskerry 
and  her  children,  and  that  the  sons  should  enjoy  some  portion 
of  the  estate. 

.  As  to  the  objections  applicable  to  the  leases  individually ;  two 
of  these  leases  were  made  of  premises  of  which  there  were  out- 
standing leases  for  lives ;  the  words  in  the  power  are,  "  lease  or 
demise,"  which  import  present  possession.  Doe  v.  Hiem  ,-(a)  and 
in  Boe  v.  PrideaAix.{b)  Lord  EUenborough  says,  that  so  long  as 
a  prior  freehold  lease  is  subsisting,  a  second  freehold  lease  can- 
not be  granted.  It  is  insisted,  however,  that  these  leases  may  be 
sustained  as  concurrent  leases ;  it  appears  by  the  last  editi<m  cf 
the  work  on  Power8,(c)  in  which  the  whole  learning  upon  this 
subject  is  contained,  that  this  doctrine  is  applicable  to  ecclesiaB* 
tical  leases  only ;  the  cases  are  traced  back  to  that  of  Beade  v. 
Nashj  which  is  stated  not  to  have  been  decided  on  that  point, 

and  although  some  observations  on  that  case  have  been 
[^204]    made  in  *the  appendix  to  a  late  edition  of  Bridgeman's 

Seports,(cQ  it  will  be  found,  that  the  statement  as  to 
Beade  v.  Nash,  not  having  decided  this  point  is  quite  eorrect ; 
and  the  case  of  Fox  v.  CoUierie)  was  decided  expressly  upon 

(a)  5  Matile  k  gel.  46.  (c)  p.  614  (e)  Sag.  Pow.  615. 

(d)  10  Eaet.  184.  (d)  p.  605. 


CASES  m  CHANCERY.  204 

Mmkeny  y.  Chmnfiiy. 

the  ground  of  its  being  an  eoclesiastical  lease.  There  is  this 
imschief  attending  ooncurrent  leases,  if  there  be  an  entry  by  the 
second  lessee,  and  he  be  evicted,  the  rent  upon  the  second  lease 
would  be  suspended,  and  an  ejectment  could  not  be  maintained 
on  the  second  lease,  as  there  would  be  an  outstanding  prior  legal 
tide ;  nor  could  the  landlord  distrain ;  thus  the  remainder  man 
is  dq)rived  of  two  most  useful  remedies  for  the  rent 

In  another  of  the  leases  there  is  a  power  to  the  tenant  to  graff 
and  burn,  and  also  a  clause  of  surrender :  the  clause  of  surrender 
is  in  itself  objectionable,  it  has  been  so  decided  by  the  Court 
of  King's  Bench  in  Ireland ;  Doe  v.  Oreed.{a)  Much  more  so 
when  it  is  coupled  with  a  clause  permitting  waste,  so  that  tenant 
having  reduced  the  land  to  a  caput  mortuum  may  throw  it  up. ' 
The  burning  of  land  has  been  denounced  by  the  legislature  as 
pernicious,  and  though  it  may  not  amount  to  waste,  a  clause 
authorizing  even  bad  husbandry  would  be  sufficient  to  vitiate 
the  leases.     Taylor  v.  Horde  ;{b)  OoodtUle  v.  Fmucan.{c) 

It  is  sought  to  sustain  these  leases,  on  the  authority 
of  *  Ward  v.  Hardpole^{d)  as  an  execution  of  the  power    [*205] 
to  raise  money  by  sale  or  mortgage :  that  case,  how- 
ever, is  distinguishable  from  the  present,  as  there  there  was  a 
general  power  to  raise  money,  but  here  the  parties  are  expressly 
limited  to  the  raising  of  money  by  sale  or  mortgage,  which 
modes  are  not  so  inconvenient  to  the  remainder  man,  whereas,  if  * 
the  money  be  raised  by  means  of  leases,  the  estate  can  never  be 
discharged  of  the  incumbrance. 

Mr.  Warren,  Mr.  O^Loughhn  and  Mr.  CoUins  for  the  repre- 
sentatives of  Roger  Sheehy  the  younger,  the  lessee  in  the  lease 
of  the  28th  of  October,  1779. 

It  would  havie  been  open  to  Lord  Muskerry  to  defeat  the 
alleged  objects  of  the  settlement,  even  upon  the  construction 

(fi)  2  Hod.  k  B.  128L  (c)  Doug.  544. 

ib)  1  Bnm  6a  (^  3  B114'70« 
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contended  for  upon  the  other  side,  as  it  is  admitted  that  ttndar 
the  power  he  might  have  made  a  lease  for  any  term  and  at  any 
rent,  and  therefore  a  lease  at  a  nominal  rent  to  a  trustee  for  him- 
self; TaU>ot  y.  Tipper  ;{a)  or  he  naight  have  made  a  lease  £:»  a 
year,  and  upon  the  expiration  of  the  tenn  have  granted  a  re- 
newal, taking  a  fine  to  any  amount.  The  power  provides  flir 
four  distinct  objects,  first,  to  lease  for  any  term  of  liv^  or  years ; 
secondly,  to  do  so  with  or  without  covenants  for  renewal ;  and, 
thirdly,  in  case  of  the  determination  of  such  leases  to  make  new 
or  other  leases,  and,  fourthly,  to  make  any  lease  with  or  with- 
out fine.  In  the  case  of  Doe  v.  Mariin{b)  Lord  Kenyan 
[*206]  *said  that  the  words  of  limitation  might  be  referred  to 
all  the  preceding  members  of  the  sentence,  and  aeKsosd- 
ing  to  the  gnunmatical  construction,  the  words  "with  car  without 
fines,"  in  this  case,  may  be  referred  not  only  to  the  la^  antece- 
dent, but  to  the  whole  of  the  preceding  sentence,  and  therefoie 
it  was  competent  to  Lord  Muskerry  to  take  a  fine  as  wdl  on  an 
original  lease  as  on  a  renewal. 

It  has  been  said  that  the  taking  of  fines  is  an  inconvenient 
mode  of  raising  money ;  so  far  from  being  so,  it  might  be  bene- 
ficial, as  the  rent  woidd  be  better  secured  and  the  tenure  pre- 
served. There  is  another  leasing  power  in  the  settlement  which 
shows,  that  where  the  parties  intended  to  restrict  the  power,  they 
knew  well  what  expressions  to  use,  and  they  also  knew  how  to 
prevent  the  donee  of  the  power  firom  taking  a  fine.  It  ia  not 
attempted  to  be  said  that  the  rent  and  fines  were  not  the  fuU 
value  of  the  lands  demised.  If  the  construction  for  which  the 
lessees  contend  be  adopted,  no  party  will  be  injured,  as  but  little 
more  than  20,000Z.  was  raised ;  but  if  the  court  adopt  the  other 
construction,  the  bona  fide  tenant  will  be  deprived  of  his  property, 
upon  which  he  has.expended  large  sums,  and  that  too  upon  the 
construction  of  a  most  doubtful  clause,  Roger's  Case{c)  and 
WhiUock^a  ChMdl)  establish,  that  it  is  unnecessary  to  refer  to  the 
pQwer  where  the  object  cpuld  not  be  effectuated  by  any  other 

(a)  Skin.  427.  (c)  1  Ventr.228. 

(6)  4fch  T.  R.  (8  Rep.  69,  h. 
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means  but  an  execution  of  the  power,  and  it  is  no  mat- 
ter whether  tte  *patty  intended  to  execute  the  power  [*207] 
or  not,  he  must  make  his  act  as  good  as  his  interest  will 
enable  him  to  do ;  Blake  v.  Mamdl,{<i)  Then  as  to  the  clause 
permitting  waste,  it  can  be  no  objection  where  there  is  such  a 
general  unrestricted  power  to  make  leases  for  any  period  of  time, 
for  1,000  yeara^  or  even  for  lives  renewable  forever.  Besidesi 
many  persons  think  that  the  burning  of  lands  is  not  bad  hus- 
bandry ;  the  Act  of  Parliament  merely  gives  to  the  landlord  a 
power  of  recovering  penalties  if  he  should  deem  it  injurious,  but 
there  is  nothing  in  it  to  prevent  the  landlord  from  giving  his 
tenant  permission  to  burn  the  soil.  With  respect  to  the  clause 
of  surrender,  the  court  of  King's  Bench  certainly  held,  in  Doe  v. 
Oreed^ih)  that  such  a  clause,  under  the  particular  circumstances 
of  that  case,  invalidated  the  lease,  but  it  would  be  carrying  the 
doctrine  much  further  to  say,  that  if  a  tenant  gives  2,000t  for  a 
lease,  on  which  comparatively  a  small  rent  is  reserved,  he  should 
not  be  permitted  to  give  that  back  to  his  landlord. 

There  is  a  deeriee  of  the  Court  of  Exchequer  for  a  sale  of  thd 
premises  subject  to  these  leases,  and  if  the  validity  of  the  leases 
is  to  be  disputed,  it  cannot  be  done  in  this  court  as  long  as  the 
decree  in  the  Court  <rf  Exchequer  remains  unimpeached. 

[The  Lord  Chancellor  here  observed,  that  his  atten- 
tion *had  been  withdrawn  from  the  facts  of  the  case,  [*208] 
from  the  time  it  was  stated  a  compromise  had  been  en- 
tered into ;  and  as  the  bill  had  been  filed  to'  impeach  the  mort- 
gages and  the  sale,  and  as  the  Chinnerys  and  Lord  Muskeny 
had  come  to  an  agreement,  by  which  they  withdrew  from  the 
consideration  of  the  court  the  question  as  to  the  validity  or  in- 
validity of  the  sale,  he  did  not  think  he  had  jurisdiction  to  de- 
cide upon  the  validity  of  the  leases,  and  that  he  was  now  plaoed 
in  a  diflferent  situation  from  what  he  would  have  been,  if  the 
proceedings  had  been  continued  against  all  the  parties,  and  ex- 

(a)  2  Ball  ft  Boo.  35,  affirmed  4  Dow.  24a 
(ft)  2  Hud.  k  Bea.  128. 
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pressed  a  wish  (when  the  argument  upoli  ^e  lousing  power 
should  be  finished)  to  hear  a  counsel  upon  each  side,  upon  the 
question,  whether  in  the  then  state  of  the  pleadings  he  could  de- 
cide upon  the  validity  of  the  leases.] 

At  the  time  of  the  settlement  the  estate  was  subject  to  God- 
ley's  mortgage  of  7,000Z.,  and  to  the  annuity  of  l,083t>-aiid  it  is 
stated  in  the  bill  that  its  value  was  only  1,4002.  a  year,  exclusive 
of  the  demesne.  Lord  Muskerry  had  a  power  to  raise  20j000Lj 
and  an  unlimited  power  to  charge  for  younger  children ;  these 
charges  would  more  than  exhaast  the  whole  estate ;  it  cannot  be 
supposed,  therefore,  that  it  was  intended  the  remainder  man 
should  take  any  beneficial  interest. 

The  words  in  the  power  to  raise  20,000t  are  "to  raise  and 
levy  by  one  or  more  sales  or  mortgages  any  sum  of  money  not 
exceeding  20,000/.,  or  to  charge  the  premises  therewith ;" 
[*209]  these  words  would  authorize  the  raising  of  *money  by 
taking  fines  upon  leases.  Ward  v.  IIardpok.{a)  The 
sum  raised  by  the  fines  and  the  mortgages  scarcely  exceeded,  in 
the  whole,  the  sum  which  Lord  Muskerry  had  power  to  raise, 
and  the  mortgages  being  made  subject  to  the  leases,  it  is  plain 
that  the  parties,  when  taking  the  fines,  had  in  their  contempla- 
tion the  execution  of  the  power  to  charge  20,000Z. 

Mr.  Richards^  for  the  representatives  of  Roger  Sheehy  the 
elder,  the  lessee  in  the  lease  of  the  4th  J\ine,  1780,  contended 
that  the  objection  to  this  lease,  on  the  ground  of  its  being  a  con- 
current lease,  was  not  tenable,  and  cited  Fox  v.  GolUer  ,\b)  Reade 
V.  Nashe  ;{c)  Doe  v.  Calvert  ;{d)  Doe  v.  Biern  ,'{e)  Coventry  v. 
Coventry,{g) 

Mr.  Lefroy  in  reply. 

(a)  3  Bll  4*70. 

(6)  And.  65,  a  C. ;  Moore,  10*7,  &  C. ;  Douglaa,  69*7. 

(e)  1  Leo.  U7.  (e)  5  kaule  k  SeL  40. 

\d)  2  East,  376.  (9)  1  Com.  312. 
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It  has  been  stated  that  the  oonstruction  contended  for  by  the 
plaintiff  would  also  enable  the  tenant  for  life  to  defeat  the  ob- 
jects of  the  settlement,  by  making  a  lease  to  a  trustee  for  him- 
self  at  a  nominal  rent,  but  such  a  lease  could  never  be  sustained 
in  a  court  of  equity,  as  a  fSeur  execution  of  the  power.  Talbot  v. 
Ttpper{a)  was  the  case  of  a  voluntary  settlement,  and  there  the 
party  on  the  face  of  the  instrument  marked  an  inten- 
tion to  reserve  the  utmost  *latitude  of  power  over  his  [*210] 
own  estate;  but  the  settlement  in  this  case  must  be 
construed  as  a  contract,  where  the  intention  of  all  the  parties  is 
to  be  the  guide.  As  to  the  second  point,  whether  the  leases  can 
be  sustained  under  the  power  to  charge,  the  case  of  Ward  v. 
HardpoU  has  been  relied  on:  that  case  does  not  decide  the 
point;  there  there  was  a  general  power  to  raise  any  siun  of 
money,  and  Lord  Mansfield  only  expressed  an  opinion  (for  the 
leases  were  set  aside  upon  other  grounds)  that  the  leases  might 
be  sustained  under  the  power  to  raise  money ;  at  all  events  that 
case  is  no  authority  for  saying  they  can  be  sustained  by  the  joint 
operation  of  two  powers.  A  power  to  raise  money  by  sale  or 
mortgage  can  never  authorize  the  taking  of  fines  upon  leases,  as 
long  as  a  sale,  mortgage,  and  lease  are  three  distinct  things. 

Mr.  Lefroy^  for  the  plaintiffs,  upon  the  question  reserved. 

12^  Fdyruary, — ^Notwithstanding  the  arrangement  with  the 
Chinnerys,  the  plainti^  is  entitled  to  impeach  the  leases.  There 
was  no  compromise  with  the  Chinnerys  until  the  hearing,  and 
up  to  that  period  the  tenants  had  the  full  benefit  of  the  defence 
made  by  the  Chinnerys  upon  the  record,  and  of  the  examination 
of  witnesses ;  the  compromise  only  settles  the  amount  of  what  is 
due  to  the  Chinnerys.  This  point  is  quite  a  surprise  upon  the 
parties.  If  the  plaintiff  had  thought  that  by  this  compromise 
he  would  be  prevented  from  disputing  the  leases,  he  never 
would  have  entered  into  it.  The  mortgagees  took  expressly  sub- 
ject to  the  leases,  by  which  the  remainder  man's  right  to  dis- 

(a)  Skin.  427. 
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^[*211]  pute  *thcir  validity  was  reserved.  He  might  have  im- 
peached them  in  a  separate  bill,  and  the  circumstance 
of  joining  the  lessees  in  the  same  suit  does  not  prejudice  his 
right  against  them.  The  case  most  be  decided  as  it  stands 
.upon  the  record,  upon  which  this  incidental  matter  does  not  ap- 
pear, the  court,  therefore,  can  take  no  notice  of  it.  The  Chin- 
nerjs  are  still  before  the  court  upon  the  record,-  they  have  not 
been  struck  out.  If  the  court  had  disposed  of  that  part  of  the 
case  relating  to  the  Chinnerys,  it  would  not  have  embarrassed 
the  discussion  between  the  plaintiff  and  the  lessees.  What  dif- 
ference can  it  make  if  instead  of  getting  relief  from  the  court  we 
get  it  from  the  acts  of  the  parties  7  The  transaction  as  to  the 
compromise  is  not  before  the  court,  and  is  matter  to  be  taken 
advantage  of  by  the  lessees  by  supplemental  biQ  only. 

Mr,  O^Laghlen^  contra. 

The  court  is  called  upon,  in  the  absence  of  the  Chinnerys,  to 
pronounce  upon  the  validity  of  the  leases ;  we  have  a  right  to 
treat  the  case  now  as  if  the  Chinnerys  were  out  of  court ;  the 
sale  under  the  decree  in  the  Exchequer  must  be  considered  a 
valid  sale,  there  being  no  order  to  set  it  aside.  And  the  ques^ 
tion  then  is,  when  an  estate,  in  settlement,  is  sold  subject  to 
leases,  can  the  remainder  man  file  a  bill  to  impeach  them  with- 
out bringing  the  purchaser  before  the  court,  who  would  have  a 
right  to  be  heard,  and  who  might  object  to  have  one  tenant  sub- 
stituted for  another — a  person  wno  may  be  insolvent  for 
[*212]  *one  who  is  solvent,  and  with  whom  the  purchaser  is 
satisfied  ?  The  solvency  of  the  tenant  may  have  been 
the  inducement  to  the  purchaser  to  make  the  purchase ;  every- 
thing may  depend  on  the  solvency  of  the  tenant,  as  in  the  case 
of  a  brewery.  Can  it  be  said  that  the  lessees  would  continue 
personally  liable  upon  the  covenants  in  their  leases,  after  a  de- 
cree setting  them  aside,  or  could  the  purchaser  then  maintain  any 
action  of  covenant  against  them  ?  The  Chinnerys  might  also 
complain  of  surprise,  and  say,  that  if  they  had  known  the  leases 
were  to  be  impeached,  they  would  not  have  entered  into  the 
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compromise.  The  bill  can  be  defended  from  multiferiousness 
only  on  the  ground  that  the  plaintiff  seeks  to  impeach  the  leases 
through  the  Chinnerys,  and  as  they  are  withdrawn  the  bill  cannot 
be  sustained.  The  leases  at  all  events  should  not  be  set  aside 
for  the  benefit  of  Lord  Muskerry ;  there  was  a  deficient  fond  for 
the  payment  of  the  creditors,  and  if  the  estate  had  been  sold  dis- 
charged of  the  leases  it  would  have  brought  a  higher  price,  which 
would  have  gone  to  discharge  the  incumbrances ;  and  it  is  not 
right  that  the  remainder  man  should  put  this  money  into  hiB 
pocket. 

The  Loud  Chancellor  : — ^In  this  case  I  have  had  the  able 
assistance  of  the  Lord  Chief  Justice  of  the  Common  Pleas  and 
the  Lord  Chief  Baron,  and  of  .course  I  should  have  asked  them 
to  favor  myself  and  the  bar  by  pronouncing,  their  opinions  in 
court,  if  the  case  had  not  taken  a  very  unexpected  turn, 
which  *rendered  it,  in  my  view,  unnecessary  to  decide  [*218] 
the  legal  question.  The  bill  was  originally  filed  against 
the  Chinnerys  and  against  the  lessees,  impeaching  both  the  sale 
of  the  inheritance  and  the  leases,  and  praying  that  the  leases 
might  be  declared  void  as  an  undue  execution  of  the  power,  and 
that  the  sale  might  be  declared  fraudulent  and  void,  and  that 
Lord  Muskerry  might  be  declared  entitled  to  the  possession.  I 
do  not  agree  with  the  argument  that  there  was  anything  multi- 
farious in  that  bill ;  as  the  pleadings  originally  stood,  the  plaintiff 
was  entitled  to  seek  thp  relief  he  did.  When  the  case  was  before 
me  a  few  days  ago,  sitting  alone,  after  all  the  facts  had  been 
stated,  the  counsel  for  the  plaintiff  interposed,  stating  that  an 
arrangement  had  been  entered  into  with  the  Chinnerys,  and 
stopped  the  further  progress  of  the  cause  as  against  the  Chin- 
nerys ;  of  course  I  did  not  interfere  with  that  arrangement.  It 
was  then  suggested  that  there  was  but  one  point  to  be  argued, 
namely,  the  question  as  to  the  legal  validity  of  the  leases,  and 
that  that  point  had  been  submitted  to  the  Court  of  Common 
Pleas  for  their  opinion,  and  they  decided  that  these  leases  were 
void,  as  an  invalid  execution  of  the  power,  and  therefore  that  I 
had  nothing  further  to  do  with  this  cause,  but  to  decide  the  quea- 
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tion  upon  their  certificate  as  I  might  agree  with  it  or  not  For 
this  purpose  I  asked  for  the  assistance  of  the  Lord  Chief  Justice 
and  the  Lord  Chief  Baron,  and  I  hoped  to  be  able  to  decide  the 
equitable  and  legal  question  without  putting  the  parties  to  great 
expense  and  further  delay,  by  sending  this  case  to  another  court. 
^ .  It  occurred  to  me,  in  the  course  of  the  hearing  before 
[*214]  myself  and  the  learned  *judges,  to  ask,  who  were  the 
parties  conducting  the  argument  ?  I  took  it  for  granted 
that  the  Chinnerys  were  represented  upon  this  point,  but  it  was 
stated  that  the  lessees'  representatives  only  were  then  before  the 
court  It  struck  me  at  once  that  the  position  of  the  case  was 
altered,  and  I  felt  considerable  doubt  whether  it  was  possible  to 
give  any  relief  against  the  lessees,  while  the  sale  to  the  Chinnerys 
was  unimpeached.  However,  I  allowed  the  argument  to  go  on, 
and  I  then  desired  that  one  counsel  on  each  side  should  argue 
that  point  before  me  alone.  I  have  therefore  had  the  entire  case 
before  me.  The  question  as  it  now  stands  is  this,  can  Lord 
Muskerry  impeach  these  leases  in  the  absence  of  the  Chinnerys? 
It  is  contended  that  the  compromise  with  the  Chinnerys  does  not 
affect  the  question  as  to  the  leases.  The  Chirmerys  were  prop- 
erly here,  but  they  have  bsen  withdrawn  from  the  jurisdiction 
of  the  court  The  consideration  has  been  withdrawn  from  me 
of  the  point,  whether  the  sale  to  the  Chinnerys  was  impeachable 
or  not  I  have  had  no  means  of  forming  an  opinion  upon  that 
question,  therefore  I  cannot  say  that  the  sale  can  be  impeached, 
and  the. mode  in  which  the  case  has  been  argued  shows  the  diffi- 
culty in  which  the  court  is  placed. 

A  settlemelit  was  executed  in  the  year  1779,  containing  very 
peculiar  leasing  powers,  and  under  those  powers  leases,  for 
which  very  large  considerations  were  paid,  were  immediately 
granted  for  very  long  terms  of  years,  amounting  to  perpetuities, 

imder  which  the  tenants  have  enjoyed  up  to  this  time. 
[*215]     In  a  former  suit  instituted  by  a  prior  *incumbrancer, 

the  court  set  aside,  or  rather  removed,  these  leases  out 
of  the  way  of  the  prior  incumbrancer,  to  the  extent  of  his  in- 
cumbrance, but  the  court' very  properly  gave  the  lessees  a  right 
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to  Stand  in  the  place  of  tlie  incumbrancer,  so  far  as  by  rack  rentir 
tbej  should  pay  off  any  part  of  that  incumbrance.  It  was  a 
right,  therefore,  not  given  to  persons  claiming  under  the  settle- 
ment, but  to  a  person  claiming  paramount  to  the  settlement.  It 
iS|  however,  a  powerful  circumstance  in  the  case  that  there  was 
a  suit  in  which  these  leases  were  partially  set  aside  or  removed. 
The  attention  of  everybody  must  have  been  drawn  to  them,  and 
therefore,  after  fifty  years^  possession,  and  aft^r  great  expenditure 
by  the  lessees,  I  cannot  now  allow  these  leases  to  be  impeached, 
except  upon  very  strong  grounds.  There  were  two  powers  in  the 
settlement,  the  power  of  leasing,  and  the  power  of  mortgaging 
or  a  power  of  raising  20,000i.  by  sale  or  mortgage.  The  tenant 
for  life  did  execute  the  latter  power  to  the  extent  of  10,600i. 
A  bill  was  filed  in  the  Court  of  Exchequer,  and  the  estates  were 
decreed  to  be  sold  in  the  year  1807,  and  there  was  a  sale  accord- 
ingly by  the  court,  under  a  decree  regularly  made,  with  all  the  ' 
parties  before  the  court.  The  mortgages,  which  were  created 
under  the  second  power,  were  made  expressly  subject  to  the 
leases  under  the  first  power,  and  when  the  estates  were  sold  by 
the  Court  of  Exchequer,  they  were  sold  openly  subject  to  those 
leases.  I  must  therefore  consider  that  at  that  period  the  court 
itself  considered  the  estates  as  properly  bound  by  these 
leases.  Now,  in  the  first  place,  if  a  man  buy  an  *estate  [*216] 
suljgect  to  an  incumbrance,  and  it  turns  out  that  it  is 
not  a  valid  incumbrance,  yet  he  may  buy  so  subject  to  it  as  not 
to  leave  him  the  power  to  impeach  it.  The  cases  go  to  that  ex- 
tent. Lord  Muskerry  was  tenant  in  tail  under  the  settlement, 
and  I  must  consider  him  now  to  have  filed  a  bill  against  the 
lessees,  upon  the  ground  that  these  leases  were  not  a  valid  exe- 
cution of  the  power,  and  that  they  ought  to  be  set  aside  for 
his  benefit ;  and  as  the  matter  now  comes  before  me,  I  am  asked 
to  give  that  relief  in  a  cause  where  the  Chinnerys  are  not  sub- 
stantially before  the  court  for  the  purposes  of  this  question.  The 
case  of  Maguire  v  Armstrong(a)  may  be  considered  as  an  author- 
ity for  this  equity.    A.  supposing  an  estate  devised  to  him  in 

(a)  2  BaU  &  Bea.  538. 
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fee  on  failure  of  issue  of  B.,  living  at  the  time  of  his  death,  had 
been  barred  by  a  recovery  suffered  by  B.,  joined  him  in  a  con- 
veyance to  a  purchaser  of  the  estate  subject  to  certain  leases 
made  by  B.  B.  having  died  without  issue  living  at  his  death, 
the  plaintiff,  the  purchaser,  called  for  a  further  assuranoe. 
Whether  he  wanted  it  may  be  made  a  question,  for  if  a  man  de- 
vise to  one  in  fee,  with  an  executory  devise  over  to  another,  it 
may  be  thought  that  a  release  and  conveyance  by  both  ci 
them  would  carry  the  absolute  fee  simple.  But  I  am  not  called 
upon  to  decide  this  point.  The  defendant  brought  ejectments, 
and  offered  not  to  disturb  the  purchaser  if  he  joined  in  impeach- 
ing the  leases  granted  by  B.,  but  if  the  legal  fee  in  all 
[*217]  events  passed  to  the  purchaser,  A.  had  no  *title  to 
maintain  those  ejectments.  There  was  an  original  and 
across  bill  filed,  and  they  came  on  to  be  heard  before  Lord 
Manners,  who  permitted  the  devisee  over  to  impeach  the  leases, 
on  securing  the  rents  to  the  purchaser,  and  said  that  there  was  a 
case  where  the  purchaser  broke  the  leases  subsisting  at  the  time 
of  the  sale,  and  he  was  decreed  to  be  a  trustee  for  the  vendor. 
Where  that  case  is  I  do  not  know ;  I  never  met  with  such  a 
case ;  I  should  be  of  opinion,  but  for  the  authority  of  this  case, 
that  there  was  no  such  equity.  The  devisee  over  having  joined 
in  the  conveyance,  the  fee  passed  against  the  executory  devisee 
over,  at  least  in  equity ;  and  if,  as  it  might  be  held,  at  law  also, 
there  was  no  ground  for  bringing  an  ejectment  Now  as  to  the 
equity:  if  I  buy  an  estate  subject  to  an  existing  lease,  and  the 
estate  is  conveyed  to  me  subject  to  that  lease,  suppose  I  see  on 
the  face  of  the  lease  that  the  tenant  has  given  a  considerable  fine, 
and  therefore  I  consider  the  rent  to  be  amply  secured  (for  the 
greater  the  price  given  for  the  lease  the  better  secured  is  the 
rent,  and  the  greater  is  the  inducement  to  the  purchaser),  and  I 
approve  of  the  man  himself  as  a  solvent  tenant,  am  I  to  be  told 
as  a  purchaser,  that  the  seller  is  to  interfere  with  my  property, 
and  say  to  me,  "you  may  be  content:  if  I  set  aside  the  lease  it 
cannot  affect  you?"  but  I  should  answer,  "  I  have  the  benefit  of 
a  solvent  tenant  and  L  desire  the  lease  may  remain  undisturbed." 
How  is  the  seller  to  set  aside  the  lease  ?  What  becomes  of  the  cove- 
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nants  of  the  original  lease  ?  Sappose  a  covenant  against  aliena- 
tion, what,  is  to  become  of  it  ?  Is  he  himself  to  be  the 
lessee  ?  *The  covenants  of  the  seller  may  not  be  worth  [*218] 
anything,  and  the  value  of  the  property  may  depend, 
sp  in  the  case  of  a  brewery,  put  by  Mr.  O'Loghlen,  upon  the 
capital  and  skill  of  the  individual  tenant.  I  cannot  understand 
this  equity,  in  the  absence  of  firaud.  The  seller  should  impeach 
the  leases  if  he  mean  to  do  so,  before  the  sale.  After  the  con- 
veyance is  executed,  the  seller  ought  not  to  be  permitted  to  affect 
the  relation  between  the  tenant  and  his  new  landlord.  Many 
cases  may  occur  in  which  a  man  would  not  attempt  to  impeach 
a  lease  whilst  he  was  owner  of  the  estate,  and  yet  would  promptly 
do  so  if  he  were  allowed,  after  he  had  sold  the  estate  to  another. 
The  very  litigation  might  unsettle  and  ruin  the  tenant,  and  yet 
after  all  prove  imsuocessful.  In  Taylor  \.  Sitbbert{a)  the  court 
did  countenance  this  doctrine.  There  a  tenant  for  life  had 
granted  leases  with  covenants  for  renewal  not  authorized  by  the. 
power  in  the  settlement,  and  he  and  his  son,  tenant  for  life  in 
remainder,  aft;erwards  concurred  with  the  trustees  in  the  settle- 
ment, for  the  sale  of  the  fee  under  a  power  in  the  settlement  sub- 
ject to  the  leases,  and  Lord  Hosslyn  compelled  the  purchaser  to 
grant  renewals,  although  the  leases  were  void  against  one  of  the 
sellers  under  whom  he  claimed,  and  also  against  the  tenants  in 
tail  under  the  settlement.  1  do  not  touch  a  case  of  this  sort — a 
void  lease  by  a  tenant  for  life  under  a  power,  at  an  inadequate 
rent,  and  then  a  sale  of  the  estate,  under  a  power  of  sale  in  the 
same  settlement,  at  a  price  in  proportion  to  the  rent  re- 
served; in  such  a  case  there  is  nothing  *to  affect  [*219] 
the  right  of  the  remainder  man  to  set  aside  not  only  the 
lease  but  the  sale.  ITie  purchaser  knew  that  there  were  leases 
and  ought  to  have  ascertained  the  terms  of  them,  and  not  to 
have  paid  his  money  for  the  estate  without  doing  so.  I  c^n 
hardly  conceive  so  strong  a  case  as  the  present.  A  man  with 
his  eyes  open  sells  an  estate  subject  to  a  lease,  and  after  that 
seeks  to  be  allowed  to  disturb  the  lease,  although  the  purchaser 

(a)  2Ve8.Jim.43Y. 
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himself  desires  that  it  should  not  be  broken.  There  is  in  my 
opinion  no  equity  in  a  person  so  circumstanced  to  file  a  bill 
against  the  lessees,  unless  he  can  impeach  both  the  sale  and  the 
lease.  If  the  purchaser  has  improperly  got  the  reversion,  and 
having  the  legal  tide  can  alone  maintain  an  ejectment,  the  seller 
would  have  a  right  to  mix  both  of  the  cases  together,  and  im- 
peach at  the  same  time  both  the  sale  and  the  lease. 

It  would  be  very  difficult  to  persuade  me  that  there  is  an 
equity  as  against  the  lessee  where  a  man  has  been  in  possession 
.  for  half  a  century,  where  he  has  advanced  considerable  sums  of 
money,  and  been  at  great  expenditure,  and  where  there  has  been 
no  fraud.  It  is  simply  a  question  at  law  whether  the  l^ase  is 
good  or  not ;  and  you  have  no  right  in  a  court  of  equity  to  im- 
peach a  lease  that  is  good  at  law,  unless  you  show  that  you  have 
a  right  to  come  here  for  equitable  relief  upon  other  grounds. 
Now  that  the  Chinnerys  have  withdrawn  from  this  suit,  I  am 
left  without  any  jurisdiction  to  impeach  these  leases-  in  their 

absence.  Who  has  a  right  to  complain  if  the  prop- 
[*220]     erty  *was  sold  for  less  than  it  mignt  have  brought? 

Why,  the  creditors  who  were  not  paid.  I  cannot  im- 
peach these  leases  unless  the  parties  are  before  the  court  who 
have  a  right  to  impeach  them ;  I  cannot  allow  a  remainder  man 
to  run  away  with  the  money  of  the  creditors ;  it  is  impossible  in 
the  absence  of  the  landlord  to  impeach  these  leases;  you  have 
not  got  him  here ;  and  you  yourself  have  prevented  him  from 
being  here.  His  rights  must  be  affected  by  a  decree  in  your 
favor.  I  cannot  therefore  in  his  absence  decide  this  question 
against  the  lessees. 

But  as  this  is  a  case  of  considerable  anxiety  to  both  parties,  I 
am  not  indisposed  to  state  what  my  impression  was  upon  the 
arguments  upon  the  main  question,  as  I  take  it  for  granted  that 
both  sides  are  desirous  to  have  my  opinion,  and  the  opinion  of 
the  learned  judges  who  sat  with  me.  I  very  early  entertained 
an  impression  that  the  case  was  not  satisfactorily  decided  in  the 
Court  of  CJommon  Pleas.    My  own  impression  was  that  these 


CASES  m  CnANCERY.  220 

Hoakeny  y.  Chiimeiy. 

were  valid  leases.  The  settlement  is  rather  a  singular  one.  Lady 
Mnskerry  was  seised  in  fee  at  the  time  of  the  settlement.  There 
are  no  recitals,  but  the  parties  proceed  at  once  to  settle  the  estates. 
[His.  Lordship  here  read  the  limitatiojis  of  the  settlement.]  You 
never  can  travel  out  of  such  an  instrument  It  was  not  in  the 
usual  course  that  the  reversion  in  fee  of  the  wife's  estate  should 
be  given  to  the  husband  after  the  common  purposes  of  the  settle- 
ment were  exhausted;  why  was  it  not  left  in  her?  But  you 
must  act  upon  the  settlement  as  the  parties  thought  fit 
to  frame  it.  *I  make  this  observation,  because  it  was  [*221] 
strongly  pressed  upon  the  court  that  this  was  not  a  vol- 
untary settlement,  but  a  contract  which  the  court  was  bound  to 
execute,  and  the  case  of  Scot  v.  Bell{a)  was  cited,  but  that  case 
and  the  present  appear  to  me  to  depend  upon  different  grounds. 
There  a  person  having  a  right  under  an  existing  settlement,  was 
called  upon  to  join  in  a  new  settlement  The  junction  of  that 
person  was  considered  as  essential.  The  question  there  was 
simply  this,  was  there  value  given  by  the  person  called  upon  to 
join  ?  but  that  docs  not  touch  the  case  before  the  court.  Is  there 
on  the  face  of  this  settlement,  such  a  contract,  as  ought  to  re- 
quire a  construction  of  the  power  different  from  what  it  would 
receive  in  any  other  settlement?  This  was  a  settlement  of  the 
wife's  estate ;  suppose  Lord  Muskerry  a  month  afterwards,  for  a 
purely  voluntary  consideratiqn,  to  have  made  a  similar  settle- 
ment of  his  own  estate,  could  I  put  one  construction  upon  that 
and  another  upon  this  ?  I  am  clearly  of  opinion  that  I  could 
not :  though  I  may  look  at  the  situation  of  the  parties,  and  col- 
lect from  that  what  their  intention  was,  in  order  to  enable  me 
to  understand  the  sense  in  which  they  use  expressions ;  yet  I 
•cannot  do  so  in  order  to  put  a  construction  upon  words  not  war- 
ranted by  their  own  force.  Landsdown  v.  Landsdown  contains 
simply  a  dictum  with  which  I  find  no  fault.  The  question  is 
not  whether  this  was  a  settlement  for  valuable  consideration,  but 
I  have  no  doubt  that  it  was,  though  made  afl«r  the  mar- 
riage. I  think  there  can  be  *no  such  thing  as  a  volun-  [*222] 
tary  settlement  of  the  wife's  estate,  the  property  passing 

(a)  2  ley.  70. 
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out  of  both  husband  and  wife,  neither  could  convey  without  the 
concurrence  of  the  other ;  but  whether  voluntary  or  not,  I  am  to 
consider  the  construction  of  the  power.  It  authorizes  Lord 
Muskerry  to  lease  for  any  time  or  term  of  years  or  lives,  and 
with  or  without  covenants  for  renewal,  and  in  case  of  the  deter- 
mination of  all  or  any  of  the  aforesaid  lease  or  leases  respectively 
from  time  to  time,  to  make  new  or  other  leases  thereof  in  manner 
aforesaid,  and  with  or  without  fines.  Now  the  first  question  is, 
what  is  the  construction  of  the  words,  simply  understood? 
Whether  the  court  is  to  restrain  or  cut  them  down  is  another 
question.  The  counsel  on  both  sides  elected  to  consider  the  case 
as  if  the  clause  had  contained  the  word  "  and" ;  but  then  it  was 
contended  by  Mr.  Ijcfroy^  as  I  understood,  that  the  words  "with 
or  without  fines"  did  not  authorize  the  receiving  of  any  fines, 
except  upon  renewals  under  covenants  in  prior  leases,  granted 
under  the  power;  and  being  driven  to  it  by  the  court,  he  stated 
very  fully  and  fairly  what  he  considered  the  power  would  au- 
thorize, namelj'',  that  Lord  Mui?kerry  had  a  right  to  make  leases 
for  any  term  of  lives  or  years,  at  any  rent  he  thought  fit,  and 
with  or  without  covenants  for  perpetual  renewal,  either  at  a 
peppercorn  fine  or  for  value,  and  that  he  might  renew  upon 
taking  fines  if  authorized  by  such  convenants  for  renewal; 
now  that  could  not  be  unless  the  words  "  with  or  without  fines" 
were  limited  to  the  renewals,  and  it  was  therefore  proposed 
to  carry  the  words   "and  with  or  without  any  fines,"  back 

to   that  clause   which  ends    "  and   with    or   without 
[*223]     covenants  *for  renewal."    Lord  Kenyon,  in  the  case 

referred  to,  lays  down  the  principle,  that  though  instru- 
ments are  not  pointed  or  sto])pcd,  yet  courts  of  justice  will  stop 
and  punctuate  them,  in  order  to  give  to  the  words  their  proper, 
import,  ^f  I  adopt  the  construction  of  Mr.  Lefroy  it  will  read 
thus :  "  To  lease  or  demise  for  any  term  of  lives  or  years  with  or 
without  covenants  for  renewal,"  "and  with  or  without  fines." 
Now,  I  have  no  doubt  whatever  that  the  tenant  for  life  could 
take  a  fine,  either  upon  an  original  lease  or  upon  the  renewal  of 
a  lease ;  for  the  words  are  emphatic.  It  is  a  power  to  grant 
leases  "with  or  without  fines,"  and  with  or  without  covenants 
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for  renewal,  and  the  more  you  try  to  take  from  the  words  their 
natural  import,  the  more  difficult  and  complicated  you  make  the 
case.  I  cannot  think  that  it  is  the  office  of  a  court  of  justice,  by 
a  subtle  construction,  to  cut  down  the  general  words  of  such  a 
power  as  this,  in  order  to  impeach  a  transaction  which  has  been 
so  long  acquiesced  in,  and  upon  the  faith  of  which  thousands 
have  been  expended  by  the  lessees.  I  think  that  those  who  give 
such  powers  should  take  care  to  limit  them  distinctly,  and  not 
send  them  forth  in  a  shape  which  may  make  them  instruments 
of  evil  against  innocent  persons.  I  am  decidedly  of  opinion 
that  the  general  terms  of  this  power  authorize  the  taking  of  a 
fine  upon  any  lease,  whether  an  original  lease  or  the  renewal  of 
a  lease,  and  whether  granted  under  a  covenant  for  renewal  or 
not,  and  that  I  have  no  authority  to  restrict  them.  I  am  author- 
ized by  the  Lord  Chief  Baron  to  state  that  he  entirely  concurs 
with  me  in  that  construction ;  and  I  am  justified  in  stating,  on 
the  part  of  the  Lord  Chief  Justice  of  the  Common  Pleas, 
•who  was  placed  in  rather  an  embarrassing  situation,  [*224] 
that  the  arguments  in  this  court  have  made  a  strong  im- 
pression on  his  mind.  Now  the  next  power  in  the  settlement 
bears  most  powerfully  upon  that  conclusion.  Supposing  the 
power  to  be  general,  have  I  a  right  to  curtail  the  effect  of  it  ? 
Although  there  are  those  general  words,  may  I  limit  and  restrain 
them  by  construction  ?  The  power  is  to  charge  and  incumber 
all  the  said  estates  with  any  sum  or  sums  for  the  younger  chil- 
dren of  the  marriage  in  such  proportions  and  manner,  and  paya- 
ble at  such  times,  as  Sir  Robert  should  by  deed  or  will  appoint. 
Then  there  is  a  power  to  Sir  Robert  to  "  raise  or  levy  by  sale*  or 
mortgage  any  sum  or  sums  of  money  not  exceeding  20,000/.,  or 
•to  charge  the  premises  therewith  for  such  uses  as  he  should  by 
deed  or  will  appoint."  Here,  after  a  strict  settlement,  is  a  power 
to  the  tenant  for  life  to  grant  any  leases  he  may  think  proper, 
not  limited  as  to  time  nor  as  to  the  rent,  and  he  may  grant  such 
leases  with  or  without  fines.  Next  there  is  a  general  power  to 
provide  for  younger  children,  and  then  there  is  a  power  by  sale 
or  mortgage  to  raise  20,000/.  Now  before  the  parties  entered 
into  this  transaction,  there  were  two  children  in  existence,  and 


824  CASES  IN  CHANCERY. 

Muskeny  y»  Chiniiezy. 

h  occurred  to  the  framers  of  this  deed  that  those  ohildreis  ahattkl 
have  some  power  to  make  leases,  and  accordtnglj,  bjan  indorse^ 
ment  on  the  deed,  a  power  is  limited  to  them  to  make  leases  lor 
three  lives  or  thirty-one  years  at  the  best  improved  yearly  rent, 
and  that  no  fine  or  other  consideration  should  be  taken  by  them. 
This  is  a  short  and  simple  form.  When,  t}ierefi»ney  they  meant 
to  put  a  restraint  and  impose  a  restriotiou  upoB  the  ex* 
[*225]  ercise  *of  the  power,  no  men  knew  belter  how  to  exe- 
cute their  purpose.  What  then  is  the  ccxistnifiticffi  of 
these  different  powers  ?  As  regards  the  power  of  leaflii^,  the 
case  of  Talbot  v.  Tipper{a)  bears  very  powerfully  upon  this  case. 
There  the  power  was  to  make  leases  with  fine  or  witbout  fine, 
and  rendering  such  rents  and  services  as  the  donee  of  the  power 
should  think  fit.  The  settlor  declared  the  uses  of  the  term,  to 
secure  the  payment  of  his  debts ;  and  afterwards  made  a  lease 
without  reserving  rent.  It  was  argued  that,  by  a  ratioiiai  con* 
struction  of  the  words,  some  rent  must  be  reserved,  to  which 
the  court  made  this  answer — "  It  being  to  reserve  such  rent  as 
he  should  think  fit,  and  he  having  thought  fit  to  reserve  no  r^t, 
this  shall  not  avoid  the  execution  of  the  power,"  for  a  pepper* 
com  reserved,  payable  forty  years  after,  had  been  sufficient. 
The  power  was  held  to  be  an  unlimited  one.  I  must  say  that  I 
think  courts  of  law  and  equity  have  very  often  been  misspwiding 
their  time  in  seeking  to  introduce  qualifications  where  parties 
have  used  general  expressions,  and  not  taken  the  trouble  to  ex* 
plain  the  intention  to  use  them  in  a  restricted  sense.  If  I  am  to 
restrain  this  power  at  all,  will  anybody  point  out  how  fer  I  am 
to  restrain  it?  Where  is  the  limit  to  be?  The  term  may  be 
ten  thousand  years  and  the  rent  may  be  a  pe}^)eioom,  and 
where  is  the  line  to  be  drawn  as  to  the  amount  of  the  fine?  I 
see  none.  I  think  there  is  no  power  in  this  court  to  out  down 
this  power.  There  is  nothing  to  guide  me  except  what 
[*2263  appears  on  the  fiwje  of  the  instrument,  *and  therefore  I 
am  of  opinion  that  this  general  leasing  power  must,  both 
at  law  and  in  equity,  have  its  full  force  and  operation.    Now  as  to 

(a)  SdiL  427. 
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iJie  next  power,  to  charge  for  younger  children  any  sum  he 
should  think  fit;  that  ako  is  without  limit :  the  settlement  gives 
the  &the!r  a  power  to  appoint  any  sum.  In  the  case  of  Long  v. 
'IJong{a)  the  very  point  was  decided.  There,  imder  such  a  power 
the  fa^r  thought  fit  to  direct  the  entire  estate  to  be  sold,  and 
he  gave  nearly  the  whole  of  the  produce  of  it  to  the  younger 
children.  It  was  a^ued  that  this  never  could  have  been  the  in- 
tention of  the  parties,  because  if  the  &ther  was  allowed  to  dis- 
pose of  the  whole  it  would  d^at  the  settlement,  but  Lord  Boss- 
lyn  stopped  the  counsel  and  asked,  what  could  be  said  upon  that 
point?  Where  is  the  limit  here?  If  the  parties  themselves 
have  not  limited  the  amount,  is  this  court  to  be  called  on  to  do 
fio  for  them  ?  How  am  I,  sitting  as  a  judge  in  a  court  of  equity, 
to  iffrive  at  any  just  oonclusion  as  to  what  the  proper  limit  should 
be,  where  the  parties  themselves  have  left  it  at  large  ?  The  effect 
of  the  two  cases  to  which  I  have  rrferred  is,  that  t^ese  powers 
cannot  be  restrained ;  then  supposing  that  they  cannot  be  re- 
strained, the  question  is,  are  there  any  equitable  rights?  This 
question  was  raised  in  the  course  of  the  discussion,  whether  or 
not  the  &ther  had  a  right  to  raise  the  20,000^  besides  the 
fines,  or  whether  the  fines  should  be  taken  as  a  portion  of  the 
20,000^.;  I  am  not  called  upon  to  decide  that  point ;  but 
*I  ani  pot  at  all  certain  that  the  court  might  not  con-  [*227] 
6ider  that  there  would  be  no  incongruity  in  holding, 
that  the  fines  should  be  taken  to  be  in  aid  of  the  power  to  charge 
the  20,000t  In  the  case  of  Blake  v.  Jfarnellj  which  was  first  in 
this  court,(i»)  and  afterwards  in  the  Ilouse  of  LordB,(c)  it  was 
decided,  that  under  a  power  of  raising  a  certain  sum  of  money 
you  may  limit  an  annuity  or  rent  charge,  and  the  House  of  Lords 
considering  it  an  equitable  execution  of  the  power  relieved  against 
the  defect.  I  do  not  see  the  difference  between  raising  the  charge 
by  mortgage  and  by  such  an  annuity,  which  was  really  only  a 
postponed  mortgage  securing  the  payment  by  annual  instalments. 
Why  was  it  not  good  at  law  ?  No  damage  can  be  done  provi- 
ded the  amount  of  the  charge  be  not  exceeded.    The  case  of 

^)  6  Tea.  44fi.  p)  2  a  A  R  35.  (p)  4  Dow.  24flL 
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Ward  y.  Harlpol€j{a)  which  has  been  so  much  dificusaed  at  the 
bar^  was  a  very  singular  case ;  the  power  there  was  to  gn&t 
kases  for  any  number  of  years,  or  for  one,  two  or  three  lives 
certain,  or  renewable  forever  at  the  best  improved  xent  withoat 
fine.  There  was  also  another  power  enabling  the  tenant  for  life, 
with  the  consent  of  the  trustees,  to  raise  any  sum  or  sums  of 
money.  He  did  grant  a  lease  upon  a  fine,  and  therefore  that 
could  not  have  been  at  the  best  improved  rent,  because  a  fine 
was  received,  and  it  was  not  considered  good  uinler  the  fiist 
power,  but  was  held  to  be  a  good  execution  of  the  power  to  raise 

any  sum  of  money.    This  case  shows  tiie  extent  to 
[*228]    which  courts  have  gone  in  order  ^to  sustain  &ir  trausae- 

tions  like  these ;  and  the  doctrine  of  Lord  Mansfield  in 
that  case  agrees  with  the  decisions  in  Talbot  v.  Tijpper  and  Long 
v.  Long.    It  appears  to  me  that  it  is  impossible  ta  defeat  these 
leases  at  law,  and  if  they  cannot  be  defeated  at  law,  it  is  quite 
clear,  in  my  apprehension,  .that  they  cannot  be  impeached  in 
equity.    They  were  granted  for  valuable  consideration  openly 
paid.    They  have  been  acquiesced  in  for  nearly  half  a  century. 
They  have  heretofore  been  made  the  subject  of  consideration  by 
courts  of  justice.    They  have  been  partially  set  aside  as  against 
prior  incumbrancers.    The  estate  has  been  sold  under  a  decree 
subject  to  these  leases,  and  in  my  judgment  they  cannot  now  be 
impeached  in  a  court  of  equity.    I  think  it  quite  clear  that 
lessees  under  a  power,  if  evicted  at  law,  are  entitlei^  under  the 
usual  qualification  to  be  relieved  in  equity  against  the  defective 
execution  of  the  power,  where  the  defect  is  not  matter  of  suh- 
stance.     Campbell  v.  Leechyici)  is  the  leading  authority  on  that 
head. 

There  were  some  min(»r  objections  upon  which  I  must  observe. 
It  was  contended  that  these  were,  in  effect,  reversionary  leases, 
but  I  think  that  the  point  does  not  arise  under  the  ample  terms 
of  this  power.  It  was  then  said  that  the  power  to  commit  waste 
invalidated  the  leases.    I  am  clearly  of  opinion,  and  the  Lord 

(a)  3  BIL  410.  ifi)  Amb.  "740. 
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Chief  Baro&Y  and  I  believe  the  Lord  Chief  Justice  of  the  Common 
Pleas,  agree  with  me  in  thinking,  that  in  a  power  of  this 
nature^  *that  cannot  be  any  objection  to  the  validity  of    [*229] 
the  leases,  because  the  power  is  unlimited. 

It  is  said  also  that  there  is  a  clause  of  surrender ;  I  am  aware 
of  what  has  been  decided  in  this  country  upon  that  point,  but  I 
am  bound  to  say  that  my  opinion  does  not  agree  with  those  de- 
cisions on  the  abstract  question,  that  a  clause  of  surrender  inva- 
lidates a  lease.  I  think  not,  unless  you  put  in  express  words  to 
exclude  it  During  the  fluctuations  of  prices,  many  cases  must 
occiur  in  which  a  solvent  tenant  cannot  be  obtained  without  a 
clause  of  surrender.  Insolvent  tenants  are  not  very  particular 
as  to  the  continuance  of  the  term.  Where  the  transaction  is  bona 
fide,  and  the  terms  of  the  power  do  not  require  the  nimibcr  of 
years  to  be  absolute,  I  see  no  reason  for  holding  that  a  clause  of 
surrender  vitiates  the  lease.  Many  powers  do  require  that  the 
term  to  be  granted  shall  be  an  absolute  one,  that  is,  not  deter- 
minable, and  this  is  a  powerful  reason  for  not  introducing  the 
term  into  a  power  where  the  parties  themselves  have  been  silent. 
In  this  case  the  objection  is  entitled  to  very  little  weight,  as  the 
lessees  have  paid  a  large  consideration ;  and  with  reference  to 
the  terms  of  the  power,  it  is  entitled  to  no  weight  whatever.  , 
These  I  think  were  all  the  objections  of  importance.  There  was 
another  made  at  the  close  of  the  argument,  which  in  an  ordinary 
case  would  have  been  entitled  to  attention  :  that  the  lands  of  Gor- 
taheedy  were  not  specified  in  the  settlement,  that  they  were  in- 
cluded in  one  of  the  leases  of  part  of  the  settled  estate,  and  that 
one  entire  rent  was  reserved,  and  therefore  that  lease  was 
void  upon  *this  ground.  There  is,  in  my  opinion,  con-  [*230] 
siderable  force  in  that  objection,  and  in  an  ordinary  case,  « 

that  is,  if  the  power  of  leasing  were  the  common  one,  it  would  be 
entitled  to  great  weight.  But  the  objection,  here,  amounts  only 
to  an  inconvenience,  and  it  is  not  irremediable ;  and  if  the  lessee 
were  evicted  at  law  to-morrow,  we  all  know  that  upon  such  an 
eviction  there  would  be  an  apportionment  of  the  rent  at  law,  in 
&vor  of  the  person  entitled  under  the  settlement    This  there- 
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fore  is  not  an  objection  impeaching  the  lease.  Aft^^  t^^  g^^^ 
assistance  I  have  had,  and  after  the  able  argumente  of  counsel, 
and  after  the  attention  I  have  given  to  this  case  under  the  pecu* 
liar  circumstances,  I  have  hazarded  somewhat  in  going  out  of 
my  way  to  review  the  whole  of  this  case^  but  I  have  thought  it 
my  duty  to  do  so,  in  order,  if  possible,  to  prevent  further  litiga- 
tion between  the  parties.  I  decide  this  case  upon  the  £jn5t 
ground ;  but  I  am  bound  to  say,  that  if  that  point  had  not  ex- 
isted, I  should  have  decided  it  upon  the  other  grounds  which  I 
have  mentioned,  and  the  Lord  Chief  Baron  has  authorized  me  lo 
aay,  that  he  coincides  with  me  in  opinion  upon  all  the  points.  I 
dismiss  the  bill  as  against  the  representatives  of  the  leasees,  with 
costs. 


By  the  decree  as  made  up  and  enrolled,  after  reciting  that  the 
plaintiff,  by  his  counsel  in  open  court,  had  waived  insisting  on 
any  relief  as  sought  by  his  bill,  in  respect  of  the  said  final  decree 
pronounced  by  the  Court  of  Exchequer,  and  the  said  sale  in 

pursuance  thereof,  and  that  it  had  appeared  that  under 
[*281]     *the  said  decree  in  the  Court  of  Exchequer  the  said 

lands  were  sold  to  the  purchaser,  Alice  Chinnery,  sub- 
ject to  said  indentures  of  lease  of  the  28th  October,  1779,  and 
4th  June,  1780,  it  was  ordered  that  the  plaintiff's  bill  should  be 
dismissed  with  costs  as  against  the  defendants,  the  representa- 
tives of  the  lessees  of  the  leases  of  the  28th  of  October,  1779, 
and  4th  June,  1780  (the  lessees  who  appeared  at  the  hearing), 
save  as  to  the  costs  incurred  in' respect  of  the  said  proceedings 
in  the  Court  of  Common  Pleas,  as  to  whicli,  it  was  declared  that 
all  parties  should  abide  their  own  costs.(a) 

•(a)  The  decree  in  tiiis  case  was  reveraed,  upon  rehearing,  by  Lord  Plunket,  on  the 
11th  June,  1835. 
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1835:  12th  Februarx. 

By  a  deed  of  compronuse  between  U.  W.  A.  and  L.  A.,  the  fbnner  conveyed  a  cer- 
tain fee  simple  estate  to  a  trustee,  "charged  and  chargeable  ^ith  all  leaaea  mort- 
gages, gifts,  conveyances,  judgments  and  incumbrances,  theretofore  made  by  him 
of  all  or  any  part  of  the  said  estate,"  upon  trust  to  permit  him,  U.  W.  A.,  during 
his  life  to  receive  the  rents,  and  after  his  decease  to  convey  the  said  estate  to  L.  A. 
and  his  heirs.  Previous  to  the  execution  of  this  deed,  U.  AV.  A.  bad  confessed 
several  judgments,  and  mortgaged  the  whole  estate.  U.  W.  A.  aftenvards  died, 
leaving  considerable  personal  property.  Held — that  the  real  estate  so  conveyed 
by  him,  was  the  primary  fbnd  for  the  payment  of  those  incumbrances. 

In  the  year  1727  Matthew  Alen,  being  seised  in  fee  simple 
and  fee  tail  of  considerable  real  estates,  died  intestate  and  without 
issue,  leaving  three  brothers,  Anthony,  Michael  aiid  Luke,  who 
all  professed  the  Roman  Catholic  religion,  and  therefore,  upon 
the  decease  of  Matthew,  the  said  estates  descended  in  gavel  to  the 
said  Anthony,  Michael  and  Luke,  under  the  statutes  of  2  An. 
c.  6,  s.  10,  and  8  An.  c.  3,  s.  9,  then  in  force  in  Ireland. 

*Anthony,  who  was  then  of  age,  entered  into  pos-  [*232] 
session  of  the  whole  of  the  estates,  and  sent  his  younger 
brothers,  Michael  and  Luke,  to  be  educated  in  France,  from 
whence  they  never  returned  to  this  country.  In  1754  Anthony 
died  intestate,  leaving  Ulick  Wall  Alen,  his  only  son  and  heir 
at  law,  who  thereupon  became  entitled,  in  right  of  his  father,  to 
one  third  of  the  said  lands ;  he,  however,  entered  into  the  pos- 
session of  the  whole  of  the  estates,  and  continued  to  receive  the 
entire  of  the  rents,  but  occasionally  remitted  sums  of  money  to 
his  uncles,  the  said  Michael  and  Luke,  on  account  of  their  res- 
pective shares.  Some  time  afterwards  Michael  Alen  died  intes- 
tate and  without  issue,  and  upon  his  decease  his  one  third  also 
descended  in  gavel  between  his  nephew  the  said  Ulick  Wall 
Alen,  and  his  brother  the  said  Luke  Alen,  so  that  each  of  them 
then  became  entitled  to  a  moiety  of  the  said  estates.  In  1787 
Luke  Alen  died  intestate,  leaving  the  plaintiff,  Luke  Alen,  hia 
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only  son' and  heir  at  law,  then  a  minor,  and  who,  therefore,  in 
right  of  his  father,  became  entitled  to  one  moiety  of  the  said  |f 

lands. 

In  1821,  the  plaintiff,  Luke  Alen,  having  come  to  reade  in 
Ireland,  filed  a  bill  in  this  court  against  Ulick  Wall  Alen,  pray- 
ing that  he  might  be  decreed  entitled  to  one  moiety  of  the  lands, 
and  be  put  into  possession  thereof  and  also  for  a  partition. 

The  cause  was  heard  in  December,  1826,  and  the  bill  was  re- 
tained, with  liberty  to  the  plaintiff  to  try  his  title  at  law; 

[*233]  an  ejectment  was  accordingly  brought,  but,  on  the  *trial, 
the  jury  did  not  agree,  and  there  was  no  verdict    A 

compromise  was  then  proposed,  which  was  carried  into  effect  by 

the  following  instrument. 

By  indenture  of  compromise,  bearing  date  the  18th  of  Sep- 
tember, 1827,  and  made  between  the  said  Ulick  Wall  Alen  of 
the  first  part,  the  said  Luke  Alen  of  the  second  part,  and  Bryan 
Gogan  (a  trustee)  of  the  third  part,  after  reciting  the  filing  of  the 
said  bill  in  1821  by  Luke  Alen  against  Ulick  Wall  Alen,  and 
the  proceedings  thereon,  and  the  said  trial  at  law,  the  said  deed 
proceeded  in  these  words :  "  And  whereas,  the  said  Ulick  Wall 
Alen  and  Luke  Alen,  in  order  to  avoid  further  costs  and  expenses, 
and  to  put  an  end  to  the  said  suit  and  litigation  between  them, 
have  mutually  agreed  to  settle  and  finally  end  the  said  matters 
and  suits  amicably,  and  the  •  said  Luke  Alen  hereby  agrees  to 
dismiss  the  said  bill,  and  to  sign  any  consent  that  may  be  neces- 
sary for  that  purpose ;  and  the  said  Luke  Alen  and  Ulick  Wall 
Alen  do  each  reciprocally  agree  to  abide  and  pay  their  own  costs 
of  said  equity  suit  and  ejectment ;"  the  said  Ulick  Wall  Alen,  in 
consideration  of  the  premises  aforesaid  conveyed  unto  the  said 
Bryan  Cogan,  his  heirs  and  assigns,  the  said  lands  before  men- 
tioned, "subject  to,  and  charged  and  chargeable  with  all  leases, 
deeds,  demises,  mortgages,  gifts,  grants,  conveyances,  judgments, 
assignments,  and  incumbrances,  as  have  been  heretofore  made 
and  executed  by  the  said  Ulick  Wall  Alen,  of  all  and  every  or 
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any  part  of  the  aforesaid  towns,  landsj  and  heredita- 
ments, *and  also  subject  to  and  charged  and  chargeable  [*234] 
vith  all  judgments  confessed  by  or  entered  against  the 
said  Ulick  Wall  Alen,  which  are  now  due  or  unpaid,"  upon 
trust  in  the  first  place  to  permit  and  suffer  the  said  Ulick  Wall 
Alen  and  his  assigns,  during  his  life,  to  receive  and  take  the  rents, 
issues,  and  profits  of  the  said  lands,  and  after  his  decease  then 
"  in  trust  to  convey  all  the  aforesaid  premises  to  the  use  of  him 
the  said  Luke  Alen,  his  heirs  and  assigns  forever,  but  subject 
nevertheless  to  all  leases,  deeds,  demises,  mortgages,  gifts,  grants, 
conveyances,  incumbrances,  assignments,  and  annuities,  hereto- 
fore made  and  executed  by  the  said  Ulick  Wall  Alen  of  the  said 
lands  and  premises,  and  subject  also  to  all  judgments  confessed 
by  or  entered  against  the  said  Ulick  Wall  Alen,  and  which  are 
now  due  or  unpaid."  And  the  said  Luke  Alen,  for  and  in  con- 
sideration of  the  premises  aforesaid,  did  for  himself,  his  heirs, 
executors,  administrators  and  assigns,  forever  release  and  dis- 
charge the  said  Ulick  Wall  Alen,  his  heirs,  executors,  admin- 
istrators and  assigns,  of  and  from  all  claims  and  demands  under 
or  by  virtue  of  the  said  Luke  Alen's  marriage  settlement  or  other- 
wise, for  or  on  account  of  the  mesne  rates  and  all  other  demands 
touching  or  concerning  the  said  lands  and  premises,  and  the  rents, 
issues  and  profits  thereof,  and  also  of  and  from  all  costs  and  ex- 
penses of  all  suit  and  suits  at  law  and  in  equity,  which  had  been 
theretofore  incurred  or  occasioned  by  reason  of  the  proceedings 
thereinbefore  mentioned,  at  the  suit  of  the  said  Luke  Alen 
against  the  said  Ulick  W.  Alen.  '  And  the  said  Luke 
*Alen  also  agreed,  at  his  own  costs  and  charges,  to  dis-  [*235] 
miss  and  make  void  the  said  bill  so  filed  by  him  in  the 
said  Court  of  Chancery  against  Ulick  Wall  Alen,.  and  the  other 
proceedings  by  him  instituted  against  the  said  Ulick  Wall  Alen, 
touching  or  concerning  the  said  lands.  And  the  said  Luke  Alen 
did  thereby  "  ratify,  allow,  and  confirm  all  and  every  lease,  de- 
mise, deed,  and  deeds,  or  other  instrument,  heretofore  made,  done, 
or  executed  by  the  said  Ulick  Wall  Alen,  touching  and  concern- 
ing the  aforesaid  lands  and  premises,  and  each  and  every  of  them, 
and  each  and  every  part  thereof" 
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Click  Wall  Alen  had,  some  time  previous  to  the  execution  of 
this  deed,  confessed  several  judgments,  and  he  had  also,  by  a 
deed,  dated  the  Ist  June,  1786,  mortgaged  the  whole  of  the  lands 
to  secure  a  sujn  of  8,600/. 

On  the  29th  March,  1829,  Ulick  Wall  Alen  died  unmarried 
and  without  issue,  possessed  of  a  considerable  personal  estate, 
having  by  his  will,  made  in  the  year  1822,  bequeathed  the 
greater  part  of  his  personal  fortune  to  the  defendant,  M.  A. 
Leonard,  an  infant 

The  present  bill  was  filed  by  Luke  Alen  against  the  defendant, 
Ilogan,  the  personal  representative  of  the  said  Ulick  Wall  Alen, 
and  the  said  M.  A.  Leonard,  and  the  other  legatees  named  in  the 
will  of  the  said  Ulick  Wall  Alen,  praying  that  the  mortgage 
debt  of  1st  June,  1786,  and  all  judgment  debts,  annui- 
[*236]  ties,  and  other  incumbrances  *due  or  created  by  the 
said  Ulick  Wall  Alen,  and  affecting  the  said  estates  or 
any  part  thereof,  and  all  sums  due  thereon  respectively,  for  prin- 
cipal, interest  and  costs,  might  be  discharged  out  of  the  personal 
assets  of  the  said  Ulick  Wall  Alen,  and  for  that  purpose  that 
the  usual  account  might  be  taken  of  all  sums  due  on  foot  of  the 
said  incumbrances,  and  in  case  the  plaintiff  should  not  be  deemed 
entitled  to  have  the  principal  sums  due  on  foot  of  the  said 
securities  paid  out  of  the  said  personal  estate,  then,  that  all 
interest  which  had  accrued  due  thereon,  previously  to  the  death 
of  the  said  Ulick  Wall  Alen,  might  be  paid  and  discharged  out 
of  the  said  personal  estate,  and  that  an  account  might  be  taken 
of  the  personal  estate  of  the  said  Ulick  Wall  Alen,  and  that 
the  same  might  be  applied  in  exoneration  of  the  said  real 
estates. 

The  defendants  in  their  answers  insisted  that,  by  the  deed  of 
compromise,  the  real  estate  conveyed  by  said  deed  was  made  the 
primary  fund  for  payment  of  the  said  debts  and  incumbrances, 
and  that  Luke  Alen  took  the  said  estate  cum  ojiere. 
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Mr.  G^  Connelly  Mr.  Lefroy^  Mr.  Warren  and  Mr.  JameaHprdyj 
for  the  plaintiff. 

The  object  of  this  instrument  was  to  adjust  the  conflicting 
claims  of  the  parties  to  a  certain  real  estate ;  it  was  a  deed  of 
mutual  release  and  compromise,  and,  therefore,  must  be  'con- 
strued in  reference  to  the  express  subject  matter  only. 
There  was  no  intention  to  release  *Ulick  Wall  Alen's  [*237] 
personal  estate ;  if  a  creditor  had  issued  an  execution 
against  him,  could  he  have  compelled  such  creditor  to  resort 
to  the  real  estate  ?  The  effect  of  the  deed  was  to  make  Luke 
Alen  merely  a  surety,  and  not  to  exonerate  Ulick  Wall  Alen, 
and  if  it  did  not  exonerate  him  during  his  life,  how  can  it  exon- 
erate his  assets  after  his  death?  This  case  is  distinguishable 
jfrom  the  cases  of  vendor  and  vendee,  where  there  is  a  money 
dealing  between  the  parties,  and  the  purchaser  considers  the 
amount  of  the  incumbrances,  and  gives  so  much  the  less  for  the 
estate.  The  words  "  subject  to"  in  a  devise,  have  not  the  effect 
of  exonerating  the  personal  estate ;  Serle  v.  /S.  Eloy  ;{a)  and  in  a 
deed  they  must  be  construed  according  to  the  intention  of  the 
parties.  Ulick  Wall  Alen,  previous  to  the  execution  of  this 
deed,  and  while  in  possession,  created  incumbrances  which  af- 
fected the  entire  of  the  estate,  and  when  he  agreed  to  reduce  his 
interest  to  that  of  an  estate  for  life,  he  stipulated  that  by  so  doing 
lie  should  pot  affect  the  rights  he  had  given  to  his  creditora. 
These  words  therefore  were  inserted,  not  for  the  purpose  of  ex- 
onerating Ulick  Wall  Alen,  but  to  protect  him  against  litig<ition, 
on  the  part  of  his  creditoi^arising  from  his  own  acts,  and  also 
to  prevent  Luke  Alen  from  insisting  upon  holding  the  moiety 
(which  he  had  previously  claimed  to  be  entitled  to),  discharged 
finom  debts  not  incurred  by  himself.  The  words  "  subject  to," 
therefore,  can  mean  nothing  more  than,  that,  as  between 
the  estate  and  the  creditors,  their  rights  were  not  to  *be  [*238] 
displaced  or  affected  by  this  compromise ;  but,  as  be- 
tween U.  W.  Alen's  resd  and  personal  estates,  no  alteratioiL  was 

(a)  2  P.  Wms.  386. 
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made  in  their  respective  liabilities,  and  bis  personal  estate,  which 
was  the  fund  primarily  liable,  previous  to  the  execution  of  this 
deed,  must  continue  so. 

Mr.  O'Lojhlen,  Mr.  Ball,  Mr.  Slock,  Mr,  Blake  and  Mr.  Bicrh^ 
for  the  defendants,  were  not  called  upon  by  the  court. 

The  Lord  Chancellor: — ^I  have  not  the  slightest  doubt 
upon  this  case ;  I  never  saw  a  clearer  case.  The  counsel  for  the 
plaintiff  have  endeavored  to  found  an  argument  upon  the  nature 
of  the  deed;  that  argument,  however,  is  not  entitled  to  much 
consideration,  for  if  upon  a  contract  an  estate  is  conveyed,  sub- 
ject to  a  mortgage,  how  can  it  be  said  that  the  personal  estate  of 
the  vendor  is  in  the  first  instance  subject  to  that  mortgage? 
Ulick  Wall  Alen  was  in  possession  of  the  entire  estate,  and 
clearly  entitled  to  at  least  a  moiety  of  it  in  fee ;  the  person 
claiming  title  to  the  other  moiety  filed  a  bill,  which  was  retained 
with  liberty  for  him  to  bring  an  ejectment ;  accordingly  an  eject- 
ment was  brought,  but  there  was  no  verdict  on  the  trial  of  that 
ejectment  A  mortgage  had  been  created  many  years  previously, 
in  which  Michael  joined,  and  by  so  doing  bound  the  inheritance. 
Ulick  Wall  Alen  (the  defendant's  testator)  had  been  in  posses- 
sion of  the  entire  estate  and  had  exercised  dominion  over  it,  and 

himself  created  incumbrances  upon  it.  Now  a  third  per- 
[*239]     son  set  up  a  claim  to  half  of  the  estate,  and  they  *both^ 

agreed  to  compromise  their  claims.  I  cannqt  consider 
the  relative  situation  in  which  the  parties  to  this  deed  stood,  in 
order  to  discover  their  intention,  for  in  the  deed  they  are  made 
to  disclose  that  their  intention  is  to  Wmpromise,  and  I  have  no 
means  to  work  out  that  intention,  except  by  their  own  words  in 
that  part  of  the  deed  where  they  address  themselves  to  the  ob- 
ject  of  it  The  intention  is  plain  ;  the  person  in  possession  says, 
"  I  will  reduce  my  interest  to  that  of  a  tenancy  for  life,  and  give 
you  the  remainder  in  fee,  but  if  you  take  the  estate  you  must 
take  it  as  you  find  it"  For  this  reason  it  is,  that  the  deed  does 
not  ascertain  the  amount  of  the  debts ;  and  tiiere  could  not,  in 
my  mind,  be  a  more  powerful  circumstance  to  prove  that  Luke 
Alen  took  the  estate  as  it  stood,  cum  onere. 
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If  we  look  at  the  form  of  tlie  deed,  we  shall  find  that  the  es- 
tate is  expressly  "  subjected  to  and  charged  and  made  charge- 
able with  all  leases,  deeds,  demises,  mortgages,  gifts,  grants,  con- 
veyances, judgments,  assignments,  and  incumbrances  theretofore 
inade  by  the  said  Ulick  Wall  Alen."  And  if  we  turn  to  the 
granting  part  of  the  deed,  though  the  words  "  charge  and  charge- 
able," are  omitted,  we  shall  discover  words  which  include  every 
possible  form  of  incumbrance.  If  an  incumbrancer  'had  gone  ' 
against  Ulick  Wall  Alen  personally,  could  not  the  latter  have 
filed  a  bill,  and  have  thrown  the  defendant  upon  the  estate  ?  I 
think  he  could,  for  that  would  not  be  an  attempt  to  fix 
a  personal  responsibility  upon  Luke,  but  to  *leave  the  [*240] 
burden  where  it  was  originally  placed,  viz.,  on  the  es- 
tate. The  person  who  comes  in  here  to  shift  the  responsibility 
is  Luke  Alen,  who  having  acquired  the  estate  is  bound  to  take 
it  with  the  burden  upon  it. 

There  is  nothing  in  the  deed  from  which  a  doubt  can  be  enter- 
tained that  it  declares  the  estate  to  be  subject  to  the  debts.  It 
is  said  there  is  a  difference  between  the  recitals  and  the  granting 
part  of  the  deed :  but  is  there  any  difference  in  the  legal  import, 
or  actual  intention  of  these  two  parts  of  the  deed  ?  Certainly 
not.  In  each  part  of  the  deed  there  is  a  subjection  of  the  estate 
to  the  debts.'  The  effect  of  one  clause  in  the  deed  is  to  give  va- 
lidity to  the  charges  created  byJJlick  Wall  Alen  as  against 
Luke  Alen  himself,  and  the  operation  at  law  is,  to  give  Luke 
Alen  an  estate  in  fee.  The  interest  is  to  be  paid  by  the  tenant 
for  life,  and  the  fee  is  made  liable  to  pay  the  debt  itself.  It  is 
said  that  Ulick  Wall  Alen  made  a  will  prior  to  this  deed,  charg- 
ing his  personal  estate  with  the  payment  of  his  debts :  it  is  only 
by  ingenuity  that  any  point  can  be  made  upon  that.  I  am  told 
that  if  there  be  a  devise  of  an  estate  subject  to  debts,  that  cir- 
cumstance will  not  have  the  effect  of  exonerating  the  person- 
alty ;  but  what  has  that  to  do  with  this  case  ?  for  when  a  man 
gives  an  estate  to  another,  on  condition  that  he  pays  the  debts 
which  affect  it,  it  is  clear  that  that  estate  is  the  proper  fund  for 
the  payment  of  those  debts.     The  bill  must  be  dismissed  with 
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costs,  SO  far  as  it  secies  to  have  the  debts  paid  out  of  the  personal 
estate. 

[*241]        *This  decree  was  this  day  aflSrmed,  upon  rehearing^ 
•  by  Lord  Plunket,  who  considered  himself  bound  by 
the  recent  decision  of  the  House  of  Lords  in  the  case  of  Vandekur 
v.  Vandeleur*{a) 

(o)  Yakdelxub  v.  Yakdeleur. 
1836:  15th  Majr. 

J.  0.  Y.  being  seised  in  fbe  of  certain  estates,  limits  them  upon  his  marriage,  in  strict 
settlement,  with  a  proviso  that  the  said  estates  should  be  char^ped  with  certain 
debts  set  forth  in  a  schedule.  Held — ^that  the  purchaser  under  the  settlement  was 
not  entitled  to  have  the  personal  estate  of  J.  O.  Y.  apj^ied,  after  his  decease,  to 
dischai^ge  the  said  debts  in  exoneration  of  the  settled  estates. 

J.  O.  Yandelcur,  being  seised  in  fee  of  estates  in  the  counties  ofLimerick  and  €3are^ 
by  deed  made  in  the  year  1800,  upon  his  intermarriage  with'  Lady  Frenoes  Moore,  in 
consideration  thereof;  and' of  6,0002.,  her  portion,  conveyM  the  said  estates  to  trus- 
tees, in  trust  for  himself  for  life,  and  after  his  decease  for  terms  o€  years  created  to 
raise  portions  for  younger  children,  and  to  secure  a  jointure  for  his  widow,  remainder 
to  the  first  and  other  sons  of  the  marriage,  in  strict  settlement,  with  remainder  to 
himself  in  fee.  And  the  deed  contained  the  following  provision :  '*  Provided  always^ 
and  it  is  hereby  declared  and  agreed  by  and  between  the  parties  to  these  presents^ 
that  all  and  every  of  the  said  towns,  lands,  tenements,  hereditaments  and  premises^ 
hereby  granted  and  conveyed,  sliaU,  in  the  first  place,  stand  and  be  cfaarigcd  and 
chargeable,  and  the  same  arc  hereby  declared  to  be  charged  with  the  several  suma 
due  for  the  portions  of  the  brothers  and  sisters  of  the  said  J.  O.  Yandeleur,  amount- 
ing to  the  sum  of  15,9002.,  and  by  judgments  and  bonds  hereinaftier  mentioned,  and 
which  said  several  sums  are  particularly  set  forth  in  a  schedule  hereunto  annexed,  and 
amount  to  the  sum  of  12,7002."  An^the  said  deed  also  cont^ned  a  covenant 
agamst  incumbrances,  with  an  exception  in  tliese  words,  "other  than  and  except 
the  several  sums  due  by  judgments  or  bonds,  to  the  different  persons  in  the  schedule 
hereunto  annexed,  amounting  in  the  whole  to  the  sum  of  12,700t,  and  also  other 
than  and  except  the  sum  of  15,9002.,  the  portions  due  to  the  brothers  and  sisters  of 

the  said  J.  O.  Yandeleur,  with  all  and  every  of  which  said  several  sums  the 
[*242]    said  lands  and  *"  premises  are  hereby  charged."    There  was  also  a  can'O' 

nant  for  further  assurance  with  the  like  exception,  referring  to  the  excep- 
tion in  the  preceding  covenant  The  said  J.  0.  Yandeleur  paid  off  a  part  of  the 
judgment  debts,  and  declared  that  such  payments  were  made  in  exoneration  of  his 
settled  estate.  Part  of  the  debts  in  the  schedule,  and  part  of  those  paid  off,  were 
contracted  by  the  setUor^s  £ither,  and  part  were  the  settlor's  own  debts. 

A  bill  was  filed  in  the  Court  of  Chanceiy  in  Ireland  by  the  executors  of  J.  O.  Yaa* 
deleur,  against  his  eldest  son,  and  the  younger  children  and  his  widow,  to  have  the 
rights  of  the  parties  declared,  and  the  trusts  of  the  will  carried  into  effect,  and  the 
necessary  accounts  taken. 
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The  only  question  raised  was,  whether  the  estates,  which  the  settlor^s  eldest  son, 
0.  M.  Vandeleor,  took  ander  the  settlement^  wore  so  charged  with  the  debts  in  the 
acfaediiie  mentioned  as  to  be  borne  in  the  first  instance  by  that  estate,  in  exoneration 
of  the  personal  estate.  Upon  the  hearing  before  Lord  Plunket,  it  was  decreed  that 
the  personal  estate,  being  the  Aind  primarily  liable,  should  be  applied  m  exoneration 
of  the  real  estate;  and  from  this  decree  there  was  an  appeal  to  the  House  of  Lords, 
and  the  case  having  been  argued,  Lord  Brougham,  after  stating  the  foregoing  facts^ 
pEonounoed  judgment,  with  the  foUowing  note  of  which  the  editors  have  been 
favored. 

Ijokd  Brougham  :— From  this  decree  the  parties  have  appealed,  the  noble  and 
learned  lord  who  made  it  having  expressed  considerable  doubt  respecting  the  ques* 
tion,  and  having  recommended  the  opinion  of  this  House  to  be  taken ;  and  I  am  of 
opinion  that  the  decree  is  erroneous  and  ought  to  be  revised,  excepting  only  as  re- 
gards the  costs  of  the  suit  below. 

With  respect  to  volunteers,  there  can  be  no  doubt  that  where  a  testator  leaves 
real  and  personal  estate,  and  simply  chai:ge8  his  real  estate  with  his  debts,  without 
any  words  of  exclusive  charge  or  words  exonerating  the  personalty,  in  such 
cases  the  personal  estate' is  primarily  liable,  and  must  ^relieve  the  real  es-  [*243] 
tate,  on  which  the  debts  are  charged,  unless  they  have  been  chained  on  that 
estate  exclusively,  in  exoneration  of  the  personalty.  This  exclusive  charge  may  be 
either  in  express  terms,  or  by  manifest  intention  gathered  from  construction ;  the  in- 
tention of  the  testator  being  the  sole  rule ;  and  even  if  the  parties  here  were  to  be 
considered  as  equally  volunteers,  we  should  be  entitled  to  examine  the  instrument 
or  instruments  in  question,  with  the  view  of  ascertaining  whether  or  not  the  person- 
alty was  intended  to  be  exonerated.  This  case  may  be  regarded  in  two  lights,  first, 
as  if  the  question  lay  between  volunteers,  and  next,  upon  the  ground  of  the  holder 
of  the  estate  being  a  purchaser  under  the  settlement  First,  if  we  had  the  case  of 
volunteers  to  consider,  the  question  would  turn  upon  the  intention  of  the  settlor  to 
relieve  the  peraom^  estate,  and  charge  the  real  exclusively.  Has  ho  shown  such  an 
intention  in  this  case  ?  The  words  are  strong ;  the  estates  are  declared  to  be,  in  the 
first  place,  chaiged  with  the  debts,  which  are  set  forth  in  a  schedule,  for  the  purpose 
of  specifying  to  what  charge  precisely  the  settled  estates  are  to  be  subject — ^what 
burden  they  are  to  bear.  In  the  covenants,  too,  ho  excepts  those  same  debts,  ho 
covenants  that,  for  the  objects  of  tlie  settlement,  the  estates  are  froe  and  discharged, 
and  saved  harmless  against  all  debts  and  charges,  except  the  jointure  of  his  mother, 
and  except  the  debts  scheduled,  and  he  covenants  for  further  assurance,  excepting 
the  debts  scheduled.  It  may  be  observed  too,  on  the  principle  of  ^^nosdtur  a  sociis^** 
that  tho  only  exceptions,  besides  these  debts,  are  those  of  the  family  debts,  or  bro- 
ther's and  sister's  portions  and  tho  mother's  jointure,  both  of  which  aro  unquestion- 
ably charged  on  the  real  estates  and  on  those  only ;  tho  personalty  has  nothing  to  do 
with  them. 

But  for  this  exception  in  these  covenants,  for  quiet  enjoyment  and  further  assu- 
rance the  personal  estate  would  havo  been  liable  m  respect  of  incumbrances,  as  well 
as  in  respect  of  a  deficient  conveyance ;  what  then  is  the  object  of  the  exception  7 
plainly  to  exempt  the  personal  estate  firom  the  eventual  burden  in  the  one  case,  and 
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certain  liability  in  the  otlier,  of  and  to  those  debts.  There  seems,  therefore, 
[*244]    some  reason  *to  hold,  thaX  even  regarded  as  a  case  between  voIunteerBi  the 

personalty  might  be  held  exonerated,  under  the  peculiar  circumstances  of 
this  settlement;  but  the  other  is  the  principal  ground  of  my  opinion.  Secondly,  the 
tenant  in  tail  in  possession  takes  under  the  settlement,  and  he  takes  as  a  purchaser. 
Suppose  Mr.  Vandelcur  Imd  sold  his  estate,  and  left  it  chai^ged  with  the  debts  in  the 
bands  of  the  purchaser,  it  is  plain  that  the  purchaser  would  have  been  liable,  not 
only  to  pay  the  creditors,  If  they  had  gone  against  him,  but  if  they  had  gone  against 
the  executor,  or  other  personal  representative  of  the  vendor,  the  purchaser  would 
have  been  liable  to  repay  whatever  was  thus  obtained.  Now  how  is  this  different 
finom  the  present  case  ?  It  is  said  that  if  this  were  a  case  between  vendor  and  ven- 
dee that  the  purchaser  would  be  liable,  because  he  has  paid  a  less  price  for  the  estate 
by  the  amount  of  the  charge  affecting  it.  In  all  probability  he  might  have  done  soi 
but  it  is  not  a  necessary  consequence ;  he  might  have  had  the  caprice  or  the  kind- 
ness to  pay  the  full  price,  or  he  might  reckon  on  all  the  debts  being  paid,  and  s^ 
the  estates  would  be  liable  in  his  hands  if  the  debts  should  not  be  paid,  and  at  all 
events  this  fact  of  a  diminished  price  being  paid  is  an  accident,  and  not  a  circum- 
stance essential  to  the  question,  and  which  can  govern  its  gierits. 

The  settlor,  when  he  leaves  the  estate  charged,  means  to  put  in  settlement  so  much 
tlie  less  property.    We  never  can  say  that  this  is  not  considered  by  him  in  his  set-  I 

tlement ;  he  might  answer,  "  had  I  not  charged  the  debts  on  tliose  two  estates,  I  I 

should  only  have  put  the  Limerick  one  in  the  settlement,  and  left  out  the  dare  one 
altogether,  in  which  case  I  might  have  sold  it  and  paid  the  debts."    Tlie  whole  trans-  | 

action  must  be  viewed  together,  and  all  the  provisions  are  facts  of  one  scheme,  one 
plan,  one  agreement.    But  it  is  quite  enough  to  say  that  the  amount  of  what  is  given  | 

on  either  side  never  can  be  taken  into  consideration  in  the  constructipn  of  the  settle- 
ment, because  the  purchasers  under  it  take  not,  on  paying  any  price,  but  in  a  wholly  ^ 
dififerent  way ;   they  execute  their  part  of  the  consideration,  as  it  were,  through 

the  parties  to  the  marriage  contract ;  the  settlor  was  here  one  of  those,  and  | 

[♦245]    ♦he  expressly  puts  the  estate  in  settlement,  subject  to  the  debts,  and  thereby 

makes  the  issue  of  the  marriage  take  only  so  much  as  remains  after  payment 
of  these.    No  conceivable  distinction  Cim,  therefore,  be  taken  between  such  purcha*  I 

sers  under  a  sottlcment,  and  any  others ;  the  one  class  are  as  little  volunteers  as  the 
other.  The  simplest  and  plainest  view  of  this  case  seems  to  be  this,  what  did  the 
settlor  convey?  how  much  of  the  real  estate  did  he  put  into  the  settlement?  was  it 
only  those  estates,  after  deducting  certain  debts  in  the  schedule  ?  *  That  the  amount 
of  those  remained  undetermined  until  his  death,  because  he  might  pay  part  of  them 
(as  he  did  in  point  of  fact),  makes  no  diflference,  it  only  makes  the  sum  to  be  deducted 
uncertain  in  amount,  during  his  life,  but  the  thing  in  respect  of  which  the  deduction 
was  to  be  made  quite  clear  all  the  while,  namely,  the  debts  scheduled  to  whatever 
sum  they  might  amount  at  the  settlor's  deatli. 

Lastly,  it  seems  impossible  to  allow  the  equities  of  the  parties  to  be  affected  by 
anytliing  that  was  to  be  done  by  the  settlor  after  his  marriage,  all  rights  must  be 
taken  to  be  as  they  were  established  at  the  date  of  the  conveyance,  otherwise  a  party 
might  alter  the  rights  of  others  by  things  done  after  the  contract  was  completed. 
Hence,  neither  any  directions  in  the  settlor's  will,  nor  the  state  of  his  affairs  at  bis 
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decease^  could  possiblj  alter  the  constroction.  And  this  lost  obaenration  apptieB  not 
merely  to  anj  argument  sought  to  be  raised  on  the  exoneration  of  the  personalty  by 
the  express  words  in  the  will,  a  provision  which  plainly  never  could  prove  anything, 
because,  whatever  impression  the  testator  and  settlor  might  have  had  on  his  mind 
when  he  made  his  will,  the  only  questton  la,  what  he  did  long  before  by  the  settle* 
ment  ?  But  the  observation  appUes  also  to  the  entire  view  taken  in  the  decree  be- 
low, because  that  view  proceeds  upon  the  principle  of  the  personal  estate  continuing 
liable  at  the  testator's  death,  and  so  exonerating  the  real  assets  deaoended.  The 
cases  of  Nod  v.  Nbd^(a)  and  Waring  v.  Wardi[b)  contain  matter  which  con- 
*flrms  -the  Wew  which  I  have  felt  it  necessaiy  to  take  of  this  question,  [*246] 
though  they  do  not  come  up  to  decisions  upon  the  point 

The  decree  was  varied  by  declaring  that  the  debts  m  ^e  schedule,  reported  on* 
paid  at  the  testatof  s  death,  should  be  and  stand  as  a  burden  on  the  settled  estates 
in  the  counties  of  IXmerick  and  Glare,  and  that  the  personal  estate  of  the  testator,  in 
the  hands  of  the  executors  (the  plaintifTs  in  the  suit  below)  should  be  exonerated. 
But  it  was  declared  that,  in  other  respects,  the  decree  should  stand,  and  that  no 
parties  should  have  any  costs  except  the  executors,  the  plaintiflfa,  who  should  have 
theu*  costs  out  of  the  personal  estate,  and  also  their  costs  of  the  appeal  out  of  the 
eamefUnd. 


Gregg  v.  Arbott. 

1335:  SthFebniaiy. 

A  prior  mortgagee  who  has  obtained  leases,  subsequent  to  a  puisne  mortgagee,  and 
who  has  entered  into  possession,  will,  as  against  the  latter,  be  charged  as  mortga- 
gee in  possession.  A  second  mortgagee  having  the  security  of  estates  A.  and  B., 
and  offering  to  redeem  a  prior  mortgagee  (having  the  security  of  estate  A.  only, 
and  also  leases  affecting  Uio  equity  of  redemption  of  the  same  estate,  but  subse* 
quent  to  the  second  mortgage),  cannot  be  compelled  by  the  prior  mortgagee  to  re- 
sort to  estate  B.  in  the  first  instance. 

Gorman  Gregg  being  seised  of  an  estate  called  the  Plains,  on 
the  20th  of  August,  1827,  executed  a  mortgage  of  the  same  to 
E.  Mercer,  and  afterwards,  on  the  16th  of  January,  1828,  mort- 
gaged the  equity  of  redemption  thereof,  together  with  two  other 
denominations  called  Ballynascreen  and  Rose  Lodge,  to  J« 
M*Connell.  In  July,  1829,  the  plaintiff,  Jane  Gregg,  became 
the  purchaser  of  Ballynascreen  and  Rose  Lodge.  In  October, 
1829,  E.  Mercer  assigned  his  mortgage  of  the  Plains  to  the  de- 

(o)  12  Price,  212 ;  S.  0.  •?  Price,  241.        (h)  7  Vea.  332. 
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feodanta^  Samuel  Arrott  and  Thomas  Garret;  and  in  the 
month  of  December,  of  the  same  year,  Gorman  Gregg 

[*247]  *became  a  bankrupt  John  M'ConneH,  in  the  following 
year,  assigned  his  mortgage  of  the  16th  January,  1828, 

to  the  plaintiff,  Jane  Gregg. 

The  bill  which  was  filed  by  Jane  Gregg  charged  that  the  de- 
fendants, Arrott  and  Garrett,  had  entered  into  possession  of  the 
Plains  as  mortgagees,  and  prayed  that  an  account  might  betaken 
on  foot  of  the  mortgage  of  the  16th  January,  1828,  so  assigned 
to  her  by  J.  M*Connell,  and  also  an  account  of  the  sums  due  to 
the  defendants,  Arrott  and  Garret,  on  foot  of  their  mortgage  of 
the  20th  of  August,  1827,  and  of  prior  incumbrances,  and  also 
an  account  of  the  rents  and  profits  of  the  said  mortgaged  prem- 
ises received  by  the  said  defendants,  Arrott  and  Garret,  or  which 
without  wilful  default  they  might  have  received ;  and  that  upon 
pajrment  by  the  plaintiff  of  the  sums  which  should  be  found  due 
to  the  said  defendants  on  foot  of  their  mortgage  of  the  20th  of 
August,  1827,  which  she  thereby  undertook  to  pay,  that  the 
assignees  of  Gorman  Gregg  might  be  decreed  to  pay  to  the 
plaintiff  all  such  sums  as  should  be  paid  by  her  to  the  said  de- 
fendants on  foot  of  their  mortgage,  and  also  the  sum  due  to  her 
on  foot  of  her  own  mortgage  of  the  16th  January,  1828,  or  else 
be  foreclosed ;  and  that  in  such  case  said  mortgaged  premises 
might  be  sold  discharged  of  the  said  mortgage  of  the  2(Wi  of 
August,  1827,  so  assigned  to  the  defendants  as  aforesaid. 

The  defendants,  in  their  answers,  insisted  that  the  lands  of 
Ballynascreen  (not  included  in  the  mortgage)  should  be 
[*248]  ,  *first  sold.  The  defendant,  Arrott,  also  set  out  a  cer- 
tain lease  of  the  80th  of  November,  1829,  made  to  him 
by  Gorman  Gregg,  in  pursUiance  of  agreements  to  that  effect 
entered  into  in  the  months  of  March  and  April,  1829,  and  stated 
that  under  and  by  virtue  of  said  lease  he  had  entered  into  pos- 
session of  part  of  the  Plains  as  lessee. 

The  cause  was  heard  on  the  27th  of  June,  1834,  when  the  «o 
counts  prayed  by  the  bill  were  directed  and  it  was  declared  that 
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iSke  drfendants,  Arrott  and  Oarret,  should  account  as  mortgagees 
in  possession,  under  the  assignment  to  them  fix>m  E.  Mercer. 
The  cause  was  now  reheard  at  the  instance  of  the  defendant^ 
Arrott 

SerjH  Oreen^  Mr.  Warren^  and  Mr,  Whiteside^  for  the  plaintiff 

Mr.  Lefroy^  Mr.  Holmes^  and  Mr.  Andrews^  for  the  defendant, 
Arrott  • 

The  plaintiff  became  the  purchaser  of  Ballynascreen  and  Rose 
Lodge,  part  of  the  premises  included  in  the  mortgage  to  M'Con* 
nell ;  it  must  be  presumed,  therefore,  that  that  mortgage  was 
paid  off  by  the  purchase  money.  At  all  events,  at  the  time  of 
the  sale,  the  defendants  had  a  right,  as  against  M'Connell,  who 
was  mortgagee  both  of  Ballynascreen  and  the  Plains,  to  compel 
him  to  resort  to  Ballynascreen,  in  the  first  instance,  in  exonera* 
tion  of  the  Plains ;  Aldrich  v.  Cooper  ;{a)  and  the  plain- 
tiff who  was  assignee  of  M^ConnelFs  interest,  must  [  249] 
take  subjept  to  all  his  equities.  The  defendant,  Arrott, 
has  likewise  a  lien  upon  the  equity  of  redemption  of  the  Plains, 
by  virtue  of  his  equitable  leases,  he  is  therefore  entitled  to  make 
Ballynascreen,  iu  the  hands  of  the  plaintiff;  contribute  towards 
the  payment  of  the  prior  incumbrances.  The  bill  is  not  a  simple 
bill  of  redemption,  but  it  prays  for  a  sale ;  the  plaintiff,  theVe- 
fore,  if  she  gets  the  relief  she  seeks,  will  come  back  here,  and 
have  the  lands  sold  discharged  of  the  leases.  She  is  not  entitled 
to  disturb  the  defendants  lien  until  she  first  shows  that  the  lands 
<^  Ballynascreen  are  insufficient  to  satisfy  her  demand.  The  de- 
cree is  also  wroneous  in  charging  Arrott  as  mortgagee  in  posses* 
sion,  his  possession  should  be  referred  to  his  character  of  lessee 
and  not  to  that  of  mortgagee. 

The  Lord  Chancellor  : — ^The  first  point  stated  is,  that  the 
purchase  money,  produced  by  the  sale  of  Ball3mascreen  to  the 
plaintiff  was  applied  to  pay  off  the  second  mortgage,  but  that  is 
answered  by  the  fact,  that  the  assignment  of  the  second  mort- 

(a)  8  VaBL  882. 
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gage  did  not  take  place  until  after  the  sale.  Secondly,  it  is  said, 
that  the  defendant,  Arrott,  did  not  enter  into  possession  as  mort- 
gagee but  as  lessee,  but  I  must  hold  that  he  entered  into  posses- 
sion as  mortgagee,  for  if  he  entered  as  lessee,  to  whom  would  he 
be  accountable  but  to  himself?  ff  there  be  two  mortgagees,  and 
the  prior  mortgagee  enters  into  possession,  it  must  be  in  his 

character  of  mortgagee :  and  any  rights  which  he  has 
[  250]    acqui^d  subsequently  *to  the  second  mortgage  can  be 

set  up  only  against  the  person  from  whom  he  derived 
ihem ;  the  decree,  therefore,  is  not  wrong  in  charging  this  defendant 
as  mortgagee  in  possession.  Then  it  is  said  that  this  is  a  case  for 
contribution ;  no  such  question  can  arise ;  there  can  be  no  com- 
plaint here  of  the  insufficiency  of  the  security,  for  the  d^endants 
must  be  paid  every  shilling  that  i&  due  to  them.  The  plaintiff 
offers  to  pay  them  the  amount  due  on  foot  <^  their  mortgage,  and 
they  cannot  be  redeemed  until  they  are  paid  offi  The  case  is  not 
within  the  principle  of  Aldricli  t.  Cooper^  which  is  thi«:  where 
one  person  has  a  charge  on  estates  A.  and  B.,  and  anodier  a 
charge  on  estate  A.  only,  and  the  estate  doubly  charged  is  insuf- 
ficient for  the  payment  of  both,  the  person  having  the  double 
fund  is  thrown  upon  the  estate  not  common  to  both,  leaving  ihe 
other  estate  open  for  the  second  incumbrancer;  but  in  this  case 
the  second  mortgagee  who  has  the  security  of  the  two  estates, 
oflbrs  to  pay  to  the  prior  mortgagee  every  shilling  due  on  his 
secufity.  This  case,  therefore,  has  nothing  to  do  with  the 
principle  of  Aldrich  v.  Cbopei\ 

After  the  prior  mortgage  of  the  Plains,  and  after  the  second 
mortgage  of  the  equity  of  redemption  of  the  Plains  and  of  Bally- 
nasoreen,  the  defendant,  Arrott,  obtained  equitaUe  leases  of  part 
of  the  Plains,  and  he  now  alleges  that  the  plaintiff  is  bound  to 
let  in  those  leases ;  but  I  think  the  second  mortgagee  should  not 
be  damaged,  and  that  he  has  a  right  to  resort  to  both  estates,  and 
that  no  subsequent  dealing  between  the  mortgagor  and 
[*251]  the  defendant  can  *affect  him.  The  defendant,  Arrott, 
also,  if  he  can  make  out  a  clear  and  distinct  right  as 
lessee,  independently  of  his  mortgage,  will  be  entitled  to  redeem. 
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But  then  he  further  says  he  has  a  right  to  bring  in  Ballynascreen 
in  order  to  exonerate  the  Plains,  so  as  to  give  operation  to  his 
leases  over  that  estate ;  but  as  regards  the  second  mortgagee  he 
has  his  right  of  priority,  and  the  right  of  the  defendant,  as  lessee, 
comes  in  after  his,  and  I  do  not  know  whether  he  will  ever  claim 
tiiat  right  The  plaintiff  purchased  Ballynascreen,  and  no  notice 
was  taken  in  the  deed  of  conveyance  of  the  existence  of  any 
mortgage  upon  those  lands.  I  must  assume,  therefore,  that  she 
was  a  purchaser  without  notice.  The  following  year,  in  order  to 
protect  herself,  as  I  suppose,  she  took  an  assignment  of  the  second 
mortgage  as  that  necessarily  clashed  with  her  title  as  purchaser. 
And  it  is  sought  on  the  principle  of  Totdmm  v«  Steer€{a)  to  de- 
prive the  plaintiff  of  her  rights  as  mortgagee,  on  the  ground  that 
she  cannot  hold  as  purchaser  and  defeat  the  lessee  by  taking  an 
assignment  of  a  prior  mortgage.  That  case  went  farther  than 
any  previous  authority,  and  Sir  Samuel  Bomilly  and  I  thought 
it  at  the  time  wrong,  and  recommended  an  appeal^  but  a  relative 
of  the  party  charged  preferred  paying  the  money  to  encountering 
any  further  litigation.  Now,  if  the  defendant,  Arrott,  has  any 
equity  on  this  head  he  must  assert  it  by  filing  a  bill  detailing  all 
tiie  circumstances,  and  contesting  the  right  of  this  lady. 
If  indeed  his  *leases  were  of  the  lands  of  Ballynascreen  [*262] 
he  might  contest  her  right  in  'the  present  suit,  but  his 
leases  are  leases  of  the  Plains,  and  his  equity  must  be  against  her 
as  a  purchaser  and  not  as  mortgagee.  In  my  opinion  he  has  not 
takpn  the  proper  course  to  work  out  his  rights ;  the  decree  does 
not  damage  the  defendants  if  they  are  paid  all  that  is  due  upon 
their  mortgage.  I  shall  give  no  directions  as  to  what  is  to  be 
done  when  the  defendants  are  paid  off;  that  involves  a  nice 
equity,  and  must  depend  upon  the  evidence.  I  have  a  shrewd 
suspicion,  and  I  think  it  so  probable  (as  Mr.  Holmes  has  stated) 
that  this  lady  will  come  back  to  sell  the  lands  discharged  of  the 
leases,  that  I  would  advise  the  defendant,  Arrott,  if  he  has  any 
equity,  take  steps  to  establish  it,  before  the  probable  consequen- 
ces can  occur.  The  plaintiff  is  entitled  to  the  costs  of  the  re- 
hearing. 

(a)  3  ICer.  210. 
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1835 :  16th  Febnuiiy. 

A  party  seised  of  severBl  estates,  and  indebted  hj  judgment,  settles  one  of  the  es- 
tates for  yaluable  consideration,  with  a  eoTenant  against  incombraneea^  and  sub- 
sequently admowledges  other  judgments.  Hdd«-4hat  tiie  prior  judgments  afaonU 
be  thrown  altogether  on  the  unsettled  estates,  and  that  the  subeeqaent  judgment 
creditors  had  no  right  to  make  the  settled  estate  contribute. 

A  judgment  creditor  has  not  any  specific  lien  on  the  land,  and  in  general  cannot  hare 
any  relief  against  a  mortgagee  who  is  a  specific  incombranoer. 

Samuel  Wade  being  seised  in  fee  of  several  freehold  estates, 
and  being  indebted  bj  judgments  to  different  persons,  on  liie 
llth  of  January,  1813,  upon  the  marrij^  of  his  son, 
[*263]    Thomas,  conveyed  one  of  the  swd  estates  to  *the  use  of 
the  said  Thomas  for  life  without  impeachment  of  waste, 
**  andfnym  and  after  his  decUh  to  the  use  of  the  first  and  every  other 
son  cfihje  marriage  in  tail  male^  and  their  issue  male  respectively, 
according  to  seniority,  &c.,"  and  in  default  of  such  issue  male, 
then  to  the  use  of  the  issue  female  of  the  marrii^,  in  such  shares, 
&c.,  as  the  said  Thomas  should  appoint,  &c.    The  settlement 
contained  a  covenant  on  the  part  of  said  Samuel  Wade,  that  the 
said  lands  were  "  free  and  clear,  and  freely  and  clearly  acquitted 
and  discharged  of  and  from  all  former  and  other  gifts,  grants, 
settlements,  judgments  and  other  incumbrances  whatsoever.'' 
Samuel  Wade  died  in  1826.    The  bill  was  filed  by  a  creditor 
who  had  obtained  a  judgment  against  the  said  Samuel  Wade  in 
Hilary,  1818,  subsequently  to  the  said  settlement.    There  were 
two  questions  raised,  first,  whether  the  judgments,  prior  to  the 
settlement  of  1813,  should  be  thrown  exclusively  on  the  set- 
tled estate  in  exoneration  of  the  unsettled  estates;  and,  second, 
if  the  settled  estate  should  not  be  considered  liable  to  exonerate 
the  unsettled  estates,  whether  the  subsequent  judgment  creditors 
had  a  right  to  make  the  settled  estate  contribute  to  the  pajrment 
of  the  prior  judgments. 

(a)  1  MoUo^,  567. 
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Serjeant  Cfreene^  Mr.  Brewster  and  Mr.  OoUins,  for  the  plaintilT, 
and  other  judgment  creditors,  subsequent  to  the  settlement  of 
1813. 

The  prior  judgments  affect  both  the  settled  and  imsettled 
estates,  the  subsequent  judgments  affect  only  the  unsettled 
estates,  on  the  principle,  therefore,  in  Aldrich  v. 
^  Cooper ^{a)  the  subsequent  judgment  creditor  having  [*254] 
only  one  fund,  has  a  right  to  compel  the  prior  judgment 
creditor,  who  has  two  funds,  to  resort  to  that  fund  which  is  not 
common  to  both.  If  the  court  should  not  carry  the  principle  to 
that  extent,  the  settled  estate  is  at  least  bound  to  contribute  to 
the  payment  of  the  prior  judgments;  Hartley  y.  O^Flaheri?/,{b) 
The  prior  judgments,  which  override  all  the  estates,  are  anala- 
goos  to  the  crown  debt  in  that  case. 

Mr.  Soott,  Mr.  ifoore  and  Mr.  WtUiam  Brooke,  for  the  parties 
deriving  under  the  settlement  of  1818. 

The  settlement  contains  a  covenant  that  the  settled  lands  are 
free  from  incumbrances.  Thomas  Wade  was,  therefore,  at  the 
date  of  the  settlement,  entitled  to  have  the  prior  judgments  paid 
out  of  the  unsettled  estates,  and  no  subsequent  dealings  between 
the  settlor  and  third  persons  can  divest  that  right.  The  case  of 
nardey  v,  G* Flaherty  was  overruled  on  rehearing  by  Lord  Plun- 
ket,  who  held  that  the  portion  of  the  property  in  the  hands  of 
the  last  purchaser  was  first  applicable.  Ex  parte  KendaU{c)  and 
Kirkham  v.  Smiilij{d)  SeUby  v,  Selby{e)  were  cited. 

17^  FArtmry. — ^Mr.  Bhike,  for  a  subsequent  judgment  creditor. 

The  settlement  is  defective,  as  no  words  of  pro-crea- 
tion *are  used,  and  a  court  of  equity  will  not  supply    [*255] 
the  defect  against  creditors,  particularly  after  the  death 

(a)  8  Yes.  882.  (d)  1  Yes.  Sen.  268. 

(&)  1  Beatty,  61  (e)  4  RufliL  338. 

(:)  17  Yea.  6U;  S.  C.  1  Ro§e^  71. 
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of  the  settlor ;  tliose  deriving  under  the  settlement  have,  tliere- 
fore,  no  higher  equity  than  the  judgment  creditors.  Secondly, 
those  deriving  under  the  settlement  are  mere  covenantees^  and 
therefore,  only  specialty  creditors,  having  no  specific  lien  on  the 
estate ;  Fremoull  v.  Dedire  ;{a)  and  must  come  in  pari  passu  with 
the  other  creditors. 

The  Lord  Chak^cellor  : — This  is  a  case  of  considerable  im- 
portance, there  is  very  little  direct  authority  on  the  point  The 
general  doctrine  is  this,  where  one  creditor  has  a  demand  against 
two  estates,  and  another  a  demand  against  one  only,  the  latter  is 
entitled  to  throw  the  former  on  the  fand  that  is  not  common  to 
them  both.  This  is  a  narrow  doctrine,  and  cannot  generally  be 
enforced  against  an  incumbrancer,  who  is  a  mortgagee.  What- 
ever may  be  the  equity  of  the  creditor  with  only  one  security, 
the  mortgagee  of  both  estates  has  a  right  to  compel  the  debtor  to 
redeem,  or  he  may  foreclose.  In  Ireland,  indeed,  there  would  be 
a  decree  for  a  sale,  and  the  mortgagee  would  be  entitled  to  no 
more  than  his  money,  and  the  court  would  deal  with  the  surplus 
in  such  manner  as  it  might  think  fit,  so  that  the  equity  might  be 
worked  out ;  but  not  so  in  England. 

This  is  a  naked  case,  and  we  are  first  to  examine  the 
[*256]  *effect  of  the  covenant,  and  next  to  consider  the  point 
now  made  by  Mr.  Blake,  There  are  two  judgments  en- 
tered up  against  the  owner  of  estates  A.  and  B.,  and  the  person 
against  whom  the  judgments  were  obtained,  settles  estate  A., 
previous  to  the  second  judgment,  for  valuable  consideration* 
The  settlement  is  dated  early  in  January,  1813,  and  in  Hilary, 
1813,  a  judgment  was  entered  against  the  settlor.  The  first 
point  made  on  the  part  of  the  subsequent  judgment  creditor 
was,  as  to  his  right  to  throw  the  prior  judgment  altogether  on 
the  settled  estate,  and  so  leave  the  unsettled  estates  as  an  open 
fund  for  his  demand.  The  second  point  he  made  was,  that,  sup- 
posing he  is  not  entitled  to  that  relief,  he  is  at  least  entitled  to  a 
contribution  from  the  settled  estates.    No\f  there  can  be  no 

.  (d)  1  P.  Wm&  429. 
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doubt  that  those  claiming  under  the  settlement  cannot  be  forced 
to  pay  more  than  their  proportion,  and  they  would  have  a  right 
to  contribution  jfrom  the  unsettled  estates.  A  subsequent  trans- 
action cannot  increase  the  charge  on  the  settled  estate.  Lanoy  v. 
Duch£ss  of  Athol,{a)  goes  only  to  a  limited  extent:  "suppose  a 
person  who  has  two  real  estates,  mortgages  both  to  one  person, 
and  afterwards  only  one  estate  to  a  second  mortgagee,  who  had 
no  notice  of  the  first,  the  court,  in  order  to  relieve  the  second 
mortgagee,  has  directed  the  first  to  take  a  satisfaction  out  of  that 
estate  only  which  is  not  in  mortgage  to  the  second  mortgagee,  if 
that  is  sufficient  to  satisfy  the  first  mortgage,  in  order  to  make 
room  fbr  the  second  mortgage,  even  though  the  estate 
descended  to  *"  two  different  persons."  Lord  Hardwicke  [*257} 
does  not  put  it  higher  than  this,  that  where  there  is  a 
descent  to  two  different  persons,  they  do  not  stand  in  a  better 
situation  than  the  original  debtor,  from  whom  they  both  must 
claim.  In  Boazman  v.  Johnson{b)  the  bond  creditors  were  stated 
to  be  in  the  same  situation  as  pointed  out  in  AUnch  v.  Cooper , 
having  but  one  fund,  and  the  mortgagees  having  two  funds ;  and 
they  desired  to  throw  the  mortgagees  on  the  freehold  estates, 
and  leave  the  rectory  to  them  for  the  payment  of  their  demand. 
The  answer  was,  "  you  must  take  what  you  have  got  and  just  as 
you  find  it ;  although  the  mortgagees  have  a  right  against  both, 
yet  you  cannot  throw  them  over  on  the  freehold  estate,  as  there 
was  a  stipulation  to  clear  it,  as  far  as  could  be  done,  for  the  ben- 
efit of  the  children,  by  means  of  this  very  fund."  In  Aldrich  v, 
C!ooper{c)  (and  the  S2|me  point  has  been  decided  in  Owynne  v. 
Edwards ^(d)  and  in  other  cases),  it  was  held  that  although  there 
was  a  covenant  to  surrender  the  copyhold  estates  to  secure  the 
payment  of  the  mortgage,  yet  the  freehold  and  the  copyhold 
were  to  be  considered  a  common  fund.  In  page  388,  Lord  Eldon, 
speaking  of  the  effect  of  marshalling,  says,  "  suppose  there  was 
no  freehold  estate,  but  there  was  a  copyhold  estate  which  the 
o\vner  had  subjected  to  a  mortgage,  and  died,  it  is  clear  the  mort- 
gagee, having  two  funds,  might,  if  he  pleased,  resort  to  the  copy- 

(a)  2  Atk.  446.  {t)  8  Ves.  38X 

(&)  3  Sim.  377.  ((Q  2  Buas.  289. 
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hold  estate,  but  would  this  court  compel  him  to  resort 
[•258]    to  it?  if  so  the  court  marshalls  *by  the  necessary  conse- 
quence of  its  act"    In  page  889 :  "  How  then  is  he  al- 
lowed in  this  court  eflFectually  to  apply  for  satisfaction?  not 
upon  the  ground  that  it  is  assets,  cither  by  will  or  by  contract 
inter  vivos^  but  upon  the  ground  that  the  specialty  or  mortgage 
creditor,  having  two  funds,  shall  not  by  his  will  resort  to  that, 
by  going  to  which,  he  would  disappoint  as  just  a  creditor  who 
cannot  resort  to  any  other."    And  at  page  390,  "  The  estate  is 
charged  expressly  with  the  payment  of  that  debt,  and,  therefore, 
if  the  freehold  and  copyhold  estates  go  to  different  heirs,  that 
charge  is  the  foundation  for  this  court's  applying  the  principle  of 
contribution,  not  because  it  is  assets,  but  because  it  is  charged, 
not  being  assets,"     Again,  in  page  891,  "  It  is  clear,  if  no  third 
persons  are  concerned,  the  court  would  arrange  between  the  two 
estates,  if  they  went  to  different  persons ;  in  that  case  if  no  third 
persons  were  concerned,  and  the  estates  were  of  equal  value,  that 
sum  would  be  divided  between  them,  and  the  simple  contract 
creditors  would  receive  the  whole  personal  estate."    "We  see 
here  how  carefully  Lord  Eldon  puts  it,  "  If  there  are  no  third 
persons  concerned."    In  page  895,  "  Suppose  another  case,  two 
estates  mortgaged  to  A.,  and  one  of  them  mortgaged  to  B.,  he 
has  no  claim  under  the  deed  upon  the  other  estate,  it  m^w  be  so 
constructed  that  he  could  not  affect  that  estate  after  the  death  of 
the  mortgagor,  but  it  is  the  ordinary  case  to  say,  a  pei-son,  hav- 
ing two  funds,  shall  not  by  his  election  disappoint  the  party 
having  only  one  fund,  and  equity,  to  satisfy  both,  will  throw 
him  who  has  two  funds,  upon  that  which  can  be  af- 
[*259]    fected  *by  him  only,  to  the  intent  that  the  only  fund 
to  which  the  other  has  access  may  remain  clear  to  liim." 
Upon  the  whole  of  the  case,  therefore,  you  will  find  Lord  El- 
don, in  the  application  of  the  principle,  carefully  avoids  dealing 
with  the  rights  of  third  persons  intervening.     I  cannot  say  that 
I  feel  any  doubt  on  the  first  point,  as  to  the  right  claimed  by  the 
subsequent  creditor  to  throw  the  whole  of  the  prior  incumbrance 
on  the  settled  estate ;  there  is  no  such  equity. 
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Whether  he  is  entitled  to  a  contribution  against  it  is  involred 
in  the  consideration  of  the  question  raised  by  the  persons  claim- 
ing under  the  settlement,  which  is  directly  the  converse  of  the 
former,  and  depends  upon  a  different  principle.  They  contend 
that  the  unsettled  estate  is  to  bear  both  the  judgments,  and  that 
the  second  creditor  is  entitled  to  no  relief  ag^nat  the  settled  es- 
tate. Suppose  there  was  no  covenant  in  the  settlement :  a  man 
seised  of  estates  A.  and  B.,  both  subject  to  a  judgment  debt, 
settles  A.  for  valuable  consideration,  without  noticing  the  judg- 
ment; tibe  judgment  creditor  would  be  compelled  to  go  against 
estate  B.,  and  the  persons  claiming  imder  the  settlement  would 
be  entitled  to  have  the  settied  estate  exonerated,  at  the  expense 
of  the  unsettied  estate;  the  judgment  binds  both,  and  where 
there  is  a  settiement  of  part  of  an  estate,  as  if  firee  from  incum- 
brance, equity  will  throw  the  whole  on  the  unsettied  part,  which 
still  belongs  to  the  original  owner.  Here  there  is  a  covenant 
that  the  estate  is  free  from  incumbrances:  assuming 
that  *there  was  no  such  covenant,  but  a  mere  declara-  [*260] 
tion  that  the  estate  was  free  from  incumbrances,  there  can 
be  no  doubt  that  that  declaration  would  throw  the  incumbrances 
on  the  unsettled  estates.  I  cannot  put  the  point  on  lower 
grounds,  but  I  can  put  it  on  much  higher.  The  covenant  is  en- 
forced, not  by  giving  damages,  because  this  court  does  not  give 
damages,  but  according  to  the  peculiar  jurisdiction  of  this  court, 
by  specifically  doing  that  which  ought  to  be  done,  I  thought, 
therefore,  tliat,  by  reason  of  the  covenant,  the  judgment  should 
be  thrown  altogether  on  the  unsettled  estate.  Mr.  Blalce  has 
started  a  fair  point,  but  it  docs  not  alter  my  view  of  the  law.  I 
am  glad,  however,  that  he  has  had  an  opportunity  of  ai^uing  the 
question,  as  I  should  be  sorry  that  any  point  should  not  be  con- 
sidered which  he  thought  would  be  of  benefit  to  his  client.  It 
is  first  said,  that  the  settlement  is  informal,  and  did  not  execute 
its  purpose ;  it  is,  however,  a  good  settlement  in  equity,  and  the 
court  will  effectuate  the  intent  of  the  parties.  That  is  a  settied 
point.  I  must,  therefore,  consider  the  settiement  as  if  actually 
remodelled.  The  equity  binds  the  land :  I  am  not  now  speak- 
ing of  a  person  who  takes  for  valuable  consideration  without 
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notioe,  but  as  i^nst  every  person,  unless  a  purchaser  for  i 

valuable  consideration  without  notice,  it  will  be    deemed  a  ' 

good  settlement.  But  then  it  is  said  that  the  covenant  can- 
not be  specifically  executed  after  the  death  of  parties ;  I  never 
heard  that  point  raised  before.    The  only  case  I  recollect  on 

the  subject  is  Morse  v.  Faulkner  ;{a)  there  the  party 
[*261]    *\vas   not  entitled  at  the    time  of  the    conveyance, 

but  afterwards  acquired  the  title  by  descent,  and  the  ■ 

court  seemed  to  think  that  there  was  a  personal  equity,  and  not 
descending  with  the  land.  I  am  not  of  that  opinion.  FremonUy, 
Dedire{a)  has  been  cited,  but  that  does  not  touch  thi^  point,  for 
in  that  case  there  was  a  specific  covenant  to  settle  a  particular 
estate,  and  likewise  a  general  covenant  to  settle  lands  of  a  certain 
value,  and  it  was  held  that  the  latter  did  not  bind  any  particular 
estate,  and  that  as  there  were  no  words  specifically  binding  the 
estate  it  was  to  be  regarded  as  a  mere  generJtl  covenant  not 
binding  any  lands  in  particular.  But  the  covenant  in  this  case 
is  a  continuing  covenant,  and  of  which  there  ought  to  be  a  spe- 
cific execution,  and  in  effect  it  has  executed  itself,  and  by  force 
of  that  covenant  the  estate  must  be  considered  in  equity,  as  be- 
tween the  parties,  as  discharged  of  the  judgments  which  must 
be  thrown  on  the  unsettled  estates.  In  regard  to  the  claim  by  the 
latter  judgment  creditor  to  a  contribution  against  the  settled 
estates,  I  must  consider  the  character  of  the  party  making  this 
claim.  Is  he  claiming  in  equal  rights  ?  Does  he  stand  in  a  rela- 
tion entitling  him  to  have  contribution?  I  think  not.  Sir  An- 
thony Hart  in  the  case  of  Hartley  v.  O Flaherty^  in  which  there 
does  not  appear  to  have  been  any  difference  of  opinion  between 
him  and  Lord  Plunket,  merely  arranged  the  equities  in  express 
words;   that  every  person,  according  to  his  priority,  had  an 

ecjuity  to  throw  off  the  incumbrance  upon  the  unsold 
[*202]     portion,  and  so  each  purchaser  *to  keep  throwing  it  off 

until  it  fell  upon  the  last  unfortunate  purchaser.  I  am 
not  called  upon  to  give  any  opinion  on  that  case.  It  does  not 
decide  the  point  before  us.    It  was  merely  a  decision  on  the 

(a)  1  Anst  11;  a  C.  3  Swau&  429,  n.  (a)  1  P.  W.  429. 
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general  equities,  and  on  the  particular  provisions  of  the  Acts  of 
Parliament,  which  certainly  pi'csented  considerable  difficulties  in 
the  way  of  the  decision.  It  will  be  found  difficult  to  reconcile 
all  the  parts  of  Lord  Chancellor  Hart's  judgment.  A  judgment 
creditor  has  not  any  specific  lien  on  the  knd.  He  has  only  a 
general  lien  over  all  the  estate  of  his  debtor.  A  general  creditor 
does  not  stand  in  the  same  right  as  a  specific  incumbrancer,  and, 
therefore,  in  ninety-nine  cases  Out  of  one  hundred,  he  cannot 
have  any  relief  against  a  mortgagee  who  has  a  specific  lien.  In 
Fiivch  V.  Earl  of  WincheUeaip)  many  cases  were  cited,  among  the 
rest  Burgh  v.  Franci9,{b)  where  a  defective  mortgage  in  fee,  the 
estate  in  equity  being  specifically  bound,  was  preferred  to  a 
subsequent  judgments  That  is  precisely  the  case  before  me, 
and,  therefore,  though  a  defective  conveyance,  yet,  as  the  judg- 
ment creditor  has  no  specific  lien,  it  must  be  made  good  against 
him. 

When  the  passage  frcHn  Kirkam  v.  Stniih(c)  was  first  read,  it 
struck  me  that  it  was  not  right,,  but  I  find  that  Lord  Hardwicke 
avoided  the  difficulty,  for  he  says,  on  a  bill  fi>r  foreclo- 
sure or  sale^  the  equity  would  be  that  the  *estate  pur-  [*268] 
chased  should  not  be  liable  unless  the  other  part  was  not 
sufficient  for  the  satisfaction.  That  was  a  strong  case.  Hugh, 
the  tenant  in  tail,  paid  off  a  mortgage  secured  by  a  term  for  years, 
the  former  tenant  in  tail  having  suffered  a  recovery  of  a  part, 
had  sold  it,  and  taken  for  it  in  exchange  another  estate ;  after  the 
death  of  Hugh  the  mortgage  debt  was  held  to  be  kept  alive  for 
the  benefit  of  his  representatives;  and  those  in  remainder  said 
that  if  they  were  liable  to  any  part,  yet  they  were  not  liable  to 
the  whole  debt,  and  that  the  other  estate  was  bound  to  contri- 
bute a  proportion ;  yet  Lord  Hardwicke  decreed  that  they  were 
bound  to  pay  the  whole,  and  that  they  had  no  right  of  contribu- 
tion against  the  exchanged  estate.  Lord  Hardwicke  did  not 
even  go  so  far  as  to  say,  there  should  be  a  contribution  where 

(a)  1  P.  W.  277. 

(h)  1  Eq.  Ca.  Ab.  320;  S.  C.  3  Swana  636,  n. 

(c)  1  Ve&  Sen.  258.    Sec  Uoyd  v.  Johnfsa,  9  Yeo.  61. 
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there  has  beea  a  dealing  with  the  property,  which  has  changed 
its  character.  In  Ex  parte  KendalUfl)  Lord  Eldon  was  guarded 
in  his  observations,  and  always  kept  in  mind  that  the  rights  of 
third  persons  could  not  be  aflfected  by  any  arrangement  entered 
into  between  the  parties.  In  HamiUon  v.  Boyseip)  Lord  Bodesdale 
carries  the  doctrine  as  to  the  exoneration  of  one  estate  by 
another  very  far:  Lord  Redesdale  there  says,  "the  rule  is  very 
clear ;  a  purchaser  takes  subject  to  all  the  equities  to  which  the 
vendor  was  subject,  and  of  which  the  purchaser  has  notice. 
Here  the  purchaser  takes  under  a  settlement  of  January,  1788, 

without  that  settlement  he  has  no  title,  consequently  he 
[*26^]    takes  *with  notice  of  that  settlement,  and  talcing  with 

notice  of  that  settlement,  he  takes  with  notice  of  a  clear 
equity  against  the  estate  which  he  has  purchased."  Now  I  do 
not  conceive  that  a  purchaser  is  bound  to  know  all  the  equities 
springing  out  of  a  particular  deed.  That  case,  I  think,  goes  too 
far ;  but  I  do  not  mean  to  question  incidentally  what  Lord  Eed- 
esdale  decided  on  full  deliberation,  and  I  am  sure  on  s(did 
gi'ounds,  and  which  must  have  satisfied  him  at  the  moment, 
although  at  present  I  do  not  feel  the  full  weight  of  them.  There 
are  many  other  cases,  but  the  result  on  the  whole  is,  that  there 
is  no  right  to  throw  any  part  of  the  first  judgment  on  the  settled 
estate,  but  that,  on  the  contrary,  that  estate  had  a  right  to  be  in» 
demnified  against  it,  at  the  expense  of  the  unsettled  estate,  and 
no  subsequent  judgment  creditor  can  disturb  that  right  after  it 
has  once  attached. 

As  to  the  right  of  contribution^  in  addition  to  tije  cases  mentioned  in  the  tezt^  am 
HerherCa  cnsc,  3  Coke,  12,  b. ;  2  Ins.  118, 395 ;  Dyer,  331,  b.  332,  a. ;  Fits.  Nat  Brer. 
103,  104;  Gilbert  on  Executions,  114;  Plow.  72;  Bac.  Ab.  Execution,  lit  B.  4;  B 
Tin.  Ab.  50 1,  lit  Contribution;  and  2  Eq.  Ca.  Ab.  223,  where  the  old  antbor- 
ities  are  collected.  And  the  following  cases  relatusg  to  this  subject  may  be  found 
usefUL 

A  specific  devisee  cannot  bo  made  to  contribute  upon  an  avcnige  \vith  the  heir  at 
law  towards  satisfaction  of  creditors;  Palmer  v.  Jfown,  1  Atk.  505 ;  Galton  v.  Ban- 
cock,  2  Atk.  430 ;  Davis  v.  Topp^  2  B.  C.  C.  259,  n. ;  BamweUr.  Cawdor,  3  Mad.  453 

(a)  11  Ves.  614;  a  C.  1  Rose,  11, 
(6)  2  Scb.  ft  LeC  315. 
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Bat  a  qpedfio  detrisee  of  a  mortgaged  fee  simple  estate  ahaU  not  liaye  oontishiitba 
fiom  «  Bpecifio  legutee  of  peraonal^  for  the  payment  of  the  mortgage  debt ; 
(yNetU  V.  Mead,  1  P.  W.  693 ;  nor  a  specific  legatee  of  a  ^mortgaged  leasehold  [*265] 
fix>m  a  specific  legatee  of  other  leaseholds;  HaUiweUr.  Tanner,  1  Rus8..& 
M.  633.  But  where  all  the  estates  are  charged  hy  the  testator  with  the  payment  of 
his  debts,  the  specifio  devisee  of  a  mortgaged  estate  is  entitled  to  contribution  from 
tilie  spedfle  devisee  of  another  estate ;  Carter  v.  BamadisUm,  I  P.  Wms.  505,  S.  C. 
3  &  P.  C.  ed.  Tomi  64.  And  a  specific  legatee  of  leas^old  is  entitled  to  contribu- 
tion for  the  payment  of  general  specialty  debts,  from  the  specific  devisee  of  freehold; 
Long  V.  Short,  1  P.  Wms.  403,  S.  C.  2  Vera.  756.  Where  a  testator  creates  a  mixed 
flmd  torn  real  and  personal  estate,  and  directs  thatlUnd  to  be  applied  in  payment  of 
debts  and  legacies,  the  real  and  personal  estate  must  contribute  in  proportion  to  their 
relative  amounts;  JRoberta  v.  Walker,  1  Buss,  ft  U.  '752.  The  devisee  of  an  estate 
contracted  to  be  sold,  and  the  legatees  and  annuitants  under  the  purchaser's  will,  de- 
creed to  contribute  ratably  to  the  payment  of  the  purchase  money;  Headley  v. 
Beadhead,  Coop.  50. 

If  a  man  grant  a  rent  chaige  out  otaU  his  landsi  and  afterwards  sell  them  by  par- 
cels to  different  persons,  and  the  granke  of  the  rent  charge  resort  to  one  only  of  the 
purchasers,  the  latter  shall  have  contribution  from  the  other  purchasers ;  Cary,  Rep. 
3.  But  where  by  a  marriage  settlement  an  estate  was  charged  with  jomture  ibr  a 
wifb,  and  the  husband  subsequently  devised  a  part  to  her,  it  was  held  that  the  part 
BO  devised  to  her  should  not  contribute  to  the  payment  of  the  jointure;  Kmghi  v. 
CaUharpe,  1  Tern.  347 ;  Gri(^  v.  PoweU^  5  Sim.  290.  One  under  lessee  may  compel 
the  other  under  lessees  to  contribute  towards  the  payment  of  rent  issuing  out  of  all  the 
premises;  Webber  v.  Smith,  2  Yem.  103.  The  grantee  of  an  annuity  charged  upon  a 
leasehold  is  not  bound  to  contribute  to  the  expense  of  a  renewal ;  IfaxweU  v.  A^ 
1  B.  0.  0.  444,  n.,  see  also  7  Yes.  184,  where  the  same  case  is  more  fhlly  stated  by 
Sir  WiUiam  Grant  fix>m  the  Reg.  Lib. ;  Moody  v.  Matthews,  1  Yes.  174;  but  annui- 
tants, equally  the  object  of  testator's  bounty,  must  contribute  towards  the 
renewal  fines;  *Winshw  v.  Tighe,  2  Ball  ft  Bea.  195;  Stvbbs  y,  BotJi,  2  [*266] 
Baa  ft  Bea.  548. 

The  old  rule  was,  that  a  tenant  for  Ufe  of  a  leasehold  interest  should  oontribnte 
one-tAxl  towards  the  renewal  fines,  Vemey  v.  Vemey,  Amb.  88 ;  S.  0. 1  Yes.  Sen. 
428,  and  also  to  the  payment  of  mortgages  and  other  chaigee;  BaM  v.  Sprainger^ 
Pr.  Ch.  62;  GonUsh  v.  Meut,  1  Ch.  G&  271;  Clyat  v.  BaUeson,  I  Yem.  404.  But 
the  rule  is  now  otherwise,  and  the  tenant  for  life  is  bound  to  contribute  in  proportion 
to  his  benefit;  Nightingdle  v.  Lawson,  1  B.  0. 0. 440 ;  Stones,  Theed,  2  B.  C.  C.  243 ; 
White  V.  White,  9  Yes.  564^  559,  a  C.  4  Yes.  24,  and  5  Yes.  554;  Montford  v.  Oa- 
dogan,  19  Yes.  635,  &  C.  2  Her.  3;  AOon  v.  AidbAoicM,  2  Yes.  ft  Bea.  65 ;  affirmed, 
lJac.631;  BandaU  Y.  BusseU,  B  Uer.  190;  Playters  y.  Abbot,  2  Russ.  ft  Myl97; 
and  see  Shafieabury  v.  Maryborough,  2  Rus&  ft  Myi«  111.  In  Hansard  v.  Kemys,  2 
.  WUs.  Ch.  Ca.  123,  hportioner  under  a  settlement  was  held  not  bound  to  contribute. 

Sureties,  though  bound  by  different  instruments,  whether  jointly  or  severally,  but 
for  the  same  principal  and  for  the  same  engagement,  must  contribute ;  Bering  v. 
Winehdsea,  2  Bos.  ft  Pul.  270 ;  S.  C.  1  Cox.  318;  Mayhew  v.  CHeket,  2  Swans.*186, 
and  see  the  note  to  that  case,  p.  193  ;  S.  C.  1  Wils.  Ch.  Ca.  418 ;  but  not  so  if  the 
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gnratyihip  of  m^  is  a  diatiaot  tEicaaotioii ;  Owtpm'  t.  Twymwit  1  Tor.  A  Ruak  48^ 
In  equity  one  of  three  soretieB  having  paid  the  entire  debt  is  entiUed  to  lecorer* 
moiety  tot  oontnbntion  from  a  oo-eurety,  the  third  having  become  insolvent ;  Pdttr  ▼. 
Rich,  1  Cb.  Bep.  19;  H<At  v.  Barridon,  1  Gh.  Ca.  246,  S.  C.  Finch.  Bep.  15,  203. 
But  at  law  one  of  aeveral  suretiee,  who  haa  paid,  can,  as  against  any  one  of  the 
others,  recover  no  more  than  an  aliquot  proportion,  regard  being  had  to  the  nombflr 
of  the  sureties;  Onoel  v.  .fiUuMW^  2  Bosi  ft  Pul  268 ;  £nwm  v.  i^  6  Barn.  &  C^^ 
689,  S.  C.  9  Dow.  k  Ry.  700;  and  both  at  law  and  in  equity  a  surety,  who  has  beea 
reimbursed  a  part,  is  entitled  to  contribution  for  the  balance  only;  Swam 
[*267]  V.  Waa,  1  Ch.  Rep.  80;  Knighi  *v.  Hugh£S,  3  Car.  ft  Pay.  461;  a  a  1 
Moody  ft  Mai  241 ;  \a^  mie  ex  parte  Giffiord,  B  Yw,  8Q6, 

Time  given  to  a  siirety,  without  the  privity  of  the  ocnnirety,  wiUaot^  upon  his  pay^ 
Ing  the  debt,  affect  his  right  of  action  for  contribution  against  such  oo«iiety ;  Vmm 
r.  Siee,  Holt»  N.  P.  C.  399;  &  G.  1  Moore,  2.  A  surety,  who  has  paid  after  verdid 
against  him,  may  recover  from  his  co-surety  a  moiety  of  the  amount  of  the  verdio^ 
but  not  the  moiety  of  the  costs  of  the  action;  Knighi  v.  BugheSf  3  Gar.  ft  Pay.  467 ; 
&  G.  1  Moody  ft  MaL  241.  Kor  will  he  be  allowied  interest  agaiast  bis  oo«ire^ 
upon  the  money  paid  by  him;  Onfe  v.  TVyelock^  2  Molloy,  42. 

niough  the  right  of  contribution  exists  among  c(h8wreUe8,  yet  a  surety  lor  a  sore^ 
is  not  liable  for  contribution ;  Grayihome  v.  Sumbumej  14  Yea.  160,  ovorrullng 
Ooeke  v.  ,  2  Free.  91.    A  party  who  has  become  a  surety  at  the  ioslanoe  of 

his  cosurety,  is  not  liable  to  be  called  upon  for  contribution  \3f  the  person  ait  whoae 
request  he  entered  mto  the  security;  Ttimer  v.  DavMf,  2  Esp,  N.  P.  a  418.  Tbera 
is  no  contribution  as  between  joint  wrong  doen;  MerrywecUher  v.  Mum^  8  XL 
R.  186;  Farebreiher  Y,  An^,  1  Gamp.  345;  AmeU  v.  Wa(erAot»e,  6  M.  ft  S.  390 ; 
ThwaOe  v.  Warner,  Bull  N.  P.  Dig.  88;  Fetrie  v.  JOnmair,  3T.B.418;  butaeeaad 
distinguish  Idngatrd  v.  Bromley,  1  Yea.  ft  Bea.  Ill,  and  WoeUey  v.  BaUe,  2  Car.  ft 
Pay.  411. 

As  to  the  right  of  contribution  between  partnen  ai^jami  conirackirai  see  AbM  ▼ 
amUh,  2  Wm.  Black,  941 ;  ItlhreaJfh  v.  Margeleon,  4  Doug.  218;  Wrigki  v.  iftmtery 
5  Yes.  192;  ffohnear,  WiUiameon,  6  M.  ft  &  158;  in  re  WM,  2  Moore,  (B)  500; 
AmMB  V.  Jfmo<,  4  Moore,  340;  Brmimev.  <%&&tn«,  5  B.  P.  G.  Bd.  Toml.  481. 

JoinU  eredUora  having  proved  against  one  or  more  of  the  asporate  estates^  tlifrffntato 
so  burdened  is  entitled  to  contribution  from  the  rest;  Ex  parte  WiUock,  %  Rose,  392; 
ex  parte  Wylie,  2  Rose,  393.  The  joint  estate  of  bankrupts,  who  were  jointly  and 
severally  bound  to  the  crown^  having  paid  beyond  its  due  proportion,  the  aepanie  e^ 
tate  was  decreed  to  contribute ;  Bogere  v.  Makentie,  4  Yes.  1&2.  One  m- 
0*268]  eignee  *can  enforce  oontribntion  from  his  oo^aasignae;  Sari  v.  Bigge,  Biolt^ 
N.  P.  a  245;  lAnganlT.  Brwnlay,  1  Yes.  ft  Bea.  114. 

The  general  principle  of  manhaUing  is,  that  where  one  claimant  has  two  foods  to 
resort  to,  and  another  only  one,  the  court  vrill  either  compel  tiie  persoB  having  the 
doable  seonrity,  to  resort  to  that  fl^d  not  liable  to  tiie demand  sf&e other,  Lamyw, 
Jhicheseof  AihO,  2  A^44B;  Aldrv^T.  Cooper,  ^YtB^dQl^S^S ;  €hwmooody,  Jbiy 
hr,  1  RusB.  ft  M.  181 ;  or  if  satisfiMstion  has  been  already  obtained  by  him  who  has 
'the  double  security  out  of  the  ftmd,  to  which  alone  the  other  can  resort,  the  court 
will  allow  the  latter  claimant  to  stand  in  the  place  of  the  former  pro  kuUo ;  see  the 
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BOto  to  CI0imi  ▼.  Suri^  1  P.  Wm&  6t9,  where  tiie  prsKHpal  aathorities  are  ooHh 
leeted. 

As  the  recent  statute  of  the  3d  k  4th  Wm.  4,  a  104,  has  made  freehold  and  oop/- 
hold  estates  assets  for  the  payment  of  simple  contract  debts,  the  doctrine  of  mandial- 
ling  must  now  be  principally  confined  to  cases  where  legatees  are  oonoemed.  Since 
tiiat  statute,  it  must  follow  that  where  legacies  are  given  by  will,  and  not  charged  on 
the  real  estate,  and  the  personalty  has  been  exhausted  in  the  payment  of  simple  con- 
tract  creditors  of  the  testator,  the  legateea  wiU,  as  against  the  heir  at  law,  be  entitled 
to  stand  in  their  place  in  respect  of  the  real  estate ;  see  Barney.  Meyrtck^  1  P.  Wms. 
201 J  Cltfion  V.  Burt,  ib.  6*78;  lapping  v.  Tipping,  ib.  730;  ffanby  v.  Roberts,  Amb. 
128 ;  Fmhouihei  y.  Passamni,  1  Dick.  263 ;  Aldrkh  y.  Cooper,  8  Yes.  396.  But  not 
as  against  the  dovia^e,  Basdmoood  v.  I^>pe,  3  P.  Wm&  324;  ScoU  y.  SooU,  I  Eden. 
458,  &  C.  Amb.  383;  Forrester  v.  Leigh,  Amb.  172;  Aldrich  y.  Cooper,  8  Yes.  396. 
But  where  fi-eehold  lands,  though  specially  deyised,  are  subjected  by  the  testator  to 
his  debts^  or  are  deyised  subject  to  a  moitgage  created  by  him,  and  the  debts  or  mort* 
gage  are  paid  off  out  of  the  personal  estate,  the  legatee  will  be  pennitted  to  receiye 
&etr  legates  out  of  the  fireebold  estate ;  see  LtMns  v.  LeAgh^  Cas.  T.  Talb.  63 ; 
ForrevUr  y.  Lngf^  Amb.  173,  174;  FosUr  y.  Co(Ae,  3  B.  C.  0.  347 ;  Brad- 
ford *y.  Faiey,  and  Webster  y.  Alsop,  ib.  361,  n. ;  Norman  y.  MorreU,  4  Yes.  [*269] 
769;  AUrich  y.  Cooper,  8  Yes.  396 ;  Wyihe  y.  Hemiker,  2  Myhie  ft  Keen, 
6;44;  but  not  where  the  residue  only  of  the  personal  estate  is  given  to  the  lep;atee, 
4mMy.  Chopman,  1  Yea  Sea.  110. 

Although  a  eovenaniee  in  a  yoluntary  settlement  is  to  be  oonsidered  a  creditor,  yet 
he  is  not  entitled  to  compete  with  simple  contract  creditors  for  yaluable  consideration, 
but  as  against  the  devisees  has  a  right  to  stand  in  the  place  of  mortgagees  who  have 
^(i;hav«|ted  the  fund  provided  by  the  testator  for  the  payment  of  simple  contract  debts ; 
Lomas  y.  Wright,  2  Mytaie  A  Keen,  769. 

Where  a  vendor  is  satisfied  out  of  the  personal  estate  of  the  purchaser  in  exclusion 
of  a  legatee,  it  would  seem  from  the  late  decisions  that  such  a  legatee  will  be  allowed 
to  resort  to  the  vendor's  lien  on  the  estate  purchased  in  the  hands  of  the  heir  at  law ; 
Austen  v.  ffaisey,  6  Yes.  476 ;  Trimmer  v.  Bayne,  9  Ye&  209 ;  Mackrethr.  SgrnmanSy 
16  Yes.  346 ;  Headky  y.  Eeadhead,  Coop.  60;  Selby  y.  8dby,  4  Buss.  336;  TTyAsv 
mimiker,  1  ICylne  ft  9ien,  636;  hni  t»e  Coppim r.  Coppm,  SeL  Oa.  Oh.  28;  JPMx- 
fin  v.  Moore,  3  Atk.  272,  contra^  and  wb»  Sir  M,  StigderCs  observations  apqatfais  sub- 
jeotk  2  Yend.  ft  Pur.  9th  El  67. 
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1835 :  13th  ft  14th  February. 

Testator  was  entitled  to  a  rent-charge  or  annuity  (issuing  out  of  an  estate  of  a  ten- 
ant for  life),  equivalent  to  the  amount  of  the  annual  interest  upon  the  purchase 
money  of  the  annuity,  and  the  annual  premiums  payable  upon  polides  of  insurance 
effected  upon  the  life  of  the  tenant  for  life,  to  secure  the  repayment  of  the  princi- 
pal ;  and  by  a  subsequent  parol  agreement,  the  annuity  was  made  determinable 
by  either  party.  Held — ^upon  the  entire  transaction,  that  this  annuity  and  the 
policies,  being  merely  the  securities  for  a  debt,  paBsed  under  a  bequest  of  all  the 
"  (nUstandirig  debts  owing  "  to  the  testator.  Held,  also-^that  the  word  "  <fe6mhire9  ** 
in  a  will,  was  sufficient  to  include  general  policies  of  insurance. 

Testator  having  bequeathed  "  all  the  outstanding  debts  owing  to  him  for  tithe  or 
otherwise,  subject  to  his  debts  and  legacies,"  and  having  appomted  general  residu- 
ary legatees.  Held — that  the  outstanding  debts,  and  not  the  residuary  fVmd, 
should  be  applied  in  the  first  instance  to  the  payment  of  the  debts  and  legacies. 

A.  bequest  to  M.  E.,  testator's  wife,  of  "  the  legal  interest  on  bonds,  debentures  and 
funded  property,  together  with  household  fhmiture,  ftc,  to  be  disposed  of  as  she 
shall  think  proper :"  and  m  case  F.  £.  should  survive  the  said  M.  E.,  that  he  should 
have  "  the  interest  of  money,  and  whatever  does  belong  to  her  that  she  does  not 
dispose  oC^'  Held — that  M.  E.  having  survived  F.  E.,  the  absolute  gift  to  her  waa 
not  cut  down  by  the  subsequent  bequest  over,  and  that  that  bequest  was  void  for 
uncertainty. 

A  policy  of  afisurance  on  the  life  of  a  debtor  is  a  security  for  a  sum  to  be  paid,  and 
may  pass  in  a  will  under  the  words  debentures  or  debts. 

The  Eev.  William  Eastwood,  rector  of  Kilscoran,  made  his 
will  in  the  following  terms : 

leave  and  bequeath  unto  my  dearly  beloyeil  wife,  Mary  East- 
wood, the  rents,  issues  and  profits  of  my  freehold  estate  of  Drom- 
billy,  in  the  barony  of  Upper  Dundalk,  in  the  county  of  Louth, 
and  all  the  arrears  of  rent  that  may  be  due  thereon  ^t  the  time 
of  my  death,  with  power  to  sue  for  and  recover  the  same,  as 
I  myself  possess,  during  her  natural  life.  I  also  leave 
[*271]  and  *bequeath  to  her  the  issues  and  profits  of  my  prop- 
erty, in  land  and  house,  situate  in  the  county  of  Wex- 
ford, during  her  life,  if  my  interest  in  them,  or  in  any  of  them, 
so  long  continue,  subject  to  such  rents  as  I  am,  and  pay.  I  leave 
her  also  the  legal  interest  on  such  bonds^  debentures  or  funded 
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^p^ap&rty  as  I  shall  be  possessed  of  at  my  death.  I  also  leave  her 
all  my  household  furniture,  plate,  books,  stock,  cows  and  horses,  * 
carriage  or  carriages,  with  whatever  wine  and  spirits  I  shall  be 
possessed  o^  to  be  used  and  disposed  of  as  she  shall  think  proper. 
I  leave  her  also  all  my  outstanding;:  debts  that  may  be  owing  to 
me  for  tithe,  or  otherwise,  subject,  nevertheless,  to  such  debts  as 
I  may  owe  to  my  funeral  expenses,  and  to  such  legacies  as  I 
shall  now  mention,  or  shall  hereafter  mention,  as  a  codicil  to  this 
will.  I  also  leave  her  all  the  ready  money  I  may  have  in  pos- 
session, or  in  bank  or  banks.  My  will  further  is,  that  my  brother, 
Francis  Eastwood,  shall,  on  the  death  of  my  said  wife,  if  he  sur- 
vive her,  inherit  and  enjoy  all  the  rents  of  Drombilly,  interest  of 
money,  and  whatever  does  belong  to  her,  that  she  does  not  dis- 
pose o£  And  my  will  further  is,  that  Robert  Murphy,  Esq.,  of 
the  city  of  Dublin,  who  is  married  to  my  niece,  Jane  (late  At- 
kinson), shall  inherit  and  possess  my  property  in  Newry,  on  the 
death  of  the  Rev.  Gervais  Tinby,  as  also  my  freehold  property 
in  Drombilly  aforesaid  in  perpetuity.  My  wish  is,  that  the  same 
properties  in  Newry  and  Drombilly  should  be  given  to 
my  *namesake,  their  son,  William,  in  preference  to  any  [*272] 
other  of  their  children,  or  left  to  him  at  their  decease. 
I  leave  to  Miss  Frances  Jane  Tench  the  sum  of  1,000Z.  I  leave  to 
Denis  and  Elizabeth  Keenan  a  bosd  for  500/.  one  of  those  passed 
to  mc  ty  the  Earl  of  Rathdown,  when  bs  was  Lord  Moack,  I 
hereby  nominate  and  appoint  Michael  Phillips,  of  the  city  of 
Dublin,  my  executor,  and  bequeath  lOOZ.  to  him,  as  a  remunera- 
tion for  his  trouble.  I  also  nominate  and  appoint  James  East- 
wood, of  Castletown,  in  the  county  of  Louth,  and  Robert  Mur- 
phy, of  the  city  of  Dublin  aforesaid,  Esquires,  my  residuary 
legatees." 

The  testator  afterwards  added  the  following  codicil : 

Whereas  I  am  possessed  of  a  rent  charge  of  60Z.  a  year,  of  the 
late  currency,  on  the  lands  or  demesne  of  Solsboro,  in  the  county 
of  Wexford,  forever,  liable  to  be  reclaimed  for  the  simi  of  l,000t 
T  hereby  bequeath  the  same  rent  charge,  or  purchase  money,  to 
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Miss  Frances  Jane  Tench,  for  her  sole  iise,  after  the  death  of  mjr 
wife,  and  not  before.  I  also  leave  and  bequteafh  to  lite  stfnl^ 
Frances  Jane  Tench  the  sum  of  500Z.  sterling,  in  addition  to  the 
sum  of  1,000Z.  left  her  in  the  first  part  of  this  will,  which  sum  of 
5001  is  to  be  paid  to  her  on  the  death  of  my  wife.  To  Benis 
and  Elizabeth  Keenan,  I  bequeath  4451  17s.  lOrf.,  steriing,  wbioh 
sum  is  the  amount  of  a  certificaie^  and  coming  to  mehj  and  fttmi 

my  successor  in  the  benefice  of  Kilscoran,  for  buildingB 
[*273]    *done  on  the  glebe  by  me ;  this  sum  is  for,  and  in  Beu 

of  the  bond  mentioned  in  the  fonner  part  of  this  WiH^ 
which  is  scratched  over  and  blotted  by  myself.* 

The  personal  property  of  the  testator,  at  the  time  of  his  d^A^ 
consisted  of  bonds  to  secure  sums  of  money  payable  with  inter* 
est,  to  the  amount  of  4,7871 ;  a  bond  passed  by  Lord  Rathdown^ 
as  a  collateral  security  for  an  annuity ;.  one  government  and  two 
Wexford-bridge  debentures ;  l,189t  15^.  Id.  in  bank,  and  a  sum 
of  725Z.  Il5.  9c?.  due  for  arrears  of  tithes,  and  also  a  sum  of  4452. 
175.  lOd,  due  for  buildings  in  the  glebe  house  of  BalscOTan,  «nd 
k  charge  upon  his  successor  in  the  benefice ;  household  furni- 
ture, &c.,  and  likewise  certain  annuities  or  rent  charges,  and 
policies  of  insurance,  as  set  forth  in  the  following  instruments. 

By  an  indenture  of  the  20th  of  February,  1822,  made  b^  t\\  oeii 
the  Earl  of  Rathdown  of  the  first  part,  the  testator  of  the  second 
part,  and  a  trustee  of  the  third  part,  after  reciting  that  th6  Earl 
of  Rathdown  was  seised  for  life  of  certain  lands  in  the  county  df 
"Wexford,  and  that  the  testator  had  agreed  with  him  for  the  pur- 
cbase  of  an  annuity  of  89t  18a.  9d.  to  be  charged  upon  tJie  said 
premises  for  the  life  of  the  said  earl ;  and  that  the  said  earl  had 
agreed  to  execute  his  bond  in  the  penal  sum  of  2,000i,  not  only 
to  secure  the  punctual  payment  of  the  said  annuity,  but  likexrise 
to  stand  as  a  security,  lest  the  said  earl  should  do  any  act  to 

invalidate  a  certain  policy,  effected  by  Robert  Allen 
[*274]    with  the  *Royal  Exchange  Assurance  Company,  (m 

the  life  of  the  said  earl,  for  the  principal  sum  of  SOOJL, 
(and  which  was  recited  to  have  been  assigned  to  the  testator  by 
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the  said  Bobert  Allen,  by  a  cotemporaneous  deed),  and  also  a 
oeartain  other  policy  eflfected  by  the  testator  on  the  life  of  the 
said  earl,  for  the  like  sum  of  500/.,  with  the  said  company,  the 
said  deed  witnessed  that  in  consideration  of  1,000Z.  paid  by  the 
testator,  5002.  thereof  being  paid  to  the  said  Bobert  Allen,  on 
the  assignment  of  th6  said  policy,  as  and  for  the  proper  debt  of 
the  said  earl,  and  the  other  500/.  being  paid  to  the  said  earl  him- 
self, the  said  carl  granted  to  the  testator,  his  executors,  &c.,  an 
annuity  or  rent  charge  of  89/.  18^.  9c/.  out  of  all  the  said  lands, 
for  and  during  the  lifo  of  the  said  earl.  Then  followed  the  usual 
clause  of  distress  and  entry,  and  a  term  of  ninety -nine  years  was 
created  in  order  that  the  trustee  might,  in  case  de&ult  should  be 
iftade  in  the  pajrment  of  the  said  annuity,  raise  and  levy  the 
amount  thereof  by  sale  or  mortgage  of  the  lands  comprised  there- 
in. There  was  also  a  further  provision,  that  in  case  the  said 
earl  should  do  any  act  to  invalidate  either  of  the  said  policies,  so 
that  the  said  two  sums  of  500/.  should  not  be  recoverable,  that 
then  the  said  sums  should  be  a  charge  upon  the  said  lands,  and 
tbat  the  testator  should  have  power  to  raise  the  amoimt  thereof 
by  ttile  or  mortgage  of  the  lands  and  premise&  And,  lastly, 
after  reciting  that  the  said  two  sums  of  500/.,  secured  by  the 
said  two  policies,  would  not  become  payable  until  the  expiration 
of  three  months  from  the  decease  of  the  said  earl,  and 
that  the  testator  would  have  to  pay  a  sum  *of  14/.  5^.  [*2753 
on  the  20th  of  August  then  next  ensuing,  being  the 
amount  of  one  year's  premium,  payable  on  the  second  policy  of 
insurance  so  effected  by  the  said  Bobert  Allen,  it  was  further 
agreed  by  the  parties,  that  the  deed  of  annuity,  and  the  bond 
executed  as  a  collateral  security  therewith,  should  remain  in  full 
force  and  effect  until  the  testator  should  be  reimbursed  the 
amotmt  of  the  interest,  at  the  rate  of  6/.  per  cent,  which  should 
accrue  due  on  the  said  two  sunos  of  600/.,  so  secured  by  the  said 
two  policies,  until  the  same  should  be  paid  to  him  by  the  said 
company. 

On  the  28th  of  May,  1828,  the  following  memorandum  of 
agreement,  not  under  seal,  was  executed  by  the  testator  and  the 
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Earl  of  Bathdown,  ^'  In  the  event  of  the  said  Earl  of  Bathdown 
being  disposed  to  pay  in  the  snm  of  1,0002.,  late  cnirency,  he 
stands  indebted  to  the  said  William  Eastwood  (the  testator),  that 
the  said  earl,  previous  thereto,  shall  and  will  give  unto  the  said 
William  Eastwood,  his  executors,  administrators,  or  assigns, 
eighteen  months'  notice  in  writing,  of  such  his  intention;  and  in 
like  manner,  the  said  William  Eastwood,  his  executors,  adminis* 
trators,  and  assigns,  shall  and  wiU,  in  the  event  of  he  or  they 
being  disposed  to  call  in  the  said  sum  of  1,0002.,  give  unto  the 
said  earl  eighteen  months'  notice,  in  writing,  of  such  his  or  her 
intention,  previous  to  the  day  payment  will  be  required." 

The  amount  of  the  annuity  was  exactly  equal  to  the 
[*276]     *interest  on  the  purchase  money  of  l,000t  at  6  per  cent, 
and  the  annual  premiums  payable  on  foot  of  the  two 
policies  for  5002.  each. 

The  testator  was  also  possessed  of  two  other  policies  of  insoz^ 
ance,  one  effected  by  himself,  on  the  16th  of  May,  1827,  with  the 
National  Assurance  Company  of  Ireland,  for  the  sum  of  2001, 
on  thel  ife  of  one  P.  Reilly,  to  secure  the  purchase  money  of  a 
freehold  rent  charge  of  202.  a  year,  granted  by  the  said  P.  BeiUy 
to  the  testator,  and  which,  on  the  death  of  the  testator,  descended 
to  his  heir  at  law:  one  of  the  conditions  in  this  policy  was,  that 
it  should  be  void  in  case  the  interest  of  the  testator  in  the  life  of 
the  said  P.  Eeilly  should  cease.  The  other  policy  was  effected 
by  one  B.  Eadcliffe  on  his  own  life,  for  8002.,  and  was  subse- 
quently assigned  to  the  testator  in  discharge  ot  a  debt  to  that 
amount.  All  these  several  policies  contained  the  usual  pro- 
vision, that  the  property  of  the  respective  companies  should  be 
liable  to  make  good  the  sums  secured  by  the  said  policies,  pro- 
vided the  annual  premiums  should  be  regularly  paid  and  the 
other  conditions  performed. 

The  testator  was  also  seised  of  a  rent  charge  of  602.  a  year, 
charged  on  the  fee  simple  lands  of  Solsboro,  originally  granted 
by  S.  Richards  to  J.  Beavor,  his  heirs  and  assigns,  and  by  him 
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fyasigned  to  the  testator,  his  executors,  administrators  and  assigns, 
with  power  to  the  grantor  to  redeem  on  pajring  the  sum  of 
1,000^  and  giving  six  months'  notice. 

*The  bill  was  filed  by  Michael  Phillips,  the  executor,  [*277] 
to  cany  the  trusts  of  the  will  into  effect ;  and  the  usual 
decree  to  account  having  been  pronounced,  and  a  reference  made 
to  the  Master  to  report  the  rights  and  claims  of  the  several  lega- 
tees, the  Master  reported  that  the  said  annuity  of  892. 18^.  9dL', 
granted  to  the  testator  by  the  Earl  of  Eathdown,  by  the  deed  of 
February,  1822,  together  with  the  purchase  money  thereoj^  in 
case  it  should  be  redeemed,  and  the  said  two  policies  of  insurance 
to  secure  the  same,  passed  to  the  testator's  widow  imder  the 
clause  by  which  he  bequeathed  to  her  ^'  all  his  outstanding  debts 
owing  to  him  for  arrears  of  tithe  or  otherwise." 

He  also  found  that  the  testator's  widow  was  entitled  for  her 
life  to  the  interest  and  dividends  on  the  bonds,  debentures  and 
funded  property,  and  to  the  absolute  property  therein,  in  case 
she  survived  f^ncis  Eastwood,  the  testator's  brother ;  and  that 
she  was  also  entitled  for  her  life  to  the  annuity  or  rent  charge 
charged  upon  the  fee  simple  lands  of  Solsboro ;  and  that  after 
her  decease  Frances  Jane  Tench  would  be  entitled  thereto.  He 
further  found,  that  the  residue  of  the  personal  estate,  not  speci- 
fically disposed  o^  was  the  primary  fund  for  the  payment  of  the 
testator's  debts  and  legacies,  and  that  the  debts  due  to  him  for 
arrears  of  tithe,  and  all  his  other  outstanding  debts,  were  in  the 
next  place  applicable. 

Francis  Eastwood,  the  testator's  brother,  died  the  day  defore 
the  report  was  signed,  and  left  whatever  he  was 
♦entitled  to  under  the  will  to  the  testator's  widow,  and  [*278] 
the  cause  having  been  revived,  a  consent  was  entered 
into  that  the  report  should  stand  as  if  signed  after  the  cause  was 
revived.  Exceptions  were  taken  to  this  report  by  the  residuary 
legatees,  who  claimed  to  be  entitled  to  the  annuity  or  rent  charge 
of  892.  I80.  9d,  and  the  purchase  money  thereof  in  case  the  same 
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sho^Qd  be  iifedjeem^  ^nd  abfo  to  the  several  fyolicied  of  iHAiranti^ 
as  not  having  been  specifically  disposed  of  by  the  testator^s  vilL 
They  also  claimed  the  absolute  ititerest  in  the  botids,  debentnMI 
and  funded  property,  after  the  death  of  the  testator's  widow. 
They  further  claim^  to  be  entitled  to  the  rent  charge  or  annuity 
of  602.  out  of  the  lands  of  Solsboto  (or  Ike  interest  o&  the  pu^ 
chase  money  thereof  in  case  the  sailn^  &onld  be  redeemed) 
dimng  the  life  of  the  testator's  widow,  as  the  same  was  not  dis* 
posed  of  by  the  will  during  that  period,  but  t^  claim  was  aban* 
doned  in  the  courae  of  the  argument  And  &ey  likewise  insisted 
that  the  ftmd  ma^e  primarily  liable  for  the  payment  of  the  debtd 
and  legacies,  was  the  outstanding  debts  owing  for  atieaars  of  tithe 
or  otherwise. 

Mr.  Moore,  Mr.  BdO,  Mr.  Holmes,  Mr.  Sbek  ted  Mr.  B.  O. 
Lloyd,  for  the  residuary  legatees. 

The  Mai!rter  ought  not  to  hdve  found  that  the  aniinity  ot  retti 
charge  of  891 18s.  9cL,  granted  by  Lord  RathdowA,  was  tttbfelf 
a  security  for  a  debt,  or  that  it  passed  tmdei^  the  daulse  in  i3^ 

will,  by  which  the  testator  bequeathed  all  his  outstand«s 
[*279]    ing  debtd.    The  deed  of  *1822  recites  i£t  agreenieAt  fbt 

the  purchase,  in  consideration  of  1,0002.  bf  a  regular  ai!t* 
tiuity,  to  be  secured  in  the  usual  manner.  Oii  the  face  of  thai 
deed,  then,  nothing  appears  fixjm  which  it  can  be  iAfened  thrt 
the  traiteaction  was  considered  by  the  pattids  as  creating  a  debt 
The  subsequent  memortodum  of  agreement  which  was  entered 
into  after  a  period  of  six  years,  although  it  Contained  a  stipule 
tion  that  each  party  should  give  eighteen  months'  notice,  before 
the  grantor  could  redeem  the  annuity,  or  the  grantee  could  (5all 
for  his  money,  yet,  as  it  was  never  acted  upon  in  the  testator's 
lifetime,  the  annuity  continued  a  perfect  annuity,  or  at  least 
must  have  been  so  considered  by  him  when  he  made  his  ^ill ; 
besides,  this  document  not  being  under  Seal,  cannot  conttol  o» 
Vaty  the  legal  effect  of  the  deed ;  and  i^  at  the  time  of  the  testa- 
tor's death,  it  cbntintied  an  annuity,  there  are  no  words  in  the 
#111  undef  which  it  caii  pass.    Th^  testator,  in  the  previous  part 
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of  IAa  will,  Iiad  entunei^ted  and  disposed  of  kis  property  in  detail^ 
with  great  minuteness,  among  which  were  his  bonds  and  debts; 
when,  therefore,  in  a  subsequent  part,  he  speaks  of  debts  for 
"  tithe  or  otherwise,"  tibe  latter  woi^.oannot  be  held  to  ^t{^ly  to 
debts  generally,  but  must  be  confined  to  debts  gusdem  generiSf 
HoAam  v.  Sutton.fyi)  In  Stenhouse  v.  Mit/thtll,{b)  Lord  Eldon  wat 
of  opinion  that  a  judgment  debt  would  not  have  passed  under 
the  words  debts  due,  whether  by  bonds  or  mortgages  or  open 
accounts,  had  it  not  been  for  a  larger  intention  disclosed 
*in  another  piart  of  the  will.  The  annuity  coold  not^  in  [*280} 
any  sense  of  the  word,  be  said  to  be  a  debt  "  owiAg"  to 
the  testator. 

The  report  is  also  erroneous  in  finding  that  the  four  several 
policies  of  insurance  have  passed  under  the  words  "  outstanding 
debts"  owing  to  the  testator.  A  policy  is  a  mere  contract  of  in- 
demnify, and  if  the  debt  be  paid,  the  policy  will  cease,  OodaaU 
y.  Baldero,(c)  It  is,  in  all  events,  at  most,  a  contingent  debt, 
which  will  not  be  payable  if  any  of  the  conditions  mentioned  in 
the  instrument  are  violated.  The  word  "  debentures"  cannot 
comprehend  these  policies.  A  debenture  is  merely  a  certificate 
showing  that  money  is  due,  and  not  a  contract  creating  a  debt, 
by  virtue  of  which  the  debt  can  be  enforced :  besides,  the  words 
under  which  the  testator  bequeaths  his  debentures  are,  "  the  legal 
interest  on  bonds,  debentures,  &c.,"  expressly  confining  the  be- 
quest to  a  species  of  properfy  bearing  interest. 

The  Master  is  wrong  in  finding  that  the  testator's  widow  is 
entitled  to  the  absolute  interest  in  the  bonds,  debttitares  and 
ftinded  properfy,  upon  the  contingency  (which  has  happened)  (rf 
her  surviving  Francis  Eastwood.  It  must  be  admitted,  that 
where  the  interest  of  a  fund  is  bequeathed,  without  limitation  iA 
to  continuance,  the  principle  will  pass  also.  But  hfere  there  is  a 
bequest  over  to  F.  Eastwood,  of  the  "  interest  of  money," 
which  can  only  *refet  to  the  bonds,  debentures,  &6.,  [*281] 
which  shows  the  intention  of  the  testator  to  give  his 

(a)  16  Tt^  lit.  {h)  11  V6B.  SSe.  (e)  9  BMt  72. 


281  CASBS  JN  GHANGBBY. 

FhiUipe  v.  Eastwood.  ^ 

widow  a  life  estate  only,  and  aa  Francis  Eastwood  Las  dkd  in 
her  lifetime,  the  legacy  to  him  has  lapsed. 

The  Master  is  also  wrong  in  not  finding  tiiiat  the  outstanding 
debts  due  to  the  testator  are  the  primary  fund  for  the  payment 
of  his  debts  and  legacies ;  that  fund  was  bequeathed  to  the  widow, 
expressly  subject  to  the  debts  and  legacies,  and  therefore  is  ap- 
plicable, in  the  first  instance,  in  exoneration  of  the  residue.  This 
is  not  a  conflict  between  the  real  and  personal  estate,  or  an 
attempt  to  make  a  new  fond  answerable,  which  was  not  so  be- 
fore, but  as  between  two  ftmds,  both  equally  liable,  the  testator 
has  merely  indicated  which  was  to  be  first  resorted  to,  Choat  v. 
TecU8.{a)  The  codicil  is  also  confirmatory  of  this  view,  for  by  it 
a  legacy  is  bequeathed  to  Miss  F.  J.  Tench,  to  be  paid  to  her 
after  the  widow's  death ;  why  should  the  testator  postpone  the 
payment  of  that  legacy,  except  to  exempt  the  widow  from  a 
portion  of  the  burden  he  had  imposed  upon  her,  viz.,  the  pay- 
ment of  his  debts  and  legacies. 

The  AUomey- General^  Mr.  Warren  and  Mr.  Wm.  Brooke,  for 
Mary  Eastwood,  the  testator's  widow. 

The  annuity  is  exactly  equal  to  the  amount  of  the  annual  pre- 
miums* on  the  policies,  and  the  interest  of  the  purchase 
[*282]  *money,  at  six  per  cent,  from  which  it  is  plain  that  it 
was  only  intended  as  a  security  for  money.  In  all 
events,  the  siibsequent  memorandum,  which  contains  a  provision 
for  redemption,  has  clearly  converted  the  transaction  into  a  mere 
loan ;  and,  as,  in  the  memorandimi,  Lord  Bathdown  is  described 
as  indebted  to  the  testator,  it  shows  the  light  in  which  the  deal- 
ing was  viewed  by  the  parties,  and  there  is  no  reason  to  suppose 
that  the  testator,  at  the  time  of  making  his  will,  did  not  regard 
ifin  the  same  light  As  to  the  two  policies  by  which  the  loan 
was  secured,  they  must  pass  along  with  the  annuity ;  for  if  Lord 
Sathdown  should  pay  off  the  debt,  the  policies  will  belong  to 

(a)  IJ.  A  W.  102.    See  alao  Brxwn  v.  Cfrwmibridge,  4  Mad.  496. 


OASES  IN  CHANCERY.  282 

Phillips  V.  Eastwood. 

liim,  ffoUand  v.  Smith,{a)  As  to  the  two  other  policies,  they 
will  pass  either  as  debentures  or  debts ;  they  are  debts  payable 
on  a  certain  event,  although  the  period  at  which  the  payment  is 
to  be  made  is  uncertain.  In  Essingion  v.  Vashon^(}>)  under  the 
word  debts,  a  bond  to  secure  a  contingent  debt  passed.  Suppose 
an  insurawje  broker  to  have  eflfected  an  insurance  on  a -life,  for 
his  own  benefit,  with  another  office,  and  also  to  have  insured  the 
same  life,  himself,  on  behalf  of  a  third  party,  and  then  to  have 
died,  would  not  that  person  be  entitled  to  recover  the  amount  of 
the  policy,  as  a  debt,  out  of  the  assets  of  the  broker?  and  is  a 
different  construction  to  be  put  on  this  word,  when  the  executors 
of  the  broker  are  to  receive  the  money  ?  There  is  no  bequest  to 
the  residuary  legatees,  but  the  testator  merely  appointed 
them  to  take  what  *by  possibility,  might  remain  undis-  [*283] 
posed  of.  As  to  the  bonds,  debentures,  &c.,  the  widow 
is  absolutely  entitled  to  them ;  as  it  islnow  quite  settled  that  a 
bequest  of  the  interest  will  carry  the  principal  also ;  besides  the 
bequest  over  to  Francis  Eastwood,  of  what  she  does  not  dispose 
of,  is  void  for  uncertainty,  Malim  v.  Keighley.{c)  The  residue  is 
the  primary  fund  for  the  payment  of  the  debts  and  legacies ;  the 
words  "  subject  to,"  in  the  bequest  to  the  widow,  will  not  have 
the  effect  of  making  that  fund  primarily  liable.  The  testator 
could  xiot  have  intended  that  his  debts  and  legacies  should  be 
paid,  in  the  first  instance,  out  of  a  ftind  composed  of  choses  in 
action,  and  which  might  not  have  been  available  for  a  number 
of  years.  The  word  "subject"  does  not  exonerate  the  residue, 
but  merely  makes  the  specific  bequest  an  auxiliary  ftmd,  Holford 
V.  Tfbod,(d)  the  phrase  used  in  the  case  of  ChoaJL  v.  Yeais  is 
"  after,"  which  is  much  more  significant  than  the  word  "  subject," 
and  implies  that  the  testator  intended  to  give  to  the  legatee  only 
80  much  as  remained  a^r  the  payment  of  the  debts  out  of  the 
legacy. 

Mr.  Bal\  in  reply:  The  testator  was  possessed  of  Gtovem* 
ment  and  Wexford-bridge  debentures ;  there  is,  thezefore,  no 

(a)  6  Esp.  11.  (c)  2  Ves.  Jim.  629.  * 

(()  3  Mer.  434.  ((Q  4  Yes.  486. 
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necessitjr  to  strain  the  meaniiig  of  the  w(»d  debentuxe  in  order 
to  make  it  include  the  poUdes.    The  oaaeoi  Esfington  v.  Vash^ 

does  not  apply ;  there  the  debt  was  not  contingent,  tib^ 
[^84]    ^condition  of  the  bond  having  been  broken.    As  to  tht 

bonds,  debentures,  &a,  although  it  must  be  admitted, 
that  in  general  a  bequest  of  the  interest  wHl  carry  the  principali 
yet  such  a  bequest  may  be  explained  by  the  c<»itext  of  the  wilL 
In  this  case,  where  the  testator  intended  an  absolute  legficy,  ho 
has  distinctly  expressed  it  The  words,  "  whatever  she  does  not 
dispose  of)"  in  the  bequest  over  to  Francis  Eastwood,  do  not 
make  it  uncertain,  as  they  do  not  apply  to  the  whole  of  the  gift 
to  him,  but  must  be  confined  merely  to  the  household  fiimiture^ 
&c.,  which  were  left  to  the  widow,  by  a  former  olaui^e,  to  b^ 
used  and  disposed  of  as  she  thought  proper. 

16^  February. — ^The  Lord  Chancellor  : — I'his  will  lies  in 
a  small  compass,  although  there  is  considerable  difficulty  in  giv^ 
ing  a  rational  construction  to  all  its  parts.  The  testator  begiog 
by  devising  the  rents  of  his  fireehold  estates  of  Drombilly,  and 
all  arrears  of  rent,  to  his  wife  during  her  life ;  he  then  proceeds 
to  devise  to  her  his  Wexford  estate,  for  her  life,  and  I  do  not 
find  that  he  makes  any  disposition  of  it  after  her  life  estate ;  he 
bequeaths  to  her  the  legal  interest  on  his  bonds,  debentures  and 
ftinded  property ;  he  then  gives  her  an  absolute  interest  in  his 
household  furniture,  &o.,  and  his  outstanding  debts;  subject^ 
however,  to  his  debts  and  legacies ;  and  he  also  gives  her  his 
ready  money  in  bank.  There  is,  then,  a  distinct  clause,  that  if 
his  brother  Francis  should  survive  her,  he  should  inherit  and  en- 
joy the  rents  of  Drombilly,  interest  of  money,  and  what- 
[*286]  ever  ^belongs  to  her,  that  she  does  not  dispose  of.  He 
then  directs  that  Robert  Murphy,  who  was  married  to 
his  niece  should,  inherit  his  property  in  Drombilly,  which  he 
wishes  should  go  to  one  of  their  children  in  preference  to  the 
others.  He  appoints  Michael  Phillips  his  executor,  and  gives 
him  a  pecuniary  legacy  for  his  trouble ;  and  nominates  Jamas 
Eastwood  and  Robert  Murphy  "  his  residuary  legatees."  By  a 
codicil,  he  gave  a  rent  charge  of  60/.  a  year  to  Miss  F.  J.  Tench, 
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after  the  deatih  of  his  wife :  a  question  aroae  upon  this  gift,  but 
as  the  residuary  legatees  ha;vB  abaudoned  their  claims  to  this  au- 
nuity,  I  have  nothing  to  do  with  it  The  only  other  point  in 
the  codidl  arises  from  his  having  given  to  Miss  F.  J.  Tench  60021, 
to  be  paid  to  her  after  the  death  of  his  wife ;  from  which  a  &ir 
in&ianoe  was  drawn,  th^^t  it  was  the  intention  of  the  testator  that 
the  debts  and  legacies  should  be  paid  out  of  the  fund'  given  to 
hie  wifa 

The  first  point  for  me  to  deoide  is,  whether  certain  policies, 
imd  a  certain  annuity,  granted  by  Lord  Bathdpwn  to  the  testa- 
tor, did  or  did  not  pass,  under  the  will,  to  the  wife.  Two  of  the 
policies  were  for  securing  l,000i  on  Lord  Eathdown's  lifej 
another  for  securing  an  annuity,  ^hich  does  not  pass  to  the  wife, 
therefore  it  is  a  distinct  independent  security;  the  remaining 
policy  was  accepted  for  the  extinction  of  a  debt,  and  it  may  be 
fidrly  argued  that  it  stands  in  the  place  of  the  debt 

I  have  read  the  papers  with  great  care,  %|id  particu- 
larly *those  relating  to  the  annuity  granted  by  Lord  Rath-  [*286] 
down ;  and  I  am  clearly  of  opinion,  upon  the  whole  of 
that  transaction,  that  the  deed  and  memorandum,  taken  together, 
amount  to  a  security  only  for  the  sum  of  1,0002.  on  the  estate  of 
the  grantor,  paying  interest  at  the  rate  of  62.  per  cent,  together 
with  the  annual  premiums  for  keeping  up  the  policies.(a) 

The  deed,  after  reciting  the  agreement  for  the  purehase  of  an 
annuity(6)  by  the  testator,  proceeded  in  the  usual  form,  in  con- 
sideration of  1,0002*,  to  grant  a  regular  annuity  of  892.  18^.  9d, 
with  the  usual  clause  of  distress  and  entry,  and  a  term  of  ninety* 
nine  years  is  created  to  secure  it  This  was  a  contract  for  the 
payment  of  an  annuity,  and  did  not  create  a  debt  If  the  deed 
had  stopped  here,  I  should  have  had  no  doubt  that  it  was  a  regular 
annuity  deed.    Now  the  precise  annuity  granted  is  the  aggregate 

(a)  See  Siokes  y.  Verriery  3  Swan.  634;  Longuei  v.  Scawen^  I  Ves.  Sen.  402. 

(b)  There  is  no  Act  in  Ireland  to  correspond  with  the  English  Annuity  Act  of  tho 
17  0. 3,  a  26,  nor  does  the  53  G«o.  3,  c.  141,  Eng.  extend  to  this  country. 
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of  the  legal  interest  on  the  1,000?.,  and  the  amount  of  the  pre- 
miums. An  ordinary  way  to  secure  a  sum  of  money  on  the 
estate  of  a  tenant  for  life  would  be,  by  making  it  binding  on  a 
tenant  for  life  to  pay  out  of  his  life  estate,  the  legal  interest  on 
the  sum  advanced,  and  the  premiums  of  a  policy,  so  as  to  insure 
the  repayment  of  the  principal  by  supplies  from  the  life  estate. 

[*287]  *The  deed  recites  two  policies,  and  then  there  is  this 
provision.  In  case  the  earl  should  do  anything  to 
make  void  either  of  the  said  policies,  then  it  should  be  lawful  for 
the  said  W.  E.,  his  executors,  administrators  and  assigns,  to  levy 
the  3aid  sum  of  1,000Z.  with  the  said  annuity  of  89?.  18^.  9d.  un- 
til the  said  sum  of  1,000Z.  should  be  paid  off  by  sale  or  mortgage 
of  the  said  lands  and  premises ;  and  then  comes  this  stipulation 
— ^that  as  the  amount  secured  by  the  two  policies  would  not  be 
payable  for  three  months  after  the  decease  of  the  Earl  of  Rath- 
down,  the  interest  on  the  1,000Z.  should  be  paid  up  for  that  period : 
and  there  is  also  a  provision  for  the  payment  of  a  fractional  part 
of  ihe  premium.  The  grant  of  the  annuity  as  such,  and  the 
loan  of  the  l,000t,  are  confounded  by  the  want  of  skill  in  the 
draftsman.  The  true  construction,  however,  is  this,  I  will  lend 
you  a  1,000?.,  but  you  are  to  provide  funds  to  secure  both  the 
principal  and  interest,  and  if  you  comply  with  the  conditions,  I 
will  not  call  it  in  during  your  lifetime. 

Formerly  it  was  thought,  that  if  there  were  a  power  on  the 
part  of  the  grantor  to  redeem,  and  more  than  the  legal  interest 

were  reserved  by  the  deed,  it  would  make  it  usurious, (a) 
.[*288]    and  consequently  the  power  of  repurchasing  was  *left 

out  of  annuity  deeds :  when  it  was  discovered  that  the 
transaction  with  such  a  power  was  legal,  in  some  cases  where 
there  was  an  agreement  to  insert  such  a  power,  but  the  parties 

(a)  Lawley  v.  ffooper,  3  Atk.  279 ;  Floyer  v.  Sherard,  Amb.  19.  As  to  what  will 
make  the  oontnct  usurious,  see  Murray  y.  Harding,  2  Wm.  BI.  859,  S.  C.  3  Wila 
390 ;  Ckarbery  v.  Weston,  1  B.  P.  C.  Ed-  Toml.  429,-  Vemtr  v.  Winstaniey,  2  Sch.  ft 
LeC  394;  MoUand  v.  Pelbam,  1  Tyrw.  443,  S.  C.  1  C.  &  J.  580;  Ex  parU  Naiah  1 
Bing.  150;  Trench  r:  Morgan,  Batty,  254;  Bijrne  v.  Kenni/eck,  ibid.  269. 
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had  omitted  to  do  so  from  an  apprehension  that  it  would  vitiate 
the  transaction,  bills  were  filed  for  the  purpose  of  having  the 
power  inserted,  but  the  court  said.  No — ^we  cannot  supply  what 
was  purposely  omitted.(a)  Here,  however,  the  transaction  is  of 
a  different  nature.  The  memorandum  clearly  shows  the  inten- 
tion of  the  parties.  p3is  Lordship  here  read  the  memorandum.] 
That  shows  more  strongly  even  than  the  deed  the  intention  of 
the  parties ;  both  assume  it  to  be  a  debt,  and  the  memorandum 
provides  that  either  may  be  at  liberty  to  put  an  end  to  the  an- 
n\dty,  the  one  by  redeeming,  the  other  by  calling  in  his  money 
upon  giving  eighteen  months'  notice. 

There  is  a  passage  in  the  will  which  has  been  struck  out,  but 
as  it  has  been  referred  to  by  the  codicil,  I  think  I  am  at  liberty  to 
refer  to  it  now.  The  testator  bequeaths  to  D.  and  E.  Keene  a 
sum  of  485/.  17^.  lOct,  due  to  him  for  dilapidations,  instead  of  a 
bond  for  500?.  passed  by  the  Earl  of  Eathdown,  and  given  to 
them  in  the  former  part  of  the  will,  as  being  part  of  the  debt  due 
by  him.  That  bears  upon  this  question.  I  decide  this  point 
upon  the  simple  ground  of  the  intention  of  the  parties, 
to  be  *collected  from  the  whole  of  the  instruments ;  and  [*289] 
I  am  of  opinion  that  the  annuity  deed  and  memoran- 
dum, and  the  whole  transaction,  amount  to  a  security  only  for 
a  debt  which  passes  with  the  securities  under  the  terms  of  the 
will. 

A  question  has  been  raised,  whether  Lord  Bathdown  would 
be  entitled  to  the  policies  if  he  paid  off  the  1,000/.  I  think  he 
would.  In  the  case  of  Holland  v.  Smyth^ib)  cited  at  the  bar,  the 
debtor  being  charged  in  account  with  the  premiums,  it  was  held 
that  he  was  entitled  to  the  policy  when  the  debt  was  paid  off. 
That  could  admit  of  nO'  doubt.  Ex  pao'te  Andrew8j{c)  goes  frir- 
ther ;  a  sum  of  money  payable  on  the  contingency  of  A.  surviv- 
ing B.  was  assigned  by  a  debtor  to  his  creditor  to  secure  the  debt 
due.    The  assignee,  without  any  authority,  and  out  of  his  own. 

(a)  Irtiham  y.  ChUd,  1  B.  O.C.  412;.  ParPmor^  y.  Jiorris,  2  B.  G.  0.  2Id. 
(p)  6  Esp.  11.  (c)  2.  Rose,  410. 

U 
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fbnda,  insured  the  life  of  A.,  who  died,  and  the  snniB  afisnred 
were  received,  and  the  Vtce-Chcmcdhr  held,'  that  they  must  be 
hrought  into  the  aocount.  TThat  goes  infinitely  beyond  this  caae : 
for  here  the  creditor  was  authorized  to  insure,  and  the  debtor 
ftumished  funds  to  pay  the  premitons,  and,  therefore,  I  think  thst 
if  the  debt  is  satisfied  in  his  lifetime  he  will  be  entitled  to  die 
policies,  and  that  strengthens  my  view  of  the  case.  Z  think 
then  that  both  this  annuity  and  the  policies  pass  under  the  wilL 

That,  however,  does  not  relieve  me  fi^om  deciding  tbe 
[^90]  ^general  question,  as  there  are  two  other  policies,  one  to 
secure  the  price  of  an  annuity  which  goes  to  the  heir  at 
law,  and  the  other  a  general  poUcy ;  and  the  question  is,  whether 
these  pass  under  the  will  ?  One  of  these  policies  is  with  the 
National  Assurance  Company  of  Ireland,  and  I  find  in  it  adaase, 
that  if  the  interest  of  Mr.  Eastwood  in  the  life  of  P.  Beillj 
diould  cease,  the  policy  should  be  void.(a)  The  peraon  who  haa 
BOW  the  interest  in  the  life  has  not  the  policy,  and  he  who  has 
ihe  policy  has  no  interest  in  the  life.  It,  therefore,  may  be  a 
question  whether  the  policy  has  not  ceased ;  and  probably  mj 
decision  upon  this  point  may  not  be  important  to  the  parties. 

Now  what  was  the  intention  of  the  parties  as  to  the  policies? 
as  between  the  insurance  office  and  the  insured,  the  policy  of  in- 
surance is  only  a  contract  of  indemnity ;  but  as  between  man  said 
man  it  is  generally  treated  as  an  additional  permanent  security. 
There  may  be  various  sorts  of  polides ;  a  man  has  an  interest  in 
his  own  life  and  may  insure  it,  that  is  in  effect  acontract  with  tibe 
office  to  have  a  sum  of  money  paid  at  his  death.  The  character 
of  an  insurance  by  way  of  indemnity  is  to  provide  for  the  ease 
where  the  party  may  sustain  a  loss.  But  where  tiie  object  is  4o 
secure  a  debt  or  a  sum  ^of  money  in  the  nature  of  a  loan,  there 

it  is  in  the  hands  of  the  (^editor,  and  as  between  him 
p^l]    and  the  debtor,  in  the  nature  of  an  additional  ^secuzilgr 

for  the  debt     GhdaaU  v.  BMero{b)  decided  that  ike 

(a)  There  la  ntf  Act  in  Ireland  against  wagering  poHdBB  similar  to  11iel4  Ck  3,  a 
48,  Eng.  (d)  9  Bast  ta. 
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monej  oould  not  be  recovered  from  the  office,  if  the  debt  were 
paid  aliuTuie^  bat  the  offices  have  not  found  it  to  be  for  their 
benefit  to  act  on  the  rigid  rule,  and  I  believe  they  generally  pay 
without  inquiry.  In  effiact,  therefore,  a  policy  on  the  life  of  a 
debtor  is  a  security  for  a  sum  to  be  paid,  and  the  creditor  knowB 
no  distinction,  but  looks  to  all  his  securities  taken  together  as  the 
means  of  repayment  The  former  of  these  policies  was  to  secure 
a  sum  advanced  for  the  purchase  of  an  annuity ;  the  object  was 
,to  bring  back  that  sum  to  his  assets.  The  other  was  in  lieu  of  a 
4ebt  that  was  owing  to  him. 

Are  there  words  in  the  will  sufficient  to  pass  these  policies? 
X  must  look  to  the  whole  context  of  the  will  and  the  intent  of 
tlie  iesMcT ;  he  gives  to  his  wife  the  legal  interest  on  his  bonds, 
debentuxes  and  funded  property,  and  all  his  outstanding  debllB 
£)r  arrears  of  tithes  or  otherwise,  subject,  nevertheless,  to  his 
idebts,  funeral  expenses  and  legacies :  the  insertion  of  these  words, 
*'  subject  to,  Jcc.,''  in  this  part  of  his  will,  shows  that  the  testator 
was  dealing  with  the  mass  of  his  property;  and  it  is  impossible 
to  doubt  his  intention  to  pass  these  securities.  Are  the  words* 
sufficient?  I  think  they  will  pass  in  this  particular  case  eith^ 
10  debentuxes  or  debts.  It  is  aigued  they  do  not  pass  as  deben- 
tures,  as  they  do  not  bear  legal  interest.  Suppose  a 
rbond  not  payable  for  a  year,  And  not  ^carryiqg  interest,  [^92] 
•can  anybody  say  that  that  would  not  pass  ?  The  ques- 
tion is,  what  is  the  meaning  of  the  term  "  debenture  ?"  Coun- 
sel in  reply  stated  a  &et  with  which  I  was  not  previously  ac- 
quainted, namely,  that  there  are  debentures  to  which  the  testator 
was  entitled,  viz.,  a  government  debenture,  and  two  Wexford- 
bridge  debentures,  which  increases  the  difficulty  in  extending  tlie 
word  to  policies ;  but  I  am  of  opinion  that  the  policies  are  de* 
futures,  and  th^:^  is  no  reason  why  they  diould  not  pass  as 
-well  as  the  others ;  there  is  no  magic  in  words.  A  debenture  is 
.«n  acknowledgment  or  declaration  of  a  present  or  fiituie  right 
to  receive  payment  of.a<»irtain  sum  out  of  a  given  property,. so 
as  not  to  make  lihe  peison  issuing  il  personally  responsible.  The 
fimn  of  a  govemmemt  iSebentuoe  is  this.    '^  This  is  to  certify 
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that  A.  B.  ia  entitled  to  a  certain  sum,"  &c.y  What  is  a  policy  ? 
Nothing  but  an  engagement  by  the  directors  that  the  funds  of 
the  company  are  liable  to  pay  a  certain  simi  of  money  on  a  given 
event ;  it  is,  therefore,  within  the  meaning  of  the  word  deben- 
ture ;  it  is  not  to  be  paid  unless  a  certain  person  die  and  except 
certain  annual  payments  are  made,,  and  other  conditions  are  com- 
plied with.  Now  there  is  no  uncertainty  about  the  event  of 
death,  except  as  to  the  time  when  it  is  to  happen^  and  it  can  make 
no  difference  with  regard  to  the  instrument,  whether  it  is  an 
agreement  that  the  funds  shall  pay  a  certain  sum  on  a  given 
event,  or  a  sum  in  all  events. 

I  bring  them,  therefore,  within  the  meaning  of  these  worda^ 
"bonds,  debentures^  and  funded  property."  I  think  the 
[*298]  *words  admit  of  that  construction,  looking  at  the  mean- 
ing of  the  testator  in  this  case ;  but  supposing  I  am 
wrong  in  that  view,  will  they  pass  under  the  words  outstanding 
debts?  There  is  a  difl&culty  in  saying  there  was  a  debt  "  owing" 
to  the  testator ;  it  was  no  debt  properly  speaking,  but  merely 
a  liability  as  regards  the  property,  not  the  person,  unless  the 
property  should  be  withdrawn  from  the  liability.  I  must  not, 
however,  take  the  sentence  by  itself,  but  the  whole  clause  together. 

Mr.  Warren  supposes  the  case  of  a  policy  broker  who  had 
effected  an  insurance  on  a  life  with  another,  and  had  insured  the 
same  life  himself  on  behalf  of  another,  and  then  died,  so  that  his 
assets  would  have  both  to  pay  and  receive  when  the  same  event 
happened,  and  he  asks,  would  not  these  words  in  his  will  compel 
the  wife  to  pay  the  sum  assured  by  the  testator  (which  they 
clearly  would),  and,  if  so,  must  not  the  right  to  receive  the  simi 
assured  to  him  pass  by  the  same  words  ?  I  was  very  much  struck 
with  this  argument;  however,  there  is  some  difficulty  in  saying 
that  the  policies  are  debts  "  owing;"  yet  still  they  are  such  in  a 
certain  sense,  they  are  an  obligation  that  the  sum  shall  be  paid 
upon  the  event  happening.  The  testator  meant  to  enumerate 
debts  of  erexy  nature ;  and,  therefore,  taking  the  whdie  of  the 
will  together,  I  am  of  opinion  that  the  two  polksies  do  pass  to  the 
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wife ;  but  I  do  not  decide  the  abstract  point  that  a  simple  gift 
of  dd)ts  will  pass  a  policy  of  assurance.    EssingUm  v. 
Vash(m{d)  *was  merely  a  conflict  between  two  gifts,  and    *[294] 
the  question  there  was,  whether  the  bond  was  to  be 
taken  as  stock  or  to  pass  as  a  debt:  it  does  not  bear  on  this  case. 

I  have  great  difficulty  in  deciding  which  is  the  fdnd  primarily 
liable  to  the  payment  of  the  debts  and  legacies.  I  have  no  doubt 
that  in  appointing  residuary  legatees,  the  testator  merely  meant 
to  dispose  of  any  little  surplus  that  should  remain.  It  appears  to 
me,  however,  on  the  best  consideration  I  can  give  to  the  pointy 
and  considering  the  part  of  the  will  in  which  I  find  the  payment 
of  the  debts  charged,  that  the  outstanding  debts  are  the  primary 
fund.  In  Holford  v.  Wood^(p)  which  at  first  might  seem  an 
authority  the  other  way,  there  was  no  gift  of  the  residue.  In 
Chodut  V.  Yeates^{c)  although  it  diflfers  in  some  respects  from  the 
present  case,  yet  as  the  appointment  of  a  residuary  legatee  is  just 
as  efficacious  as  a  general  residuary  bequest,  I  consider  it  an  au- 
thority for  the  decision  I  have  come  to ;  and  I  find  no  reason  to 
quarrel  with  that  case.  But  that  very  circumstance  entitles  me 
to  give  the  largest  construction  I  can  to  the  terms,  "  outstanding 
debts,"  and  to  hold  that  the  testator  meant  to  include  debts  of 
every  nature.  He  gives  her  his  household  furniture,  &c.,  and 
there  being  large  debts  due  to  him,  he  says,  I  give  her  my  out- 
standing debts,  subject  to  my  debts ;  and  then  he  gives  her  the 
ready  money  which  is  not  subjected  to  the  payment  of  his  debts: 
he  intended  that  she  should  have  it  as  a  clear  ftmd,  and 
consequently  between  those  two  *funds  she  meant  that  [*295] 
the  debts  should  be  the  primary  fund.  Take  the  case 
of  a  real  estate,  the  descended  estate  must  be  first  applied,  then 
the  devised  one.(a)  But  even  as  to  real  estate,  if  the  devised 
estate  is  selected  and  appropriated  to  the  payment  of  the  debts, 
it  will  be  applied  before  the  residue  of  the  real  estate  which  de- 

(a)  3  Mer.  434.  (&)  4  Ves.  76.  (c)  IJac.  &  W.  102. 

(<i)  GiaUmv,Hand4:ock,  2  Atk.430;  PowUy,  C%)r6e(, 3  Atk. 666 ;  ChofUnY,  Ohap' 
Mi^  3  P.  Wm&  367;  Daviesv.  Tapp^  2  B..a  a  269, n.;  WtZUam^y.  CUUjh  3  Yes* 
£46. 
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scendfl  to  the  heir  on  intestacy  .(a)    I  have  not  come  to 
[*296]    this  conclusion  without  *muoh  difficulty,  and  with  a  great 
inclination  to  throw  the  debts  on  the  residuary  fond. 

The  last  question  is,  not  whether  the  gift  of  the  legal  interest 
on  the  bonds,  debentures  and  funded  property  carries  the  prin- 
cipal,(6)  which  admits  of  no  doubt,  but  whether  the  absolute  in- 
terest Lscut  down  by  the  gift  over?  It  is  said  that  the  bequest  of 
the  interest  over  to  Francis  Eastwood,  in  case  he  survived  the 
wife,  reduced  her  to  a  life  interest,  and  as  the  event  did  not 
happen,  the  residuary  legatees  contend  that  it  is  a  lapsed  legacy. 
Now,  as  the  words  in  the  first  part  of  the  will  are  sufScient  to 
pass  the  principal,  this  case  is  stronger  than  most  of  the  decided 
cases,  for  here  the  testator  has  expressly  confined  the  wife  to 

(a)  Xhwne  v.  Xetrw,  2  B.  0.  G.  267 ;  Manning  y.  Spooner,  3  Vefi.  114 ;  Barwood  r. 
Oglaaukst^  8  Vobl  124;  MitM»  ▼.  SJakr,  lb.  303.  But  a  mere  charge  of  debts  and 
legacies  upon  a  devised  estate  will  not  protect  a  descended  estate  finom  being  finfe 
applied ;  ib.  306 ;  BctmweU  y.  Cawdor^  3  Mad.  463.  Nor  will  a  general  chaige  of 
pecuniary  legacies  upon  real  estate  affect  an  estate  specifically  devised;  ^pong  t« 
Spong^  3  Bli  N.  S.  84,  106,  overruling  Exchequer,  1  Y.  A  J.  300.  Aj»  to  personal 
estate  it  is  now  settled,  that  though  express  wx)rdB  are  not  necessary  to  eximorate  it^ 
yet  there  must  appear  from  the  entire  of  the  will  an  intention,  not  merely  to  chaige 
the  real  estate,  but  so  to  charge  it  as  to  exempt  the  personal;  BooQe  v.  Bkmdd^  1 
Her.  230;  GiUins  v.  SUeU,  1  Swans.  24;  Qre^nA  v.  GVeene,  4  Mad.  148;  MUchdl  ▼. 
MikMl,  6  Mad.  69;  Rhadu  v.  Rudgt,  1  Sim.  79;  Sdby  v.  BockcUffe,  1  Buss,  ft  IC 
671;  Driver  v.  Ferrand,  ib.  681;  CluUerbuck  v.  ChUierbuck,  1  Mylne  k  Keen,  16; 
WaUter  v.  Uardwick^  ib.  396.  And  circumstances  deh/ors  the  will  ought  not  to  be 
called  in  to  assist  the  explanation ;  Brummel  v.  Prdhen^  3  Ye&  113 ;  1  Mer.  216w 
But  when  a  charge  affecting  the  real  estate  is  not  the  proper  debt  of  the  deoeaeed 
himself  his  heir  or  devisee  is  not  entitled  to  have  it  pud  out  of  the  personal  estate; 
Bagoi  v.  Oughion^  1  P.  Wms.  347 ;  Evdifn  v.  JShelyn,  2  P.  Wms.  664,  and  the  case* 
in  the  note  to  that  case ;  Lewis  v.  Nangk,  Amb.  150 ;  Laweon  v.  IJmder^  1  Bro.  G. 
G.  58;  AncasUr  v.  Meyer,  ib.  454;  TweddiM  v.  TSotddeU,  2  Bra  0.  G.  101;  fOCm^ 
hutrsl  V.  WaJker,  ib.  604;  ThnkerviOe  v.  FoxDcet,  1  Gox,  237;  Basset  v.  iVoocrf,  ib, 
268;  BainUUon  v.  Worley,  2  Yes.  Jun.  62 ;  S.  0.  4  Bro.  C.  C.  199;  SooUv.  Beediery  5 
Mad.  96 ;  Nod  v.  Nod,  12  PrL  213 ;  unless  he  has  made  the  debt  his  own ;  Poranw 
r.  f^reeman,  Amb.  116;  Woods  v.  Huntingfbrd,  3  Yes.  123;  BuOer  v.  BuUer,  6  Yea. 
639 ;   Waring  v.  Ward,  7  Yes.  332 ;  Oxford  v.  Bodney,  14  Yes.  417. 

(a)  See  EUon  v.  STiephard,  1  Bro.  G.  C.  632 ;  PhOips  v.  Chaniberktine,  4  Yes.  61; 
Bawiings  v.  Jennings^  13  Yes.  39 ;  Paige  v.  LeapingweU,  18  Yes.  463 ;  Adamwn  v.  Ar- 
mUage,  19  Yes.  418 ;  a  G.  Coop.  283 ;  i^reicky.  WailUns,  I  Mad.  253 ;  ClovghY,  Wymm, 
2  Mad.  188 ;  Ilaig  v.  Swiney^  1  Bnu  A  Stu.  487  •  Bmson  v.  WhiUam,  6  Sim.  tl, 
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a  life  estate  in  other  property,  where  he  intended  to  give 
*a  life  estate  only.  The  gift  over  does  not  affect  the  [*297] 
previous  gift;  it.  was  not  to  take  effect  except  in  a  con- 
tingent events  and  an  intention  to  cut  down  a  bequest  cannot 
be  collected  &om  a  devise  over  beyond  whajt  is  necessary,  to  give 
effect  to  that  devise  over.  And  I  do  not  find  that  in  any  part  of 
the  will  he  disposes  of  the  money  in  the  event  of  Francis  not 
sixrvivmg.  I  am  of  opuiicm  that  there  is  no  gift  ovei;  in  the  event 
which  has  happened,  and  therefore  that  the  general  bequest  to 
the  wife  never  was  divested.  There  are  several  cases  that  decide 
the  point;  Harrison  v.  Foreman ;{(£)  Smither  v.  WiUock,{b)  I 
Aink  that  the  gift  to  the  wife  is  absolute  and  not  cut  down  by 
the  subsequent  bequest 

But  supposing  even  that  the  contingency  had  happened, 
yet  the  bequest  over  would  have  been  uncertain,  and  therefore 
void,  I  am  asked  to  refer  these  words,  "  that  she  does  not  dis- 
pose of,"  to  the  household  furniture,  &c.,  in  the  former  part  of 
the  will,  but  the  testator  speaks  here  generally,  and  he  mu«t 
mean  whatever  belongs  to  her  under  his  will,  and  nothing  is 
given  over,  but  what  she  does  not  dispose  of  In  Malim  v. 
Keighlei/,{c)  Lord  Roslyn  lays  down  what  is  necessary  to  consti- 
tute a  valid  bequest.  There  must  be  a  certain  subject,  and  if  not, 
the  gift  over  cannot  take  effect ;  here  if  the  legatee  filed 
a  bill  *to  have  the  fund  secured,  what  fund  must  I  se-  [*298] 
cure  ?  As  much  as  she  should  not  dispose  of;  she  has  a 
right  to  dispose  of  the  whole,  and  if  she  should  say  it  is  my  will 
to  dispose  of  all,  there  would  be  nothing  to  secure,  therefore,  the 
gift  over  is  void.  In  the  case  referred  to,  Lord  Eoslyn  observed, 
that  perhaps  the  determination  of  Upwell  v.  Halseyid)  might  be 
very  much  doubted ;  that  case  is,  I  think,  overruled  by  Wynne 
V.  ffawkins,{e)  Stranger.  Bamard,(g)  and  Pushman  v.  Fittikr.Qi), 
The  rule  is  clearly  settled  by  those  authoritie8.(t) 

(a)  5  Ves.  207.    (B)  9  Ves.  233.    Si9e  the  note  to  JB^vtyir.  Woodlock^  ante,  p.  14i. 
(c)  2  Vee.  Jtin.  532.  (c)  1  Bro.  C.  C.  179.  (A)  3  Vea  7. 

{d)  1  P.  Wms.  651.  {g)  2  Bro.  C.  C.  585. 

(i)  And  see  the  aote  to  Lawless  v.  SJiaw^  ante,  p.  176. 
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[*299]       *Anne  Walker,  a  Minor,  by  Stewart  King, 

HER  Guardian,  v.  Elizabeth  Wheeler  and 

OTHERS,    Henry  Walker,  a  Minor,  by  John  Duggak, 

HIS  NEXT  FRIEND,  V.  ELIZABETH  WhEELER  AND  OTHERS. 

Thomas  Hodgens  and  Anne  Hodgens,  othebwiss 
Walker,  his  wife,  v.  Elizabeth  Wheeler  and  others. 
In  the  Matter  of  Anne  Walker,  late  a  MiNOR.(a) 

1836 :  19th  February. 

A  ward  of  courts  entitled,  in  her  own  right,  to  large  real  and  personal  proper^,  was 
married  under  age,  and  without  the  consent  of  the  court,  which  marriage  was  emb 
sequently  annulled.  Upon  her  coming  of  age  the  husband  petitioned  to  be  at  lib- 
erty to  make  proposals  for  a  settlement  of  the  ward's  property,  and  to  have  a  legal 
marriage  celebrated,  undertaking  to  execute  such  settlement  aa  the  oovirt  should 
direct.  Proposals  havmg  been  laid  before  the  Mastery  he  approved  of  a  draft  set- 
tlement, whereby  all  her  property  was  limited  to  her  for  life,  for  her  sole  and  sepa- 
rate use,  and  afterwards  to  her  children ;  but  the  Chancellor  declined  making  any 
order  as  to  the  execution  of  this  settlement,  the  amount  of  the  property  then  in 
litigation  not  being  ascertained.  A  second  marriage  having  been  celebrated  by 
direction  of  the  court,  there  was  issue  thereof  two  children.  The  wife  Bubse- 
quently  eloped.  Held — ^that  the  children  had  no  right,  during  the  life  of  their 
mother,  to  be  maintained  out  of  her  separate  estate.  Held,  also — ^that  the  pro- 
posed settlement,  though  not  executed,  having  been  acted  upon  by  the  court  by 
different  orders,  could  not  be  varied. 

If  the  court  gets  a  control  over  the  property  which  belonged  to  the  wife  before  nast^ 
riage,  her  right  to  a  settlement  is  preserved,  exoept  she  comes  into  oourtto  waive 
that  right 

The  wife,  by  appearing  in  court,  may  waive  her  right  to  a  settlement,  in  which  case 
no  provision  is  made  for  the  children. 

In  cases  of  contempt  the  rule  is  to  exclude  the  husband  entirely  fh>m  the  wife's  prop- 
erty. But  where  the  contempt  is  not  very  flagitious,  a  portion  is  sometimes,  though 
rarely,  given  to  the  husband  durmg  coverture. 

'Rie  husband  does  not  forfeit  his  estate  by  the  curtesy,  nor  the  wife  her  jointure  by 
adultery. 

Tlie  court  has  not  power  generally  to  provide  an  alimony  for  the  wife's  separate  use, 
but  if  the  court  has  a  continuing  power  over  the  wife's  own  property,  it  will  seize 
on  it  to  maintain  her  during  desertion.  Even  where  there  is  no  contempt  or  mia- 
oonduot,  the  children  can  only  be  entitled  under  and  after  their  mother :  they  have 

(a)  Reversed ;  Lloyd  k  G.  t.  Plunk.  136 ;  but  Lord  Plunket's  decree  reversed  by 
House  of  Lords,  Id.  533. 


CASUS  DSr  OH  ANOBRY.  80Q 

la  the  Matter  of  Anne  Walker. 

no  independent  right    And  where  there  is  a  contempt^  the  husband  is  exdaded  as 
against  the  wife  altogether,  and  generally  as  against  the  children  also. 
The  court  cannot  on  account  of  the  misconduct  of  the  wife,  provide  for  the  children 
out  of  her  separate  property. 

The  fiicts  of  this  caae,  as  they  appeared  upon  the  several  affi- 
davits, are  as  follows:  Anne  Walker,  afterwards  Mr& 
^Hodgens,  being  upon  the  death  of  her  uncle,  Thomas  [^800] 
Walker,  entitled  to  a  large  property  as  his  heiress  at 
law  and  next  of  kin,  was  made  a  ward  of  court  at  a  very  early 
age,  and  was  afterwards  put  to  the  school  of  a  Mrs.  M^Dermott  in 
Orenville  street.  In  March,  1820,  and  when  the  minor  waa 
only  thirteen  years  of  age,  Mr.  Thomas  Hodgens,  a  barrister, 
having  contrived,  through  the  medium  of  her  mother,  to  obtain 
access  to  her,  carried  her  off  to  a  place  called  the  Straw  Market^ 
where  he  procured  a  marriage  ceremony  to  be  performed  be- 
tween them  by  J.  Wood,  a  degraded  clergyman.  This  marriage 
having  been  shortly  afterwards  discovered  by  the  court,  it  was 
ordered  by  the  Lord  Chancellor  that  an  attachment  should*  issue 
against  the  mother,  the  dergymian,  and  the  said  Thomas 
Hodgens,  and  that  they  should  be  committed  to  close  custody. 
Thomas  Hodgens  was  afterwards  discharged  out  of  custody, 
upon  his  entering  into  security  by  recognizance  in  a  sum  of 
20,000Z.,  not  to  hold  any  intercourse  with  the  minor  without  the 
leave  of  the  court  Notwithstanding  this,  however,  the  minor 
was  afterwards,  on  the  21st  of  February,  1821,  induced  to  go  to 
his  residence,  where  she  was  retained  until  the  next  day.  In 
consequence  of  this,  on  the  24:th  of  February,  1821,  he  was 
again  attached  and  committed  to  custody,  and  on  the  30th  of 
May,  1821,  having  presented  a  petition  stating  that  the  minor 
had  gone  to  his  house  of  her  own  accord  and  without  his  knowl- 
edge, he  was  discharged,  upon  entering  into  security,  by  his  own 
recognizance,  not  to  hold  any  communication  or  corres- 
pondence whatsoever  with  the  minor  without  the  *leave  [*301] 
of  the  court  On  the  lith  of  May,  1822,  while  the 
minor  was  out  walking  in  company  ¥rith  her  schoolfellows,  she 
was  forcibly  carried  off  by  Hodgens  to  the  house  of  one  of  his 
connections,  and  in  order  to  evade  discovery,  Hodgens  was  put 
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on  board  a  yessel  bound  to  London,  eoneealed  in  a  piovieion 
cask,  and  the  minor  was  brought  on  board  the  same  evening  in 
disguise.  From  London  they  proceeded  to  France,  where  they 
remained  until  the  minor  had  attained  her  majority.  For  this 
last  contempt  the  court  made  another  order  for  an  attachment 
against  Hodgens  on  the  15th  of  May,  1822.  On  the  10th  of 
December,  1822,  the  marriage  was  declared  null  and  void  by  a 
decree  of  the  Ecclesiastical  Court  The  minor  having  come  of 
age  in  September,  1827,  Hodgens  returned  widi  her  to  Lreland^  in 
the  following  month. 

On  the  28th  of  November,  1827,  Hodgens  presented  a  petitioii| 
stating  the  former  marriage,  and  that  it  had  been  annuUed,  and 
tiiat  the  minor  had  attained  her  age  of  twenty-<me  years ;  that 
he  and  the  said  Anne  Walker  were  anxious  to  hav©  a  valid  mar- 
riage celebrated  between  ihem,  and  that  he  was  willing  to  exe- 
cute fioich  deed  of  settiement  of  the  minor's  property  as  the  court 
might  direct,  and  to  submit  himself  in  every  respeet  to  the  juris- 
diction of  the  court ;  that  he  was  a  member  of  the  Lish  bar,  and 
the  second  son  of  a  respectable  merchant,  and  praying  for  suA 
order  of  reference  to  the  Master  as  the  court  should  deem  most 
suited  to  the  honor  and  interests  of  the  said  Anne 
[*802]  Walker,  and  thereby  undertaking  *to  do  and  perform 
whatever  should  be  ordered  by  the  court 

An  order  was  accordingly  made,  that  the  said  Hodgens  should 
proceed  to  have  a  legal  marriage  duly  solemnized  between  him 
and  the  said  Anne  Walker;  and  that  he  should  proceed  to  lay 
proposals  before  the  Master  in  the  matter,  for  a  proper  marriage 
settlement  to  be  entered  into  under  the  circumstances,  in  respect 
of  the  fortune  of  the  said  minor. 

The  Master  made  his  report,  bearing  date  the  8th  of  Feb* 
ruary,  1828,  and  found  that  a  legal  marriage  having  been,  in 
obedience  to  the  order  of  the  28th  of  November,  1827,  duly 
solemnized  between  the  said  Hodgens  and  Anne  Walker,  the 
said- Hodgens  had  laid  before  him  proposals  for  a  settlement  of 
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the  fortune  of  the  said  Anne,  whereby  he  proposed  that  the  free- 
hold estate,  of  which  the  said  Anne  was  then,  or  shouid  at  anj 
time  become  seised,  should  be  conveyed  to  trustees  upon  trust 
to  and  for  the  sole  and  separate  use  oi  the  said  Anne,  indepeiK 
dently  of  the  said  Hodgens^  and  without  the  same  beiiig  subjeot 
to  his  debts,  and  the  rents,  issues  and  profits  to  be  paid  to* 
the  said  Anne,  upon  her  own  receipt,  notwithstanding  her 
coverture,  and  after  her  decease,  then  to  the  use  of  the  fiist 
and  other  sons  of  the  marriage  successively  in  tail  male^ 
and  in  default  of  such  issue  male,  to  the  use  of  the  daughr 
ter,  if  only  one,  in  tail  male,  and,  if  more  than  one^  to  1^» 
use  of  all  the  daughters  as  tenants  in  common  in 
^"tail,  and  in  c^^^t  of  issue,  then  to  the  use  of  such  [*80S} 
person,  &c.,  as  she  the  said  Anne,  by  her  last  will  and 
testament  should  appoint,  and  in  de&ult  of  such  appointment  to 
the  use  of  her  and  her  heirs.  And  as  to  the  personal  property, 
that  the  same  should  be  vested  in  trustees  upon  trust  by  and  out 
of  the  said  property,  to  pay  aU  such  costs  as  should  have  been^ 
or  might  be  necessary  for  the  prosecution  of  the  several  suits  and 
proceedings  which  had  been  instituted  on  behalf  of  the  said  Anne, 
or  such  costs  as  the  court  might  decree  her  or  the  said  Hodgens' 
to  pay  in  any  suit  instituted  on  her  behalf  but  in  the  mean  time 
upon  trust  to  pay  the  income  and  interest  of  the  said  property 
unto  the  said  Anne,  to  and  for  her  sole  and  separate  use  and 
benefit,  free  from  the  control,  debts  or  engagements  of  the  said 
Hodgens ;  and  after  the  payment  of  the  said  costs,  then,  as  to  the 
residue  upon  trust  to  pay  the  interest  and  proceeds  thereof  unto 
the  said 'Anne  during  her  life,  to  and  for  her  sole  and  separate 
use  and  benefit,  free  fix)m  the  control,  debts  or  engagements  of 
the  said  Hodgens,  and  after  her  decease  upon  trust  for  aU  and 
every  the  child  and  children  of  the  marriage,  if  there  should  be 
more  than  one,  in  such  shares  and  proportions  as  the  said  AnM» 
should  appoint,  and  in  de&ult  of  such  appointment  to  be  equally 
divided  amongst  them,  and  if  but  one  child  then  upon  trust  fot 
such  only  child,  with  power,  however,  to  the  said  Anne  to  ap- 
point by  will  any  portion  of  the  said  personal  property,  not  ex- 
ceeding one  fifth  part  thereof,  to  the  said  Hodgens,  in  case  he 
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fibould  survive  her ;  and  with  power  also  to  the  said 
[*804]    Anne,  in  case  she  should  survive  *the  stud  Hodgens 

and  leave  any  issue  of  the  said  marriage,  who  should  be 
entitled  to  any  benefit  under  said  settlement,  to  appoint  the  inter- 
est of  a  certain  proportion  of  said  personal  property,  not  exceed- 
ing 20,0002.  to  and  for  the  use  of  any.  after-taken  husband,  and 
to  appoint  the  principal  to  and  amongst  any  childreii  which  the 
said  Anne  should  have  by  any  after-taken  husband ;  but  in  case  the 
said  Anne  should  not  leave  any  issue  by  said  Hodgens,  who 
should  be  entitled  to  any  benefit  as  aforesaid,  then  upon  trust  for 
such  person,  &c.,  as  the  said  Anne  should,  in  the  lifetime  of  said 
Hodgens>  by  her  will,  or  after  his  death,  either  by  her  will  or  by 
any  deed  appoint,  and  in  de&ult  of  such  appointment,  then  upon 
trust  for  her,  her  executors,  administrators  and  assigns. 

The  Master  then  certified  that  he  had  approved  of  said  propo- 
sals, and  of  a  draft  of  a  settlement  settling  and  assuring  the  said 
property  pursuant  thereto,  but  that  he  had  postponed  the  engross- 
ment of  said  settlement  until  further  order.  He  likewise  found 
that  there  was  then  depending  in  this  court  three  several  suits 
respecting  the  property  of  the  said  minor. 

By  an  order  of  the  2d  day  of  August,  1828,  made  in  the  mat- 
ter of  said  minor,  and  also  in  the  second  and  third  cause,  it  was 
ordered  that  the  Accountant-General  should  fi'om  time  to  time 
draw  on  the  Bank  of  Ireland  in  favor  of  the  said  Anne,  upon  her 
separate  receipt,  for  the  dividends  and  interest  which  should 
accrue  due  on  the  ftinds  in  court  to  the  credit  of  the  several 
causes. 

[*805]  ♦By  an  order  of  the  13th  of  February,  1829,  made  upon 
consent,  the  receiver  was  discharged  fi'om  the  receipt  of 
the  rents  of  the  fireehold  estates,  part  of  the  property  of  the  said 
Anne,  who  was  allowed  to  enter  into  receipt  of  the  same,  as  her 
separate  estate. 

By  an  order  of  the  10th  of  December,  1888,  the  Accountant- 
General  was  ordered  to  transfer  fix>m  the  credit  of  the  first  and 
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Becond  causes  to  the  credit  of  the  third  cause,  and  to  the  separate 
credit  of  the  said  Anne,  the  sum  of  6,840/.  Ss.  Sd,,  old  three  and 
a  half  per  cent,  stock,  and  6882. 12s.  2d.,  new  ditto,  and  22,4072. 
128.  6d.,  bank  stock,  and  the  said  Accountant-General  was 
ordered,  in  execution  of  the  order  of  the  2d  of  August,  1828, 
£rom  tune  to  time  to  draw  on  the  Bank  of  Ireland  in  &vor  of  the 
said  Anne,  on  her  separate  receipt,  for  the  dividends  which  should 
accrue  due  on  the  said  several  sums^  when  the  same  should  be 
so  transferred. 

Bj  an  order,  bearing  date  the  22d  of  April,  18S4,  made  on  the 
petition  of  Anne  Hodgens,  which  stated  the  several  matters  here- 
inbefore mentioned,  and  that  said  settlement  had  been  engrossed, 
blanks  being  left  for  the  names  of  the  trustees,  but  that  same  had 
not  since  been  executed,  and  that  she  (the  said  Anne  had  not  as 
yet  been  discharged  from  the  wardship  of  the  courts  and  that  her 
personal  property  was  still  under  the  control  of  the  court,  except 
certain  parts  thereof  which  had  been  applied,  under  the  orders 
of  the  court,  in  payment  of  certain  claims  thereon, 
*and  that  by  said  orders  which  provided  for  the  payment  [*806] 
of  said  several  sums  out  of  the  fdnd  in  court,  the  amount 
of  the  personal  property  which  was  the  subject  of  said  settlement^ 
had  been  reduced,  but  that  there  remained  a  very  considerable 
personal  estate  still  under  the  control  of  the  court ;  that  the  said 
Thomas  Hodgens  had  not  executed  said  settlement ;  that  there 
was  issue  of  the  marriage  between  her  and  said  Thomas  Hodgens 
two  sons,  both  of  whom  were  bom  since  the  second  marriage, 
and  the  approval  of  the  said  deed  of  settlement,  and  since  the 
report  of  the  8th  February,  1828  ;  that  she  (the  said  Anne)  was 
advised  that  it  was  most  material  and  necessary,  and  for  the 
benefit  of  her  and  her  children,  that  said  settlement  shoidd  be 
executed,  and  she  submitted  to  the  consideration  of  the  court, 
whether  it  was  necessary  that  any  alteration  shoidd  be  made  in 
the  recitals  thereoi^  with  reference  to  the  reduction  of  the  funds 
therein  mentioned,  since  the  approval  thereof  by  the  Master,  but 
stated  she  was  advised  that  such  alteration  was  not  necessary,  if 
said  settlement  was  to  be  (as  she  submitted  to  the  court  it  should 
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be)  dated  as  of  the  day  cm  wMch  it  was  approved  of  by  the 
Master,  as  said  settlement  in  terms  provided  for  payment  out  of 
said  perscHial  estate  <^  any  demand  thereon  for  costs  or  other- 
wise, in  pursuance  of  which  provision  some  of  said  orders  had 
been  since  made ;  and  that,  pursuant  to  an  cnder  of  the  court, 
of  the '80th  April,  1834,  the  said  Thomas  Hodgens  had 
joined  her  in  levying  fines  of  the  fireehold  property;  Aod 
sthen  prayed  that  said  Thomas  Hodgens  might  execute  said 
settlement,  with  such  alterations  therein,  with  respect  to 
[*807]  *the  amount  of  her  (the  said  Anne's)  property  (if  any), 
as  the  Master  n  ight  oertify  to  be  proper  and  necessary, 
«ad  in  consequence  of  the  aforesaid  orders,  or  any  of  them ;  and 
ihat  it  might  be  referred  to  said  Master  to  inspect  said  settlement 
and  orders,  and  to  certify  whether  any,  and  what  alterations 
should  be  made  therein,  in  consequence  of  said  orders ;  and  that 
lie  also  might  be  directed  to  approve  of  proper  trustees  to  be 
^named  in  said^ttlement,  and  that  such  proceedings  might  be  had, 
without  prejudice,  if  necessary,  to  said  orders  of  the  2d  Au- 
gust, 1828,  of  the  18th  February,  1829,  and  of  the  10th  Decem- 
ber, 1833 ;  it  was  ordered  by  the  Master  of  the  Bolls  (amongst 
other  things),  that  the  Master  in  the  matter  should  be  at  liberty 
rto  review  his  said  report  of  the  8th  day  of  February,  1828,  aaid 
the  draft  of  the  marrit^e  settlement  therein  mentioned,  and  in 
reviewing  the  same,  it  was  further  ordered,  that  the  Master  should 
report  the  funds  to  be  thereby  vested  in  and  conveyed  to  trus- 
tees, having  regard  to  the  orders  of  the  2d  August,  1828,  the 
13th  February,  1829,  and  the  10th  December,  1838,  and  in  rela- 
tion to  any  other  ftmds  to  be  included  in,  and  vested  in  trustees 
by  the  said  settlement ;  and  that  the  said  Master  should  repcnrt 
and  approve  of  proper  persons  to  be  appointed  trustees  under 
the  said  settlement ;  and  that  said  Master  should  amend  the  draft 
•of  the  said  settlement,  by  declaring  and  limiting  the  uses  of  the 
.fines  levied  in  tiie  last  term  of  the  freehold  property  mentioned 
in  the  said  report,  and  that  in  consequence  of  the  contempts  com- 
mitted by  the  .said  Thomas  Hodgens,  that  the  said  Mas- 
[*308]  ter,  *in  settling  and  approving  of  the  draft  of  the  said 
settlement,  should  provide,  by  efiGsctual  provisions  and 
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limitations,  to  exohide  the  said  Thcnaas  Hodgensfram  snj  pres- 
ent, future,  or  contingent  interest  in  -the  property,  real  or  per- 
sonal, of  the  said  Anne  his  wife,  or  any  part  thereof,  save  and 
-except  so  far  as  the  draft,  as  mentioned  in  the  report  of  the  Mas* 
ter,  enables  the  said  Anne,  by  virtue  of  the  power  therein  men- 
tioned, to  make  an  appointme&t  in  the  events  therein  mentioned, 
in  fikvoor  of  the  said  Thomas  Hodgens,  of  a  portion  of  her 
personal  property,  not  exceeding  one  fifth ;  and  tiiat  the  Master, 
m  settling  and  approving  of  libe  draft  of  &e  said  settilemeat, 
should  exclude  the  said  Thomas  Hogdens  from  any  participation, 
benefit  or  advantage,  right  or  interest  in  the  property  of  the  said 
Anne,  real  or  personal,  future  or  contingent,  save  under  the  ap- 
pointment to  be  made  as  aforesaid,  of  her  personal  property  not 
exceeding  one  fifth ;  and  that  the  Master  should  amend  the  draft 
of  the  said  settlement,  as  mentioned  in  the  said  report,  which 
provides,  "  that  in  case  the  said  Anne  shall  not  leave  any  issue 
by  the  said  Thomas  Hodgens^  who  shall  hecome  entitled  to  any 
benefit,  as  provided  in  the  said  draft,  then  in  trust  for  such  per- 
.Bon  or  persons,  and  in  sucli  shares  and  proportions,  as  the  said 
Anne  shall,  in  the  lifetime  of  the  said  Thomas  Hodgens,  by  her 
will  or  afl»r  his  death,  either  by  her  will  or  by  any^deed  to  be  by 
her  executed  in  the  presence  of  and  attested  by  two  or  move 
credible  witnesses,  direct  and  appoint ;  and  in  defeuH  of  such  ap- 
pointment, then  in  trust  for  the  said  Anne,  her  execu- 
tors, administrators  and  assigns,"  by  providing  *that  in  [*309] 
defaxdt  of  such  appointment,  that  the  personal  property 
should  be  limited,  upon  trust,  for  the  said  Anne  and  her  next  of 
kin,  to  the  express  exclusion  of  the  said  Thomas  Hodgens,  his 
executors  and  administrators.  And  that  the  Accountant-Gteneral 
of  the  court  should  continue  to  act  in  pursuance  of  the  said  or- 
der of  the  10th  December,  1888,  and  continue  to  draw  in  fiivor 
of  the  said  Anne,  for  the  dividends  which  should  accrue  due 
from  time  to  time  upon  the  funds  therein  mentioned,  and  there- 
by ordered  to  be  placed  to  her  separate  credit,  as  mentioned,  in 
the  said  order  of  the  10th  December,  1883,  on  her  separate  re- 
ceipt, until  further  order;  and  in  like  manner,  that  the  said 
Anne  should  be  at  liberty  to  continue  to  receive  the  rents  and 
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profits  of  the  freehold  property  as  her  separate  estate,  until  fur- 
ther order. 

There  was  issue  of  the  marriage  between  Mr.  and  Mrs.  Hodg- 
ens  two  children,  both  of  whom  were  bom  after  the  second  mar- 
riage. In  the  month  of  May,  1834,  Mrs.  Hodgens  eloped  fix)m 
the  residence  of  her  husband  with  a  Mr.  Mahon,  and  in  tihe  fol- 
lowing Michaelmas  term,  Mr.  Hodgens  brought  an  action  against 
Mr.  Mahon,.  for  crim.  con.,  and  obtained  a  verdiat  for  S,000t 
damages. 

On  the  12th  of  January,  1835,  Hodgens  presented  a  petiticm 
on  tihe  part  of  his  infent  children,  as  their  next  friend,  praying 
that  in  proceeding  imder  the  order  of  reference  of  the  22d  day 

of  April,  18S4,  the  Master  might  amend  the  draft  of  the 
[*310]    said  settlement,  by  providing  *out  of  the  income  of  the 

property  of  the  said  Anne  Hodgens,  during  her  life,  a 
competent  sum  to  him,  the  said  Hodgens,  for  the  maintenance, 
clothing  and  education  of  his  children  during  their  minority, 
and  likewise  a  competent  sum  to  be  paid  to  them  after  they  shall 
attain  the  age  of  twenty-one  years,  for  their  support  and  advance- 
ment in  life ;  and  that  he  might  fiirther  amend  the  said  draft  in 
reference  to  the  disposition  of  the  residue  of  the  income  of  the 
property  of  the  said  Anne  Hodgens  during  her  life,  in  such, 
manner  as  the  court  should  deem  meet,  under  the  circum- 
stances of  the  case ;  and  that  in  the  meantime  the  execution 
of  the  said  orders  of  the  2d  August,  1828,  10th  December, 
1833,  22d  April,  1834,  and  13th  February,  1829,  so  far  as  the 
same  empowered  the  said  Anne  Hodgens  to  receive,  on  her  sep- 
arate receipt,  and  as  her  separate  estate,  the  interest  and  divi- 
dends, rents  and  profits  of  the  said  funds  and  freehold  property 
respectively,  might  be  suspended,  and  that  the  said  Anne  Hodg- 
ens might  be  restrained  from  receiving  the  same.  Whereupon 
it.  was  ordered  by  the  Master  of  the  KoUs,  that  any  payments  un- 
der the  said  orders  should  be  stayed  until  further  order. 

On  the  26th  of  January,  1835,  the  matter  of  the  said  petition 
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being  again  moved  before  tlie  Master  of  the  Rolls,  his  Honor 
made  the  following  order  : 

"  It  appearing  to  the  court  that  the  order,  bearing  date  the 
28th  day  of  November,  1827,  was  made  by  the  then  Lord 
Chancellor  against  the  said  Thomas  Hodgens,  then 
*and  still  in  contempt,  under  the  three  orders  for  attach-  [*311] 
ments  for  distinct  contempts  in  relation  to  the  said  Anne 
Walker,  as  a  ward  of  the  court,  bearing  date  respectively  the  1st 
day  of  ilay,  1820,  the.24th  day  of  February,  1821,  and  the  18th 
day  of  May,  1822,  upon  his  submission,  stated  in  said  order,  to 
execute  such  deed  of  settlement  as  his  Lordship  should  direct,  and 
to  submit  himself  in  every  respect  to  the  jurisdiction  of  the  court, 
and  that  the  jurisdiction  was  exercised,  and  said  order  made  in 
relation  to  the  marital  rights  of  the  said  Thomas  Hodgens,  in  the 
fortune  of  the  said  Anne  Hodgens,  as  against  a  person  liable  to 
the  jurisdiction  of  the  court  under  the  said  contempts,  and  that 
the  said  order  does  not  import  and  cannot  be  deemed  to  be  taken 
as  in  the  nature  of  articles  of  agreement  previous  to  the  marriage 
mentioned  in  said  order ;  and  it  further  appearing  to  the  court 
from  the  affidavit  of  said  Thomas  Hodgens,  filed  the  7th  of  Janu- 
ary, 1835,  that  having  presented  a  petition  to  confirm  the  Master's 
report  under  said  order,  bearing  date  the  said  28th  day  of  No- 
vember, 1827,  in  relation  to  the  draft  of  said  settlement,  the  said 
then  Lord  Chancellor  declined  to  make  any  order,  for  the  reasons 
stated  in  said  affidavit.  And  it  farther  appearing  that  the  draft 
of  the  said  settlement  had  never  been  approved  of  by  any  order 
of  the  court,  and  that  by  order,  bearing  date  the  22d  April, 
1834,  founded  upon  the  petition  of  the  said  Anne  Hodgens,  it 
was  ordered,  that  the  Master  should  be  at  liberty  to  review  his 
said  report,  bearing  date  the  8th  day  of  February,  1828, 
and  the  draft  of  the  marriage  settlement  *therein  men-  [*312] 
tioned,  and  therein  to  make  amendments  and  variations 
therein  specified  beneficial  to  the  said  Anne  Hodgens  and  her 
collateral  relatives.  "  And  it  further  appearing  to  the  court  that 
the  said  Henry  Walker  Hodgens  and  Thomas  Walker  Hodgens 
the  infant  and  only  children  of  the  said  Thomas  and  Anne  Hodg- 

15 
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ens  since  their  marriage  under  the  said  order,  bearing  date  the 
28th  day  of  November,  1827,  are  without  any  provision,  after 
their  full  age,  for  their  subsistence  and  advancement  during  the 
lifetime  of  the  said  Aime  Hodgens.  And  it  further  appearing  to 
the  court  that  before  any  draft  of  the  settlement  should  now  be 
approved  of,  that  regard  should  be  had  to  the  state  of  the  &cts 
and  family  as  they  now  exist,  and  to  the  occurrences  which 
have  taken  place,  and  especially  to  the  events  and  circumstances 
which  have  occurred  since  making  the  said  order,  bearing  date 
the  22d  day  of  April,  1834,  that  it  be  and.  is  hereby  referred  to 
William  Hfenn,  Esq.,  the  Master,  in  proceeding  under  the  said 
last  mentioned  order,  to  further  inquire  and  report  whether  the 
said  minors,  Henry  Walker  Hodgens  and  Thomas  Walker  Hodg- 
ens, have  been  maintained  out  of  the  separate  estate  of  the  said 
Anne  Hodgens  up  to  any  and  what  period,  and  whether  in  re- 
viewing and  approving  of  a  draft  of  the  said  settlement  under  the 
order  bearing  date  the  22d  day  of  April,  1834,  it  will  be  neces- 
sary and  proper,  having  regard  to  the  circumstance  in  life  of  the 
said  Thomas  Hodgens,  and  to  the  consideration  of  his  ability  to 

maintain  and  educate  the  said  two  minors,  according  to 
[*313]    their  future  expectation  *and  property,  and  afterwards 

to  provide  for  them  during  the  lifetime  of  their  said 
mother ;  that  any  and  what  yearly  sum  should  be  limited,  pay- 
able half  yearly,  out  of  the  dividends  of  the  fortune  of  the  said 
Anne  Hodgens  to  the  said  Thomas  Hodgens  during  his  lifetime, 
and  afterwards  to  trustees  for  the  said  two  children,  in  the  event 
of  the  said  Anne  Hodgens  surviving  the  said  Thomas,  during 
her  life,  for  the  purpose  of  providing  for  the  maintenance  and 
education  of  the  said  two  minors  during  their  minority,  and  after- 
wards of  providing  a  suitable  subsistence  and  advancement 
during  the  lifetime  of  their  said  mother;  the  said  Thomas 
Hodgens  undertaking  to  enter  into  and  execute  the  said  settle- 
ment with  such  proper  covenants  as  the  court  shall  approve,  for 
the  purpose  of  binding  the  said  Thomas  Hodgens  yeaaiy  and 
every  year  to  pass  and  file  an  account  before  Roderick  Conner, 
Esq.,  tixe  Master  in  the  third  cause,  each  Michaelmas  term,  for 
the  said  yearly  sum  so  to  be  paid  to  him,  and  after  allowing  all 
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jQst  disbtrrsements  and  allowances  for  the  maintenance  and  edu- 
cation of  tlie  said  minors,  to  vest  the  balance  in  government  three 
and  a  half  per  cent,  stoclc,  and  transfer  same  to  the  separate  credit 
in  the  third  canse  of  the  said  minors,  Henry  Walker  Hodgens 
and  Thomas  Walker  Hodgens,  or  of  the  survivor  of  them,  and 
alsp  to  concur  in  all  necessary  acts  for  the  continuing  such  pro- 
vision as  shall  be  made  for  them  daring  the  lifetime  of  the  said 
Anne  Hodgens,  if  she  shall  survive  the  said  Thomas  Hodgens. 
And  it  is  farther  ordered^  that  the  declaration  and  directions  in 
fhe  said  order,  bearing  date  the  22d  day  of  April,  1884, 
♦be  varied  so  far  as  they  are  inconsistent  with  this  [*314] 
order."  And  accordingly  his  Honor  further  declared, 
that  "  the  said  Master,  in  settling  and  approving  of  the  said  draft 
of  the  said  settlement,  ought  to  provide,  by  eflFectual  provisions 
and  limitations,  to  exclude  the  said  Thonjas  Hodgens  from  any 
present,  future  and  contingent  interest  in  the  real  or  personal 
estate  of  the  said  Anne  Hodgens,  or  any  part  thereof,  save  the 
provision  herein  referred  to  the  said  Master  to  report  for  the  said 
Thomas  Hodgens,  for  the  benefit  of  and  in  trust  for  the  said  two 
children,  and  save  and  except  any  benefit  which  he  may  derive 
under  any  appointment  to  be  executed  under  the  power  of  ap- 
pointment mentioned  in  the  said  last  mentioned  order,  dnd  pro- 
posed to  be  reserved  to  the  said  Anne  Hodgens  to  appoint  to  the 
said  Thomas  Hodgens,  in  the  manner  therein  proposed,  a  portion 
of  the  said  personal  fortime  not  exceeding  one-fifth ;  and  the  said 
Thomas  Hodgens,  onbehalf  of  himself  and  said  minors,  consent- 
ing that  the  order  to  stay  payments,  bearing  date  the  12th  day 
of  January  instant,  should  be  discharged,  upon  the  terms  of  the 
payments  to  the  said  Anne  Hodgens,  under  the  orders  bearing 
date  the  10th  December,  1883,  and  22d  day  of  April,  1834,  being 
reduced,  pending  the  reference  under  this  order,  and  until  further 
order,  as  hereinafter  ordered,  it  is  farther  ordered^  that  the  said 
order,  bearing  date  the  12th  day  of  January,  instint,  be  dis- 
charged. And  it  is  further  ordered^  that  the  Accountant- 
General  of  this  court  do,  in  execution  of  the  said  orders, 
bearing  date  10th  day  of  December,  1833,  and  22d 
April,  1884,  draw  out  of  the  *dividends  of  the  funds    [*315] 
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mentioned  in  the  said  orders,  now  standing  to  the  credit  of 
the  third  cause,  entitled  in  the  Accountant-GeneraTs  books^ 
Thomas  Hodgens  and  Anne  Hodgens,  otherwise  Walker,  his 
wife,  against  Elizabeth  Wheeler  and  Lydia  Carr,  and  to  the  sepa- 
rate credits  of  Anne  Hodgens,  as  an  interim  provision  in  fevor 
of  said  Anne  Hodgens,  or  such  person  as  she  shall  appoint  by 
any  writing,  as  her  separate  estate,  for  the  sum  or  sums  of  700?.^ 
and  so  half  yearly,  for  the  Kke  sum  of -700?.  out  of  the  dividends 
when  received  from  time  to  time  until  further  order.  And  it 
is  further  ordered,  that  the  residue  of  said  dividends  be  half 
yearly  invested^  with  the  approbation  of  said  Master,  in  govern- 
ment three  and  a  half  per  cent,  stock,  and  transferred  to  the 
credit  of  the  third  cause."   • 

From  this  order  Mrs.  Hodgens  now  appealed. 

i 
Mr.  Warren  and  Mr.  Richar^^  for  Mrs.  Hodgens. 

The  court  has  no  jurisdletion  to  deprive  Mrs.  Hodgens  <tf  any 
portion  of  her  property,  or  to  vary  the  settlement  as  approved 
of  by  the  Master.  Mr.  Hodgens  was  guilty  of  a  flagrant  con- 
tempt, and  the  settlement  was  framed  in  accordance  with  the 
usual  form  in  such  cases ;  Millet  v.  Rowsejia)  Like  v.  Ber€sjbrd,{b} 
Stackpole  V.  Beaumont{c)    Moreover  by  the  6th  of  Anne,  c.  16, 

(an  act  peculiar  to  this  country),  a  person  who  marries  a 
[*S16]    female  *infant  under  the  age  of  eighteen  years,  without 

the  consent  of  her  parent  or  guardian,  is  disabled  from 
receiving  any  advantage  from  her  property.  The  principle  on 
which  the  Master  of  the  Rolls  acted  was,  that,  as  the  settlement 
rested  merely  in  articles,  the  report  approving  of  it  not  having 
been  finally  adopted  by  the  court,  the  court  could  make  such 
alteration  as  it  thought  fit ;  and  that  the  settlement  had  been 
already  varied  by  the  order  of  the  22d  April,  1834,  on  the  appli- 
cation of  Mrs.  Hodgens.  But  the  settlement,  though  not  form- 
ally approved  of  by  the  court,  has  been  acted  upon  by  three  dis- 
tinct orders,  of  the  2d  August,  1828,  the  13th  of  February,  1829, 
and  the  10th  of  December,  1833,  by  which  the  dividends  of  Uio 

(a)  7  Ves.  419.  (6)  3  Vee.  606.  (c)  lb.  i&. 
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fiinded  property  and  rents  of  the  real  property  were  ordered  to 
be  paid  to  Mrs.  Hodgens^  sole  and  separate  use,  which  was  in 
precise  aocordance  with  the  trusts  of  the  proposed  settlement. 
In  1827,  when  Mrs.  Hodgens  came  of  age  and  was  am  juris,  Mr. 
Hodgens  undertook  to  execute  such  settlement  as  the  court  should 
approve  o^  and  a  marriage  took  place  upon  the  faith  of  that  un- 
dertaking. Mrs.  Hodgens  might  never  have  married  Mr.  Hodg- 
ens had  she  not  relied  upon  the  court  carrying  his  proposals  for 
a  settlement  into  effect;  the  proposals  in  fact  were  a  contract 
binding  upon  him,  and,  together  with  the  Master's  report,  amount 
to  a  perfect  settlement  As  to  the  point  relied  upon  by  the 
Master  of  the  Rolls,  that  the  settlement  had  been  actually  varied 
by  a  previous  order  of  April,  1834,  the  alteration  made  by  that 
order  was  not  sought  for  by  Mrs.  Hodgens,  and  was  of  no  benefit 
to  her ;  the  court  had  no  jurisdiction  to  make  the  altera- 
tion *which  was  made  by  that  order.  The  subsequent  [*317] 
misconduct  of  Mrs.  Hodgens  has  nothing  to  do  with  the 
case,  and  will  not  prevent  the  court  from  executing  the  marriage 
articles ;  Sidney  v.  Sidney. {a) 

Mr.  LiUon  and  Mr.  BoRt  fi>r  Mr.  Hodgens. 

There  is  no  distinct  authority,  either  way,  as  to  whether  the 
court  can  or  cannot  set  apart  a  portion  of  the  wife's  property  for 
the  support  of  her  children ;  but  that  question  cannot  M-ise  here^ 
for  as  no  articles  or  settlement  were  actually  executed,  Mrs. 
Hodgen's  property  vested  in  her  husband,  absolutely,  by  the 
marriage,  and  as  he  has  never  parted  with  his  marital  rights,  the 
court,  in  consequence  of  his  contempt,  has,  through  him,  perfect 
dominion  over  the  property,  and  there  is  now  nothing  to  prevent 
the  court  from  making  a  provision  for  these  deserted  and  desti- 
tute children.  The  court  is  at  liberty  to  look  to  the  misconduct 
of  Mrs.  Hodgens,  and,  in  now  framing  a  settlement,  take  into 
consideration  all  the  intervening  circumstances ;  BaM  v.  CouUs.{b) 

Mr.  Warren^  in  reply. 

(a)  3  P.  WiD&  2«a.  (6)  1  Ye&  &  Bea.  303. 
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There  is  no  priixsiple  in  equitj  b  j  which  the  court  can  oompel 
the  wife  to  suppcNrt  her  children ;  that  is  the  husband's  dntjr,  and 
it  would  open  an  unlimited  field  for  liti^tion  if  the  court  were 

to  take  from  the  wife  her  separate  propexty  in  order  to 
[*318]    maintain  the  children.    K  the  father  *were  dead,  it  is 

beyond  aU  question  that  the  court  could  not  deprive 
the  wife  of  her  separate  estate,  it  is  only  by  reason  of  his  con- 
tempt that  the  courts  through  him,  can  come  upon  her  pxapeirtj 
when  it  has  become  his  by  marriage,  but  here  the  property  of 
the  wife  never  vested  in  the  husband  at  all.  Previous  to  his 
marriage  he  had. made  proposals  for  a  settlement  of  his  wife's 
property,  which  the  Master  subsequently  approved  o^  and  the 
court  afterwards  adopted  by  different  orders^  and  the  court  can- 
not, whUe  he  is  alive,  do  what  it  would  have  no  power  to  do  if 
he  were  dead. 

21^1  Fdntary.—TuR  Lord  CoAi^csLLCKa : — This  case  coomsb 
before  me  on  appeal  from  the  Bolls. 

It  appears  that  Mrs.  Hodgens  was  early  in  life  made  a  ward 
of  this  court ;  that  she  was  put  to  school,  and  that  Mr.  Hodgens 
obtained  access  to  her  through  the  medium  of  her  mother.  At 
the  early  age  of  about  thirteen,  as  has  been  stated  (and  not  hav- 
ing been  denied,  I  must  take  it  to  be  the  &ct),  she  was  induced 
to  visit  Mr.  Hodgens  at  bis  own  house,  and  a  marriage  was  tiien . 
.solemnized  between  them,  of  course  without  the  leave  of  liie 
court;  this  marriage,  however,  wa&  subsequently  animlled  during 
their  absence  abroad. 

After  the  young  lady  had  been  sent  back  to  school  by  the 
Section  of  the  court,  another  interview  took  place  in  ocMise- 
quence  of  her  going  to  Mr.  Hodgens'  house,  and  he  exculpated 

himsdf,  by  swearing  that  she  went  there  entirely  of 
[*319]    *her  own  aec(»nd,  and  without  his  knowledge ;  upon 

that  statement  he  was  discharged,  upon  entering  into  a  ' 
recognizance  in  20,00CK.  not  to  have  any  ftirther  intercourse  with 
her.    The  result^  however,  was^  that  he  soon  after  obtained  posr 
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.  ol  this  young  ladj.  He  contrived  to  have  himself  smug- 
gled on  board  a  vessel,  where  ^e  joined  him,  he  then  took  her 
abroad,  and  when  she  attained  her  majority  he  returned  with  her 
to  this  oountry. 

Two  sons  were  hom^  both  of  them  subsequently  to  the  second 
marriage,  from  which  I  infer,  that  as  they  had  no  child  previ- 
ously to  that  period,  the  parties  had  not  lived  together  as  man 
and  wife.  It  is  indeed  lamentable  to  reflect,  that  this  child,  from 
ao  early  an  age,  should  have  been  kept  in  such  a  state  of  excite- 
ment and  agitation,  instead  of  receiving  an  education  which 
would  have  tended  to  the  improvement  of  her  mind  and  morals. 
Mr.  Hodgens  himself  may  be  justly  considered  responsible  for 
his  wife's  misconduct  I  do  not  mean  to  exonerate  her  from  all 
blame,  but  I  am  not  surprised  at  the  fatal  result  that  has  followed. 
If  ever  there  was  a  case  which  called  for  the  utter  exclusion 
of  the  husband  from  all  participation  in  the  fortune^of  the  wife, 
it  is  this  case,  and  even  if  I  \ve^  bound  to  maintain  in  substance 
the  order  of  the  Master  of  the  Bolls,  nothing  could  induce  me  to 
allow  Mr.  Hodgens  the  dominion  or  control  over  a  single  shil- 
ling of  this  lady's  property. 

.  After  all  these  events  he  resided  abroad  out  of  the 
jurisdiction  of  this  court,  until  she  attained  her  majority,  [*320] 
when  he  hoped  to  make  better  terms  for  her  person 
and  property.  Shortly  after  their  return  from  abroad,  a  petition 
was  presented  on  the' 28th  of  November,  1827,  and  on  this,  peti- 
tion there  was  an  order  made.  [His  Lordship  here  stated  the 
petition  of  the  28th  November,  1827,  and  the  order  made  upon 
it]  The  Master  then  made  his  rqwrt  in  the  ordinary  way ;  ap- 
proving of  a  settlement  by  which  the  whole  of  the  income  was 
limited  to  the  lady  for  life,  and  after  her  decease  in  trust  for  the 
children  of  the  marriage,  with  power,  however,  to  her  by  her 
will,  to  ai^Knnt  any  portion  not  exceeding  one  fifth  to  her  hus- 
band, and  in  case  there  should  be  no  issue  of  the  marriage,  in 
trust  tar  such  persons  as  she  should  appc»nt,  and  in.  default  of 
appointdient^  for  her,  her  executors,  administratoiB  and  assigns. 
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This'settlement  was  not  preoselj  what  I  should  haye  approved 
of  under  the  circumstances.  It  appecu»  then,  that  Mr.  Hodgens 
undertook,  by  written  proposals,  to  execute  whatever  settlem^it 
the  Master  should  adopt.  The  Master  approved  of  a  draft  <^ 
settlement  conformable  to  the  proposals,  but  postponed  the  en- 
grossment until  the  further  order ;  he  states  that  other  parties 
were  litigating  the  right  to  the  minor's  property,  and  this  was 
the  reason  why  the  settlement  was  not  engrossed  at  the  time,  as 
it  was  impossible  to  foresee  what  property  she  would  be  entitled 
to.  The  matter  then  came  before  the  Lord  Chancellor,  and  he 
postponed  acting  upon  the  report  on  the  ground  that  the  pro- 
perty was  in  litigation.     I  do  not  think  that  was  a  suffici^it 

ground  to  prevent  the  execution  of  the  settlement,  as 
[^321]     the  property  might  have  been  settled  ^subject  to  the 

claims ;  however,  the  court  in  fiwt  did  act  on  the  propo- 
sals for  a  settlement ;  for  by  an  order  made  on  the  2d  of  Au- 
gust, 1828,  the  Accountant-General  was  ordered  to  draw  in  her 
favor,  for  her  sole  and  separate  use,  and  upon  her  own  separate 
receipt,  the  amount  of  the  interest  on  the  fund  in  court.  This 
was  the  precise  trust  in  the  draft  settlement  and  in  the  Master's 
report.  On  the  13th  of  February,  1829,  the  receiver  over  the 
freehold  estate  was  discharged,  and  she  was  let  into  possession 
of  the  rents  as  her  separate  estate.  Here  then  the  court  again 
acted  specifically  on  the  draft ;  and  taking  both  of  the  orders  to- 
gether, the  entire  settlement  was  in  ihis  way  adopted  by  the 
court.  Afterwards  differcQces  arose  between  Uodgens  and  his 
wife,  which  may  easily  be  accounted  for. '  In  April,  1834,  she 
applied  to  the  court,  and  it  has  been  stated  at  the  bar  that  she 
desired  to  vary  the  former  orders ;  I  do  not  think  that  circum- 
stance would  have  operated  against  her ;  but  it  is  not  founded  in 
feet,  for  there  is  not  on  the  face  of  the  petition  any  desire  ex- 
pressed on  her  part  to  vary  the  limitations  in  the  draft.  By  the 
order  made  on  that  petition,  after  stating  the  previous  orders, 
and  that  the  settlement  was  adapted  to  the  then  existing  state  of 
the  fund,  the  Master  of  the  Rolls  directed  that  the  Master  should 
review  his  report  approving  of  a  draft,  and  that  the  settlement 
should  be  framed  so  as  efEectually  to  exclude  Hodgens  from 
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any  poaaible  interest  in  the  property ;  and  also  directed  a  new 
modification  of  the  trusts  of  the  settlement,  by  providing,  that 
in  default  of  appointment  by  Mrs.  Hodgens,  the  personal 
*property  shotdd  be  limited  to  her  next  of  kin,  to  the  [*S22] 
express  exclusion  of  her  husband.  Clearly  this  altera- 
tion was  not  called  for  by  her,  it  was  forced  on  her  by  the  court, 
she  did  not  seek  it  herself,  and  it  really  was  of  no  benefit  to  her, 
as  she  had  a  power  of  appointment  in  default  of  issue.  In  1834, 
then,  the  court  again  acts  on  the  orders  of  1828  and  1829,  the 
Master's  report,  and  the  draft  settlement.  On  the  12th  of  Janu- 
ary, 1886,  on  the  application  of  Mr.  Hodgens,  an  order  was  for 
the  first  timo  made,  staying  the  order  of  the  2d  of  August,  1828. 
In  the  mean  time  the  unhappy  circumstances  which  have  been 
alluded  to  took  place.  She  had  undoubtedly  committed  adul- 
tery ;  there  was  a  separation ;  the  fact  of  adultery  was  proved, 
and  Mr.  Ilodgens  recovered  a  verdict  for  3,000i  damages.  I 
understand  a  new  trial  has  been  granted  (which  however  is  not 
very  material),  1st,  on  the  ground  of  surprise,  as  the  defendant 
was  not  ready ;  2dly,  on  the  ground  that  the  court  believed  that 
certain  affidavits  were  filed,  whereas  it  appeared  that  they  had 
not  been  filed ;  in  fact  that  the  court  was  itself  taken  by  surprise. 
What  the  result  may  be  I  cxmnot  know. 

The  Master  of  the  Rolls  ultimately  made  an  order  on  the  26th 
January,  1835,  in  which  he  states  fully  the  grounds  on  which  he 
proceeded.  [His  Lordship  here  read  the  order.]  The  eiFect  of 
this  order  is  to  take  a  portion  of  the  wife's  separate  income  for 
the  maintenance  of  the  children,  through  the  medium  of  the 
father,  and  so  much,  in  addition,  as  will  form  for  them 
an  accumulated  fund,  ^independently  of  their  mother,  [*323] 
when  they  attain  twenty-one.  These  are  the  facts  of 
the  case. 

It  is  necessary  for  me  now  to  consider  the  jurisdiction  of  the 
court  in  the  two  cases ;  1st,  where  there  is  no  contempt ;  2d, 
where  there  is  a  contempt ;  and  then  to  consider  the  operation 
of  the  gtiilty  conduct  of  the  >vife  by  committing  adultery,  or  of 
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the  misconduct  of  the  husband,  as  for  instance,  if  he  dea^is  hiB 
wife.  K  there  has  been  no  contempt,  the  husband  is  entitled  to 
his  wife's  property  by  his  marital  right.  But  if  this  court  gets 
a  control  over  the  fund,  her  right  to  a  settlement  is  preserved ; 
and  if  she  does  not  come  in  to  waive  her  right,  the  court  ynH  de- 
cree proposals  to  be  made  for  a  settlement  on  her  and  her  issue. 
In  Mwray  v.  EUbanky{<i)  the  demurrer  having  been  overruled 
by  Lord  Eldon,  the  cause  came  on  to  be  heard  before  Sir  Wm. 
Grant,  Master  of  the  Kolls,(J)  who  decreed  a  settlement  to  be 
made  on  the  children,  although  the  wife  died  before  any  step  was 
taken  under  this  decree.  In  SteiriTmtz  v.  Halthin^{c)  the  Vice- 
Chancellor  held,  that  a  bill  filed  was  sufficient  to  attach  the  wife's 
equity  upon  the  property,  and  gave  a  right  to  the  children  sur- 
viving the  wife  (who  had  died  pending  the  suit  without  waiving 
her  equity),  to  have  a  provision  out  of  the  property.     A  question 

arose  whether  the  children  had  any  abstract  right  in  the 
[*824]     mother's  property  ?     For  if  not,  how  *happened  it  that 

the  settlement  always  embraced  the  children?  This 
question  was  much  discussed  in  Lloyd  v.  WiUiamsi{d)  before  Sir 
Thomas  Plumer,  whose  judgments  for  labor  and  research  are  in- 
ferior only  to  those  of  Lord  Alvanley,  of  which  it  is  impossible 
to  speak  too  highly,  and  yet  even  he  never  ranked  in  the  highest 
class  of  judges.  In  Lhyd  v.  Williams^  Sir  Thomas  Plumer  hav- 
ing examined  the  Registrar's  books  for  the  cases,  held  that  the 
children  had  clearly  no  abstract  right  to  a  settlement  except 
through  the  wife.  The  nature  of  the  wife's  equity  is  to  secure  a 
portion  of  the  ftmd  for  herself,  and  the  right  of  the  children 
follows  that  of  tlie  wife;  her  equity  is  to  a  settlement,  which 
frovci  its  very  nature  should  provide  for  the  children  after  their 
mother's  death.  Their  right  is  entirely  dependent  upon  her  will, 
she  cannot  defeat  their  right,  and  preserve  her  own ;  but  she  can 
waive  her  right,  and  so  defeat  theirs.  It  is  settled  that  the  wife, 
by  appearing  in  court,  may  waive  the  right  to  a  settlement  for 
herself,  in  which  case  no  provision  is  made  for  the  children ;  it 
follows  therefore  that  the  children  have  no  independent  right 


(a)  10  Vea.  84.  (c)  1  Gly.  A  J.  64 

(h)  13  Vea.  1.  (rf)  1  Mad.  460. 
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whatever.  They  come  in  after  the  wife ;  and  there  is  no  instance, 
and  none  has  been  cited,  where  tiie  right  of  the  children  has  been 
put  in  competition  vnth  that  of  the  wife.  In  Fenner  v.  Taylor ^{a) 
the  husband  actually  agreed  after  the  marriage  to  settle  part  of 
the  wife's  fortune  on  her,  and  nobody  doubted  that  the  children, 
as  well  as  the  wife,  were  included.  The  Vice-Chancel- 
\ot{b)  *held,  that  the  court  could  not  take  her  consent  [*326] 
to  waive  that  agreement,  and  so  destroy  the  right  of  the 
children.  On  appeal  to  the  Chancellor,  he  followed  the  decision 
of  Sir  William  Grant  in  another  branch  of  the  same  case,  and 
reversed  the  order  of  the  Vice-Chancellor.  It  afterwards  cjime 
before  Sir  J.  Leach  again,  when  Master  of  the  EoUs,  and  he 
followed  the  authority  of  the  Ix)rd  Chancellor.  This  decision 
carries  the  principle  further,  for  it  shows  that  even  aft^r  an 
actual  agreement,  there  is  a  dominion  in  the  wife  over  her  own 
property  as  regards  her  children,  and  that  before  a  settlement 
she  can  defeat  their  right 

Next,  as  to  the  cases  where  the  husband  has  been  in  contempt. 
Millst  V.  Bowse{c)  was  a  case  of  flagrant  contempt ;  and  if  there 
ever  was  a  case  in  which  the  court  ought  to  guard  strictly  against 
any  part  of  the  property  getting  into  the  husband's  hands,  this 
is  that  case.  I  never  will  permit  him  to  receive  any  portion  of 
it,  directly  or  indirectly.  In  cases  of  contempt  the  rule  is  to  ex- 
clude the  husband  entirely.  It  is  one  of  the  penalties  which  this 
court  inflicts.  But  if  the  contempt  is  not  very  flagitious,  as  for 
instance  in  Bathursi  v.  Murray ^{d)  a  portion  of  the  wife's  income 
is  sometimes,  though  rarely,  given  to  the  husband  during  cover- 
ture. Now  one  thing  is  clear,  that  while  the  woman  remains  a 
ward,  the  court  does  not  altogether  lose  its  power  over 
tibe  fund,  and  while  the  property  *remain8  in  court,  the  [*826] 
cour  tretains  its  jurisdiction  after  the  attainment  of  major- 
ity. Thjt  was  decided  in  Austen  v.  HaheyS^e)  K  there  has  been  a 
marriage  of  a  ward  under  age,  and  an  antenuptial  settlement,  and 

(a)  2  Russ.  k  %lne,  190:  (d)  8  Ves.  74. 

(5)  1  Sim.  169.  (e)  2  Sim.  ft  S.  123,  n. 

(c)  t  Ves.  419. 
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«he  comes  in  after  her  msyority  and  consents  to  that  settlement, 
the  court  will  adopt  it,  and  not  make  a  reference  to  the  Master 
to  approve  of  a  settlement ;  Leeds  v.  Barnardiston,{a)  In  Long 
V.  Longj{b)  as  it  turned  out  that  she  did  consent  in  court  to  have 
a  part  transferred,  the  settlement  as  to  that  part  was  not  dis- 
turbed. There  was  a  resettlement  of  a  portion,  and  the  rest  she 
took  out  of  court  discharged  of  the  settlement.  There  is  thia 
distinction  where  there  is  a  contempt,  that  after  an  undertaking 
by  the  husband  to  make  a  settlement,  the  court  will  not  permit 
him  to  receive  her  fortune ;  Slackpole  v.  BeaumonL{c) 

As  to  the  conduct  of  the  wife,  the  consequence  of  elopement 
by  her  with  an  adulterer  is,  that  she  forfeits  her  dower,  but  that 
is  by  force  of  the  statute  of  Westminster  the  second ;  the  hua* 
band  does  not  forfeit  his  estate  by  the  curtesy,  nor  the  wife  her 
jointure  by  adultery ;  Sidruy  v.  Sidmy  ;(d)  and  notwithstanding 
her  misconduct,  she  may  file  a  bill  and  enforce  a  specific  execu- 
tion of  articles  making  a  provision  for  her  separate  use.  In  Field 
v-  Serre&,{e)  a  bond  by  the  husband  for  the  wife's  benefit  was, 
of  course,  held  not  to  be  affected  by  her  adultery. 
[*S27]  *There  are  cases  where  no  settlement  has  been  exe- 
cuted, but  the  fund  is  in  court,  and  applications  have 
been  made  by  both  parties  aftier  adultery  by  the  wife,  each  claim- 
ing the  fund :  the  course  of  the  court  in  such  cases  has  been  to 
withhold  the  fund  altogether,  and  neither  to  give  it  to  the  hus- 
band, as  being  the  wife's  property,  nor  to  the  wife,  lest  it  might 
induce  her  to  continue  in  adultery,  and  this  it  docs  to  force  the 
parties  into  an  arrangement;  BcUl  v.  Montgomertj ;{g)  Oarr  v. 
Bas&rook  ;{h)  and  in  BuUock  v.  Mensm^{i)  where  there  was  a  mere 
separation,  I  find  the  same  rule  was  acted  upon.  This  court  makes 
the  misconduct  of  the  wife  operate  as  a  check  even  upon  the 
husband.  The  mere  adultery  of  the  wife  does  not  alter  her 
rights  in  this  court,  which  has  not  the  power  to  punish,  and  it  is 

(«)  4  Sim.  538.  («)  1  N.  R.  121. 

(6)  2  Sim.  &  S.  119.  {g)  2  Ves.  Jun.  191.* 

(c)  3  Ves.  98.  (h)  4  Ves.  146. 

{d)  3  P.  Wma  269.  {%)  4  Ves.  798. 
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dear,  as  stated  by  Lord  Hardwicke  in  Head  v.  Head^{a)  that  the 
c<yiirt  has  not  power  generally  to  provide  an  alimony  for  the 
wife's  separate  use.  But  if  the  husband  has  deserted  the  wife, 
and  the  court  has  a  continuing  power  over  it,  the  court  will  seize 
an  the  wife's  own  property  and  income  to  maintain  her  during 
the  desertion ;  Wright  v.  iforhySp)  The  result  of  the  authorities 
is,  that  even  where  there  is  no  contempt  or  misconduct,  the  chil- 
dren can  only  be  entitled  under  and  after  their  mother. 
Where  there  is  a  contempt,  the  husband  *i3  excluded  [*828] 
as  against  the  wife  altogether,  and  generally  as  against  , 
the  children  also ;  but  this  does  not  alter  the  relative  rights  of 
the  wife  and  children  as  between  themselves ;  it  increases  the 
amount  of  the  present  provision  for  the  wife,  but  it  casts  upon 
her  no  obligation,  to  maintain  her  husband  or  children,  and 
gives  no  conflicting  rights  to  the  children ;  and  the  power  of  the 
court  in  this  case  over  the  fund,  was  not  lost  by  the  lady's  attain- 
ing her  majority. 

As  to  her  subsequent  misconduct,  no  case  ever  came  before 
the  court  in  which,  on  account  of  the  misconduct  of  the  wife, 
the  court  has  provided  for  the  children,  living  the  wife,  out  of 
her  property,  much  less  varied  a  settlement  in  efiect  already 
made.  No  such  right  exists,  the  mother  is  not  bound  to  provide 
for  the  children,  she  is  not  bound  to  maintain  her  husband  and 
children  out  of  the  property  to  which  she  is  entitled  for  her 
separate  use.  In  Ball  v.  Q)uUSf{c)  Lord  Eldon  distinctly  allowed 
the  wife  pin  money  independently  of  maintenance.  Ball  v. 
OouUa  is  inaccurately  reported,  for  it  cannot  be  collected  satis- 
£eictorily  whether  any  portion  of  the  wife's  property  was  settled. 
I  think  no  part  of  it  was  settled.  The  Master  of  the  EoUs  refers 
to  several  passages  in  that  case  to  support  the  jurisdiction  of 
the  court,  and  also  to  this  passage :  ^'  As  to  the  second  point, 
the  500L  a  year  proposed  as  maintenance  for  that  marriage,  I 
am  not  quite  determined,  having  considerable  doubts 
♦whether  it  is  wholesome  to  place  the  children  out  of    [*829] 

(a)  3  Atk.  547.  {e)  1  Yes.  &  Bea.  292. 

(h)  11  Vm.  12. 
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the  control  c^the  parent  by  giving  them  an  independent  tar* 
tune."  No  doabt  liOrd  Eldon  came  to  a  sound  condusiaii, 
and  nothing  that  fell  fix)ni  him  there  will  interfere  with  what  I 
am  about  to  do  here.  Although  the  marriage  in  that  case  was 
without  the  leave  of  the  court,  yet  the  gentleman,  who  was  of 
equal  rank  and  fortune,  settled  200t  per  annum  pin  money  and 
600/.  a  year  jointure.  The  question  was,  what  was  to  be  done 
in  regard  to  the  settlement?  Lord  Eldon  said,  "  It  is  very  diffir 
cult  to  establish  that  I  can  now  hold  that  settl^nent  to  be  im* 
proper,  which  the  court,  if  its  attention  had  been  called  to  the 
subject,  would  have  approved  of  in  1805,  not,  however,  mean- 
ing to  say  that  this  settlement  would  have  been  approved  of^  but 
the  court  would  not,  from  subsequent  circumstances,  disapprove 
of  a  settlement,  which,  if  called  to  the  consideration  of  it  imme- 
diately after  the  marriage,  it  would  have  approved."  K  a  man 
execute  a  proper  settlement  behind  the  back  of  the  court,  aaid 
the  court  is  called  on,  under  existing  circumstances,  to  amend  it, 
the  court  has  perfect  power  then  to  have  such  settlement  exe- 
cuted as  it  thinks  proper.  If  the  court  find  that  the  settlemwit 
executed  was  a  proper  one  at  the  time,  but  intervening  circum- 
stances have  occurred  which  render  it  not  proper,  the  court,  I 
think,  has  power  to  change  and  remodel  such  settlement,  but 
must  exercise  a  sound  discretion.  Bail  v.  QmUs  does  not  touch 
this  case. 

There  is  not  a  single  authority  to  justify  the  order  I 
[*330]  am  *called  upon  to  make ;  I  am  required  to  set  aside 
.  the  Master's  report,  and  to  pay  no  regard  to  the  propo- 
sals of  Hodgens;  I  am  called  upon  to  set  aside  the  two 
orders  giving  her  the  income  for  her  separate  use,  in  fact  a  strict 
execution  of  the  proposals ;  and' I  am  required  to  do  this  on  the 
ground  that  Mr.  Hodgens  has  two  sons,  and  that  he  is  not  in  a 
condition  to  maintain  them.  His  petition  states  that  he  is  a  • 
member  of  the  bar,  and  the  second  son  of  a  respectable  mer- 
chant, and  it  appears  that  he  is  in  the  prime  of  life.  Am  I  to  be 
told  that  these  two  boys  are  such  a  burden  that  he  can  make  no 
exertion  to  maintain  them  ?    It  is  his  duty,  as  it  ought  to  be  his 
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deaffe,  to  do  so.  I  cannot  believe  that  a  father  exists,  with  a 
ppofeBsion,  in  health  and  without  incumbrance,  who  is  unable 
by  his  energies  to  maintain  two  boys  of  tender  age ;  am  I  upon 
such  a  plea  to  cut  down  the  wife's  income,  in  order  to  relievo 
him  from  the  duty  of  maintaining  his  own  offspring  ?  I  never 
will  consent  to  allow  him  to  receive  a  single  shilling  of  her  prop- 
erty. He  has  kept  her  since  her  childhood  in  a  state  of  agita- 
tation,  torn  from  her  school,  her  education  neglected,  and  her 
morals  corrupted.  To  allow  him  to  maintain  his  children  at 
her  expense  would  be  a  premium  for  misconduct  like  his.  In 
the  first  place,  I  am  to  ccmsider  whether  I  can,  after  this 
great  lapse  of  time,  vary  the  draft  of  the  settlement  Secondly, 
whether,  under  these  circumstances,  I  ought  to  do  so.  I  am 
clearly  of  opinion  that  I  cannot,  and  if  I  could,  I  am  equally 
clear  that  I  ought  not  to  do  so.  The  circumstances  pre- 
clude me  from  making  any  alteration.  Hodgens 
*undertook  to  execute  a  settlement,  and  made  a  propo-  [*381] 
sal  in  writing,  which,  under  the  circumstances,  was 
generally  proper,  that  is,  he  denuded  himself  of  the  entire  prop- 
erty and  vested  it  in  the  wife  for  life,  and  afterwards  in  the  chil- 
dren ;  and  if  the  settlement  had  been  at  once  executed,  he  must 
have  maintained  both  himself  and  the  children.  That  was 
followed  by  the  court  adopting  the  proposal,  and  it  is  perfectly 
clear  that  no  other  groimd  than  the  entangled  nature  of  the 
property  prevented  the  settlement  from  being  at  once  executed. 
In  substance  the  Master's  report  was  confirmed  by  the  two  orders^ 
the  one  giving  her  the  exclusive  income  of  the  personal  property, 
and  the  other  discharging  the  receiver,  so  that  there  were  two 
orders  of  the  court  acting  on  the  proposals  of  t*his  gentleman, 
which  the  Master  had  approved  of;  I  am  bound,  therefore,  by 
what  the  court  has  already  done.  The  court  has  no  power  to 
punish  her  directly,  and  I  will  not  do  so  indirectly,  by  seizing 
on  this  property  which  was  dedicated  to  her  for  life  by  the  order 
of  the  court.  I  am  clearly  of  opinion  that  I  am  not  at  liberty  to 
vary  this  draft  settlement,  and  I  say  so  with  great  deference  and 
sincere  respect  for  the  opinion  of  the  Master  of  the  Rolls,  but  I 
must  be  saved  by  my  own  conscience,  and  acting  upon  my  own 


881  CASES  IN  CHANCERy. 

In  the  Matter  of  Anne  Walker. 

judgment,  I  cannot  now  make  a  new  settlement.    If  the  court  ' 
were  not  about  to  separate  I  should  have  felt  bound  to  give  the 
case  further  consideration,  as  it  is  not  safe  to  trust  one's  self  with 
a  case  of  this  description  whilst  the  first  impression  of  the  feels 

remains ;  but  I  have  had  much  experience  in  cases  of 
[*382]     this  nature;  the  *authorities  have  not  been  brought 

before  me  now  for  the  first  time,  and  I  have  endeavored 
to  guard  myself  against  any  undue  impression.  The  wards  of 
this  court  are  too  frequently  the  victims  of  designing  and  bad 
men,  looking  merely  to  their  own  interest  This  decision  may 
induce  such  men  to  pause  in  their  career,  for,  whatever  may  be 
the  conduct  of  the  woman  aBer  such  a  marriage,  the  husband 
will  be  left  to  maintain  all  the  children,  during  her  life,  without 
any  aid  from  her  fortune. 

First,  I  have  no  power  to  alter  the  settlement,  and,  secondly, 
if  I  had,  this  is  not  a  case  in  which  I  could  exercise  it.  There- 
fore, reverse  so  much  of  the  Master  of  the  Rolls'  order  as  directs 
a  maintenance  to  be  made  for  the  children,  and  so  much  of  the 
former  order  as  stays  the  payment  of  the  income  to  her,  and 
direct  her  again  to  be  let  into  possession  of  the  freehold  property. 


Accordingly,  it  was  ordered,  "that  the  Accountant-Qcneral 
of  this  court  do  draw  on  the  Bank  of  Ireland  in  fevor  of  peti- 
tioner, Anne  Hodgens,  for  the  balance  of  the  dividends  which 
became  due  on  the  5th  of  January  last,  and  which  she  was  re- 
strained from  receiving  by  the  aforesaid  orders;  and  that  the 
Accountant-General  do  also,  from  time  to  time,  draw  on  the 
said  Bank  of  Ireland  in  favor  of  the  said  Anne  Hodgens,  on  her 
separate  receipt,  for  the  dividends  which  shall  from  time 
[*8S8]  to  time  hereafter  accrue  *due  on  the  government  and 
bank  stock  mentioned  in  the  orders  of  the  10th  of  De- 
cember, 1888,  and  22d  of  Aprils  1884,  pursuant  to  the  directions 
contained  in  said  orders  respectively :  and  that  the  Register  of 
this  court  be  at  liberty,  and  is  hereby  directed  to  make  the  ord^ 
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on  the  said  petition,  setting  out  the  said  petition  at  full  length, 
notwithstanding  the  rule  of  this  court  to  the  contrary." 

Ist  June. — ^This  order  was  afterwards  reversed  by  Lord  Plunket. 


Ellis  v.  Nimmo. 


1835:  10th  February. 

A  postnuptial  agreement,  in  writing,  by  which  a  father  undertook  to  make  a  provi- 
sion for  a  child,  will  be  specifically  executed,  being  a  contract  founded  on  a  meri- 
torious consideration. 

The  bill,  which  was  filed  by  the  Bev.  Brabazon  Ellis,  and  Mary, 
his  wife,  against  John  Ninuno,  stated  that  Alexander  Nimmo, 
being  entitled  to  a  leasehold  interest  in  the  premises  of  Eound- 
stone,  promised  the  plaintiff  (the  Rev.  Brabazon  Ellis),  in  case 
he  married  his  niece,  Mary,  the  daughter  of  his  brother,  the  de- 
fendant John  Nimmo,  that  he  would  settle  upon  her  an  annuity 
of  50/.  during  her  life.  That  by  a  letter  of  31st  March,  1831, 
the  defendant  John  Nimmo,  wrote  to  plaintiff,  Brabazon  Ellis, 
as  follows :  "  with  regard  to  settling  Roundstone  upon  Mary,  she 
has  50/.  a  year  secured  upon  the  rents  there,  and  that  is  much 
more  than  any  other  of  my  children  can  look  for."  That  pur- 
suant to  said  agreement  said  marriage  took  effect  on  the  19th  of 
April,  1831,  and  from  that  time  the  plaintiff,  Brabazon 
*Ellis,  received  said  annuity  until  the  death  of  the  said  [*884] 
Alexander  Nimmo,  who  died  on  the  7th  of  January,  1832, 
intestate  without  issue,  leaving  the  defendant,  John  Nimmo,  hisheiip 
at  law,  who  also  became  his  administrator ;  that  upon  the  death  of 
the  said  Alexander,  the  said  J.  Nimmo  having  become  entitled  to 
said  premises  of  RoundstonCj-on  the  7th  of  August,  1832,  subscribed 
an  agreement  in  writing  to  the  following  effect :  "  Mr.  Nimmo 
will  secure  on  Roundstone  50/.  a  year  to  Mrs.  Ellis,  during  her 
life,  and  will  allow  her  the  use  (as  long  as  convenient  po  Mrs. 
Ellis  to  reside  in  Roundstone)  of  a  house,  together  with  whatever 
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land  Mr.  Ellis  wants  for  his  own  use ;  should  it  be  expedient 
hereafter  that  Mr.  Ellis  should  quit  Eoundstone,  he  is  to  be 
allowed  an  additional  8?.  a  year  in  lieu  of  the  house,  to  effect  an 
insurance  on  Mrs.  Ellis'  life  for  the  sole  benefit  of  the  children 
of  Mr.  Ellis."  That  by  a  further  agreement  of  the  same  date 
the  house  was  to  be  given  up  to  Mr,  Nimmo  on  demand,  and 
whatever  was  the  actual  expense  of  planting  trees  in  the  garden 
was  to  be  allowed  to  Mr.  Ellis.  That  the  plaintiff,  the  Rev. 
Brabazon  Ellis,  had  quitted  said  house  at  Roundstone,  and  that 
plaintiffs  were  entitled  to  said  annuity  of  8/.  in  addition  to  said 
60t  a  year,  and  a  sum  of  291.  due  to  plaintiflfe  for  arrears  thereof. 
That  on  the  28th  of  Januarj^,  1882,  the  defendant,  John  Nimmo, 
wrote  a  letter  to  plaintiff,  Brabazon  Ellis,  in  the  words  following : 

"  Dbae  Sib  : — "  In  terms  of  my  late  brothet's  letter,  on  the 

marriage  of  Mary,  my  daughter,  I  authorize  you  to 

[*336]     *draw  for  her  the  simi  of  50?.  per  annum  out  of  the 

rents  of  the  hna  of  Roundstone,  but  with  this  proviso, 

that  it  is  neither  to  be  mortgaged  or  sold,  and  will  execute  the 

necessary  deed  to  the  foregoing  effect  when  called  on." 

(Signed)  "  John  Nimmo." 

The  bill  then  prayed  that  it  might  be  referred  to  one  of  the 
Masters  to  approve  of  a  proper  deed  of  annuity  to  be  executed 
by  the  said  John  Nimmo,  pursuant  to  said  agreement,  and  to  take 
an  account  on  foot  of  the  arrears  of  said  annuity,  and  that  said 
John  Nimmo  might  be  decreed  to  pay  the  arrears  that  should  be 
reported  due,  and  the  gales  to  accrue  due  on  said  annuity,  to- 
gether with  plaintiff's  costs,  and  that  a  receiver  might  be  ap- 
pointed over  a  competent  part  of  said  premises  to  receive  said 
annuity  and  the  arrears  that  should  accrue  due  thereon. 

The  defendant  in  his  answer  denied  that  either  he  or  his  bro- 
ther, the  said  Alexander,  had  entered  into  any  agreement  pre- 
vious to  the  marriage  of  the  plaintiffs  Mary,  to  make  any  settle- 
ment upon  her,  or  that  said  marriage  took  effect  in  consequence 
of  any  such  agreement.     And  as  to  the  agreement  made  after 
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the  marriage,  he  insisted  that  it  was  not  biuding  upon  him,  being 
a  mere  voluntary  agreement  without  consideration.  The  agree- 
ment of  the  7th  of  August,  1832,  and  the  letter  of  the  28th  of 
January,  1832,  and  31st  of  March,  1831,  were  all  proved, 
but  it  appeared  *that  the  letter  of  the  81st  of  March,  [*336] 
though  dated  (by  mistake)  in  1831,  was  not  written  until 
the  31st  of  March,  1832,  subsequent  to  the  marriage. 

The  plaintiff  at  the  hearing,  having  failed  to  connect  any  of 
these  letters  with  an  antenuptial  agreement,  the  Lord  Chancellor 
called  the  attention  of  counsel  to  the  consideration  of  the  ques- 
tion, whether  the  postnuptial  agreement  of  the  7th  of  August, 
1832,  by  which  the  father  undertook  to  make  a  provision  for  his 
child,  was  such  a  contract  as  this  court  should  specifically  en- 
force, and  directed  this  point  to  be  argued  on  some  future  day. 

Mr.  F,  Burke  and  Mr.  J,  Bkike^  for  the  plaintiffs. 

Mr.  Ifoore^  Mr.  LiUcm  and  Mr.  Kane^  for  the  defendant 

IQtJi  Februsiry. — The  case  accordingly  was  argued  this  day  by 
one  counsel  upon  each  side. 

Mr,  F,  Burke,  for  the  plaintiiS. 

This  is  an  agreement  by  a  parent  in  favor  of  a  child,  for 
whom  he  was  under  a  moral  obligation  to  provide,  and,  there- 
fore, such  as  a  court  of  equity  ought  to  enforce,  being  founded 
on  a  meritorious  consideration.  In  Oolman  v.  Sarrel{a)  Lord 
Thutlow  took  a  distinction  between  a  voluntary  settle- 
ment upon  a  meritorious  consideration,  as,  *for  instance  [*837] 
a  provision  for  a  wife  or  child,  and  other  voluntary 
deeds,  and  held  that  though  equity  would  not  in  the  latter  case 
interfere  to  execute  a  defective  conveyance,  yet  it  would  in  the 
former.  In  Pulveriofl  v.  Pulvertofl^{b)  Lord  Eldon,  when  stating 
that  the  court  would  not  interfere  in  favor  of  voluntary  agres- 

(«)  3  B.  C.  C.  12;  S.  C.  1  Ves.  Jun.  50.  •   ^)  18  Ves.  99. 
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ments,  expressly  declares  that  he  did  not  speak  of  agreements 
for  valuable  or  meritorious  considerations ;  thereby  putting  both 
upon  the  same  footing.  Sear  v.  A8hweU,{a)  and  Bolton  y.  JBol- 
ton^{b)  were  also  cited. 

Mr.  Moore,  for  the  defendant. 

Though  a  father  may  be  under  an  obligation  to  provide  for 
his  daughter  before  marriage,  yet  that  obligation  ceases  once  she 
is  married.  The  relationship  of  parent  and  child  does  not  form 
a  sufficient  consideration  to  sustain  an  action  at  law  upon  a  con- 
tract like  the  present ;  and  if  so,  there  is  no  ground  for  a  court 
of  equity  to  decree  specific  execution.  In  Randall  v.  Morgan,{e) 
the  promise  by  a  fether  after  marriage,  to  make  a  provision  for  a 
natural  child,  was  held  a  nudum  pactum,  and  the  court  did  not 
rely  upon  the  circumstance  of  the  child  being  illegitimate.  If 
in  this  case  there  had  been  a  conveyance  actually  executed,  the 
consideration  would  be  sufficient  to  maintain  it ;  but  a  distinc- 
tion is  made  where  the  assistance  of  the  court  is  required  to  carry 

into  effect  a  contract  resting  in  fieri;  in  the  latter  case 
[*S88]    the  court  will  *not  lend  its  aid  where  the  agreement  is 

voluntary;  Colman  v.  Sarrel;{d)  Ellison  v.  Ellison.{€) 
In  Selby  v.  Selby,{g)  a  letter  from  a  mother  to  a  son,  on  the  occa- 
sion of  his  marriage,  was  held  not  to  constitute  a  binding  agree- 
ment, as  it  was  not  signed  pursuant  to  the  statute;  but  if  &e  mere 
relationship  had  been  in  that  case  sufficient  to  sustain  the  agree- 
ment, there  was  no  necessity  for  endeavoring  to  show  that  it 
was  a  good  contract  in  consideration  of  marriage  within  the  Stat- 
ute of  Frauds.  Mr,  Leach,  in  his  argument  in  PulverU^  v.  Ptd- 
vertofl,{h)  mentions  that  there  is  no  instance  in  which  the  court 
had  enforced  a  voluntary  agreement  in  favor  of  a  wife  or  child. 

The  Lord  Chancellor  : — In  this  case  the  question  is,  whe- 
ther the  consideration  is  sufficient  to  support  a  postnuptial  agree* 

(a)  3  SwauL  411,  n.  (e)  6  Vea.  656. 

(b)  3  Swans.  414,  is.  (y)  3  Mer.  2. 
(e)  12  Ves.  67.  (h)  18  Vea  98. 
(d)  1  Vcs,  J\iii.  50,  S.  C.  3  B.  C.  C.  12. 
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meTit  in  writing,  entered  into  by  a  father  in  fevor  of  his  child,  as 
set  forth  in  the  bill.  I  will  not  decide  the  point  now,  and  it  is  a 
singular  feet  that  it  never  has  been  decided.  If  I  were  com- 
pelled to  give  my  opinion  without  further  consideration,  I  should 
eay  that  the  agreement  ought  to  be  specifically  executed,  but  I 
do  not  mean  to  bind  myself.  The  point  is  not  new,  and  I  have 
often  had  occasion  to  consider  it :  I  was  aware  that  there  was  no 
direct  authority  upon  it  If  we  look  back  we  shall  find  what 
was  the  consideration  necessary  to  raise  a  use  before 
and  after  the  statute.  In  *Gilbert  on  Uses,  p.  92,  it  is  [*839] 
laid  down,  that  '*if  a  man,  in  consideration  of  natural 
love  and  affection,  covenants  to  stand  seised  to  the  use  of  his  son 
or  brother,  nephew  or  cousin,  this  is  a  good  use.'*  And  again, 
at  p.  457,  "  If  a  man,  in  consideration  of  love  and  affection  to 
his  vnfe  and  children,  and  to  the  intent  to  settle  his  lands  in  his 
name  and  blood,  covenants  with  his  brother  and  strangers,  to 
stand  seised  to  the  use  of  himself  for  life,  then  to  the  use  of  his 
wife  for  life,  and  then  to  the  use  of  the  covenantees,  and  their 
heirs,  it  was  held  that  no  use  arose  to  strangers  because  they 
could  not  come  within  the  consideration,  yet  it  did  arise  to  the 
brother,  both  from  the  consideration. expressed  of  settling  the 
land  in  the  name  and  blood  of,  &c.,  and  also  because  he  was  his 
brother,  yet  there  was  a  trust  limited  after  the  use  to  him." 
Upon  a  covenant  to  stand  seised  for  the  benefit  of  a  wife  or  childi 
equity  held  such  a  consideration  sufficient  to  bind  the  estate 
That  was  a  use  before  the  statute ;  that  use  the  statute  executed 
and  turned  into  a  possession ;  still  it  rested  upon  the  original 
equity.  A  covenant  to  stand  seised  was  merely  an  agreement 
founded  on  a  good  or  meritorious  consideration,  and  the  statute 
executed  that  agreement| 

But  although  covenants  to  stand  seised  before  the  statute,  were 
mere  contracts  which  equity  specifically  enforced,  yet,  as  the 
statute  operated  upon  them,  they  were  at  once  distinguished  from 
mere  agreements  or  contracts  resting  in  fieri  to  settle  an 
ortate,  just  as  bargains  and  *sales,  which  before  the  [*840] 
statute  were  contracts  to  sell,  became  actual  conveyances 
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by  force  of  the  statute,  and  were  not  confounded  after  the  statute 
with  simple  contracts  to  sell,  which  from  their  nature  could  not 
be  deemed  executed.  How  far  the  considerations  which  before 
the  statute  were  sufficient  to  support  a  covenant  to  stand  seised, 
or  a  bargain  and  sale  could  sustain  a  contract  to  sell  or  settle  an 
estate  since  the  statute,  so  as  to  enable  equity  to  specifically  en- 
force it,  has  been  the  subject  of  much  judicial  investigation. 

In  Foihergill  v.  Fothergilly{a)  it  was  held,  "  that  whenever  a 
conveyance  was  made  upon  a  good  consideration^  if  there  be  any 
defect  in  the  execution  of  it,  that  this  court  hath  always  supplied 
the  defect,  as  in  case  of  a  feoffment  to  supply  the  defect  of  livery, 
in  devise  of  a  copyhold  to  supply  the  defect  of  a  surrender;  and 
much  more  in  the  case  of  a  power  f  and  it  was  further  held  ^Hhat 
payment  of  debts,  provision  for  a  wife  and  children,  marriage  or 
purchases  were  considerations  for  which  this  court  had  supplied 
such  defects ;  and  though  provisions  for  wife  or  children  after 
marriage  are  not  valuable  considerations,  yet  they  are  good  con- 
siderations, and  were  always  helped  in  this  court."  In  Chapman 
V.  Oibson,{b)  a  surrender  was  supplied  in  favor  of  the  wife  against 
the  heir  at  law,  and  that  is  a  common  equity.    Lord  Alvanley 

stated  in  that  ca<3e  that  he  thought  the  execution  of  a 
[*S41]     *power  and  a  surrender  of  copyhold  go  hand  in  hand 

precisely  on  the  same  ground.  Now  equity  always  aids 
a  defective  execution  of  a  power  voluntarily  executed  in  favor 
of  a  wife  or  child  as  depending  upon  the  natural  obligation.  It 
does  not  follow  that  the  defect  would  be  aided  against  the  hus- 
band or  father  himself,  because  equity  generally  does  not  aid 
defective  settlements,  and  in  these  cases  there  is  no  contract  But 
even  though  there  be  no  contract,  equity,  with  some  violation  of 
principle,  as  Sir  W.  Grrant  pointed  out,  aids  the  defect  against  the 
person  in  whom  the  estate  is  vested,  not  universally,  but  only  in 
favor  of  a  meritorious  consideration :  equity  proceeded  upon  its 
original  grounds,  and  looked  on  the  consideration  only  as  between 
the  person  making  the  defective  settlement  and  the  party  claim- 
ing under  it.    But  the  court  did  not  treat  every  consideration, 

(o)  2  Freeflk.  2K.  (&)  3  Bio.  C.  0. 228. 
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iRrhich  would  have  raised  a  use  before  the  statute  as  sufficient  to 
justify  its  interference  after  the  statute. 

In  Waits  V.  Bullas,{a)  (a  case  found  fault  with  by  Lord  Hard- 
wicke  in  Goring  v.  Ndsh,{b)  which  was  decided  by  Lord  Keeper 
Wright  with  the  assistance  of  the  Master  of  the  Rolls,  a  volun- 
tary conveyance  to  a  brother  of  the  half  blood,  defective  at  law, 
was  made  good  in  equity.  The  Lord  Keeper's  opinion  was,'  that 
as  the  consideration  of  blood  would  at  common  law  raise  a  use, 
and  as  before  the  statute  axich,  cestui  que  use  should  have 
compelled  an  *execution  of  the  use  in  a  court  of  equity,  [*8423 
00  would  this  imperfect  conveyance  raise  a  trust  in  re- 
Bpect  of  the  consideration  of  blood,  and  consequently  ought  to 
be  made  good  in  equity.  Lord  Hard  wicke  was  rightly  of  opinion 
that  this  was  pursuing  the  maxims  of  the  law  too  far,  for  that 
would  carry  it  to  the  remotest  blood  that  could  raise  a  use  in 
law,  and  which  this  court  does  not  regard,  but  the  principle  was 
correct  Jn  Vernon  v.  Vemon^{c)  Lord  King  gave  relief  in  equity 
in  favor  of  collaterals  not  within  the  consideration  of  the  marriage 
articles,  where  an  action  on  the  covenant  might  have  been  sus- 
tained at  law  in  order  to  prevent  circuity  of  action ;  and  that 
was  affirmed  in  the  House  of  Lords,  and  the  rule  was  adopted 
by  Lord  Hardwicke  in  Stephens  v.  Trueman.{d)  In  Oaring  v. 
Ndshj{e)  and  Osgood  v.  Strode,{g)  the  court  struggled  to  maintain 
the  articles  for  the  benefit  of  the  remainder  man,  even  though  a 
stranger.  Lord  Hardwicke  lays  it  down,  in  the  former  case,  that 
the  court  will  enforce  articles  even  in  fevor  of  collaterals,  as  it 
never  executes  a  settlement  partially.  The  court  appears  to  have 
been  anxious  to  support  an  argument  in  favor  of  the  family.  In 
SuUen  V.  Cheiivyndy{h)  it  was  held  that  a  covenant  in  marriage 
articles  in  fkvor  of  a  stranger  could  not  be  supported  by  the 
consideration  of  marriage.  In  that  case  ^  William  Qrant 
admits  that  there  are  cases  in  which  a  court  of  equity  has  exe« 

(«)  1  p.  W.  60.  («)  3  Atk.  186. 

(b)  3  At  189.  (g)  2  P.  Wms.  249. 

(c)  2  P.  Wms.  694.  (h)  3  Her.  249. 
id)  I  Ves.  Sen.  73. 
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[*343]  cuted  covenants  in  fkvoT  of  ^oollaterala  That  case 
afterwards  went  to  the  House  of  Lords,  but  on  a  differ- 
ent point,  merely,  that  the  provision  for  the  stranger  was  pur- 
chajsed  by  a  third  party  to  the  articles,  and  that,  I  think,  was 
clearly  established  The  case  waa  twice  argued ;  I  never  could 
divest  my  mind  of  a  doubt  that  that  case  was  not  properly  de- 
cided in  the  House  of  Lords.  Whilst  arguing  the  general  ques- 
tion before  Lord  Eldon,  subsequently  to  the  decision  in  the  Lords, 
I  stated  to  him  my  doubt,  but  added,  truly  that  my  mind  was 
«o  naturally  bent  to  his  opinion  that  I  had  no  difficxdty  in  be- 
lieving I  was  wrong.  He  said  I  would  not  advise  you  to  be  too 
sure  that  you  are  wrong ;  but  we  decided  the  case  as  wdl  as  we 
could,  from  which  I  rather  collected  that  he  himself  entertained 
a  doubt  upon  the  point.  In  Goring  v.  Nciahj  Lord  Hardwicko 
was  clearly  of  opinion  that  he  ought  to  execute  the  articles 
throughout,  although  the  plaintiff  was  a  volunteer.  When  he 
adverts  to  the  third  grounds  of  his  decision,  viz.,  that  the  limita- 
tion was  part  of  the  provision  made  by  a  £i,iher  for  a  daughter, 
he  says,  "  this  is  part  of  a  provision  for  younger  children,  which 
is  always  favored  here,  and  carried  into  execution ;"  and  he  lays 
it  down  that "  they  are  to  be  considered  as  purchasers,  by  reason 
of  the  natural  obligation  of  the  parents  to  provide  for  their  chil- 
dren." In  Oolman  v.  Sarrel^{a)  the  Lord  Chancellor  say8,{A)  "  the 
difficulty  is  to  show  a  case  where  any  voluntary  gift  has  been 
executed  in  equity."  And  again  he  says,  "whenever 
[*S44]  you  come  to  equity  to  raise  an  *interest  by  way  of  a 
trust,  you  must  have  a  valuable,  or  at  least  a  meritorious 
conmderation."  In  the  same  case(c)  the  Chancellor  says,  "in 
order  to  raise  a  trust  there  must  be  a  valuable  consideration,  or, 
at  least,  what  a  court  of  equity  calls  a  meritorious  consideration, 
such  as  payment  of  debts,  or  making  a  provision  for  a  wife  or 
child."  So  he  clears  up  what  was  left  in  doubt  as  to  the  mean- 
ing of  a  meritorious  consideration.  I  cannot  doubt  that  Lord 
Thurlow  was  of  opinion  that  a  court  of  equity  ought  to  execute 
in  agreement,  making  a  provision  for  a  wife  or  child,  as  being 

(a)  3  Bro.  C.  C.  12,  and  1  Ves.  Jun.  50.  (c)  3  B.  C.  C.  14. 

(6)  1  Vea  Jun.  62. 
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founded  upon  a  meritorious  consideration.  In  Pulvertoft  v.  Put* 
vertoft^{a)  Sir  S.  Eomilly  in  his  argument  lays  it  down  in  page 
88  as  a  point  admitting  of  no  doubt,  that  "  a  contract  would  be 
enforced  in  favor  of  a  wife  and  children."  I  would  not  in  gene- 
ral refer  to  the  arguments  of  counsel  but  on  a  point  of  this  nature, 
in  the  absence  of  authority,  it  is  excusable  to  do  so ;  and  he  refers 
to  the  case  of  Burke  v.  Dawson^  but  I  do  not  know  what  ulti- 
mately became  of  that  case.  Mr.  Leach,  in  his^  reply  (p.  98), 
stated,  that  there  was  no  instance  in  which  the  court  had  acted 
upon  the  distinction  collected  from  Lord  Thuriow's  words  in 
Caiman  v.  Sarrel^  by  enforcing  a  voluntary  agreement  even  for 
a  wife  or  child.  Lord  Eldon  says  (p.  98),  "the  question  is  not 
aB  it  is  now  put,  whether,  if  there  is  a  contract  for  a  wife  or 
children,  this  court  would  execute  that  contract  as  being  for  a 
meritorious  consideration,  but  it  must  be  considered  as 
not  resting  in  contract ;  and  the  distinction,  *he  said,  [*345] 
was  settled,  that,  in  the  ease  of  a  contract  merely  volun- 
tary (he  did  not  speak  of  a  valuable  or  meritorious  considera- 
tion), this  court  will  do  nothing.  It  is  evident  that  he  had  a 
floating  doubt  upon  it,  he  says,  "  I  do  not  speak  of  a  valuable  or 
meritorious  consideration,"  and  he  has  told  us  before,  that  in 
speaking  of  a  meritorious  consideration  he  means  a  provision  for 
a  wife  or  child,  and  he  did  not  mean  to  say  that  such  a  consider- 
ation would  not  be  sufficient.  It  is  left  then  for  me  to  decide, 
upon  principle,  whether  this  agreement,  being  founded  on  a 
meritorious  consideration,  is  to  be  enforced  by  this  court.  There 
must  have  been  many  such  agreements,  and  it  is  strange  that  it 
should  have  devolved  upon  me  to  decide  this  question.  In  my 
opinion  the  contract  should  be  specifically  executed,  although  I 
have  great  hesitation  in  laying  do^vn  the  principle  that  such  a 
contract  can  be  enforced.  I  shall  look  again  into  the  authorities, 
and  I  shall  have  an  opportunity  of  reconsidering  them  before 
we  meet  again. 

\bth  April-^Hn^  Lord  Chancellob  : — I  have  already  de- 
clared my  opinion  on  this  question ;  but  I  took  advantage  of  the 

(a)^18  Ves.  84. 
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vacation  to  consider  it  more  carefully.  The  question  is,  whe- 
ther an  agreement  for  a  meritorious  consideration,  resting  in 
fieri\  is  such  a  contract  as  a  court  of  equity  will  enforce.  It 
is  a  singular  circumstance  that  this  question  has  never  been 
decided. 

I  stated  on  a  former  occasion,  that  before  the  statute 
P346]  the  *Courts  compelled  the  specific  performance  of  agree- 
ments for  valuable  or  meritorious  considerations,  and 
that  they  viewed  meritorious  considerations  in  a  very  favorable 
light,  holding  them  to  include  not  merely  a  wife  or  child,  but 
some  collaterals,  as  a  brother,  nephew  or  cousin.  A  covenant 
to  stand  seised  was  a  mere  contract  or  agreement  by  a  person  to 
settle  or  hold  his  estate  for  the  benefit  of  his  family,  and  a  meri- 
torious consideration  alone,  without  a  valuable  consideration, 
was  sufficient  to  support  such  a  contract  Afterwards  came  the 
Statute  for  Transferring  Uses  into  Possession.  That  statute 
made  no  other  change  than  that  of  transferring  or  turning  the 
use  into  a  possession,  which  carries  the  legal  right  Now  in  th&t 
view  the  statute  operated  on  the  original  consideration.  In  the 
case  of  bargains  and  sales  the  use  is  still  raised  by  reason  of  the 
old  doctrine ;  money  or  rent  was  sufficient  to  raise  such  a  use 
upon  a  bargain  and  sale,  which  was  originally  a  contract  for  sale 
in  a  lease  not  executory.  Equity  before  the  statute  raised  the 
use,  and  after  the  statute  the  use  was  operated  upon  by  the 
statute ;  covenants  to  stand  seised,  and  bargains  and  sales,  were 
quaintly  called  conveyances,  not  operating  by  transmutation  of 
possession.  The  further  interference  of  equity  would  seem  to 
have  been  excluded,  but  the  general  voice  being  in  favor  of  the 
continuance  of  uses,  modes  were  invented  for  their  re-introduc- 
tion in  spite  of  the  statute,  and  the  statute  itself  simply  operated 
to  introduce  new  modes  of  conveyance  which  would  carry  the 
legal  estate.  But  this  did  not  interfere  with  the  ancient  equities, 
or  the  operation  of  the  statute  upon  them ;  suppose  a 
[*347]  bargain  and  sale,  in  consideration  of  five  shillings  *ihe 
statute  would  operate  on  that,  and  vest  the  legal  estate, 
because  there  was  a  valuable  consideration,  and  equity  did  not 
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inquire  into  tlie  amount  of  it.  It  had  become  a  form  of  convey- 
ance. Now  i^  since  the  statute,  it  should  be  shown  that  five 
shillings,  which  is  merely  a  nominal  consideration,  was  the  only 
one,  and  there  was  no  otiier  equity,  the  court  would  set  aside  the 
conveyance,  and  look  into  the  real  merits,  the  original  trans- 
action being  still  open  to  investigation  in  this  court,  so  that  the 
conveyance,  as  such,  still  operates  by  force  of  the  original  equity, 
that  the  consideration  was  sufficient,  and  yet  a  court  of  equity 
may  set  aside  the  conveyance,  because  it  deems  the  consideration 
insufficient. 

As  regards  covenants  to  stand  seised,  they  remain  as  before 
the  statute,  mere  agreements  to  hold  the  estate  for  the  benefit  of 
the  settler's  family.  In  Watts  v.  Bullas,{a)  the  Lord  Keeper, 
who  had  then  recently  come  out  of  a  court  of  law,  seemed  in- 
clined to  import  the  opinions  he  had  there  formed  into  equity, 
and  he  enforced  a  conveyance  in  favor  of  a  brother  of  the  half 
blood.  Lord  Hardwicke  found  fault  with  that,  and  it  certainly 
carried  the  doctrine  too  far,  but  the  principle  is  correct,  and 
there  is  no  reason  why  equity  should  not  now  execute  an  agree- 
ment, in  the  same  manner  as  before  the  statute  it  would  have 
compelled  an  execution  of  the  use,  provided  it  be  within  proper 
limits,  for  instance,  a  provision  for  a  wife  or  child. 

*Defective  executions  of  powers  are  said  to  be  anala-  [*348] 
gous  to  this  case.  Such  defective  executions  and  defect- 
ive surrenders  of  copyholds  strictly  depend  upon  the  same  rules. 
Now  in  these  cases  the  court  executes  the  intention  of  the  settler, 
either  against  his  representatives  or  the  person  taking  the  estate 
in  default  of  a  valid  execution  of  the  power  or  surrender  of  the 
copyholds,  where  there  is  a  good  consideration.  K  there  be  such 
a  consideration  the  party  taking  the  estate  is  not  permitted  to 
rely  upon  the  defect ;  but  the  court  will  effijctuate  the  intention 
of  the  settler,  and,  speaking  generally,  this  equity  is  enforced, 
not  against  the  settler  himself,  but  in  his  favor,  that  is  in  the 
execution  of  his  intention,  and  at  the  expense  of  a  third  party. 

(a)  1  P.  Wins.  60. 
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That  rule  is  now  settled.  But  this  case  does  not  rest  exactly  on 
the  same  grounds  as  defective  executions  of  powers,  as  in  cases 
like  the  present  there  is  a  contract;  whereas  the  former  do  not 
arise  out  of  a  contract,  but  depend  upon  an  intention  to  settle- 
In  all  such  cases,  however,  the  court  requires  a  sufficient  con- 
sideration, and  I  find  a  provision  for  a  wife  or  child  is  held  a 
meritorious  consideration,  proper  to  call  into  action  the  power  of 
a  court  of  equity  in  aid  of  a  defective  execution  or  surrender. 
Now  in  my  opinion  it  makes  no  difference  whether  that  power 
is  required  to  aid  a  defective  surrender,  or  to  enforce  an  agree- 
ment resting  in  fieri  In  each  case  a  sufficient  consideration  is 
necessary  to  enable  the  court  to  act.  In  the  one  case  it  has  been 
established  what  is  a  sufficient  consideration,  and  that  must 
apply  equally  to  the  other  case,  viz.,  that  now  before  the  court 

[*S49]  *I  have  before  me  a  contract  which  I  am  bound  to 
enforce,  if  there  is  a  sufficient  consideration.  The  con- 
sideration is  such  as  would  enable  the  court  to  remedy  even  a 
defective  settlement,  where  there  is  no  contract  I  think  it  a 
fortiori  sufficient  to  sustain  an  actual  contract,  and  I  shall  there- 
fore decree  a  specific  performance  of  the  agreement  I  do  not 
think  it  necessary  again  to  refer  to  the  authorities  upon  which  I 
observed  upon  the  former  occasion. 


14iih  July. — The  decree  in  this  case  was  affirmed  by  Lord 
Plunket  on  rehearing,  but  upon  other  grounds. 


Case  of  the  Solicitors  and  Attorneys.  ' 

1835:  2d  February. 

The  fees  of  solicitors  and  attorneys  upon  retainers  since  the  5th  of  January;  1826,  are 

within  the  4th  section  of  tlie  6  Geo.  4,  a  79,  and,  therefbre,  not  payable  in  the  pre»> 

«nt  currency. 

Questions  having  arisen  as  to  the  effect  of  the  6  Geo.  4,  c.  79, 
upon  the  rates  of  fees  of  solicitors  and  attorneys  in  Ireland,  they 
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were,  by  an  order  of  the  1st  of  February,  1884,  directed  to  pre- 
pare a  case  in  support  of  their  claims.  A  case  wa»  accordingly 
prepared,  and  the  question  was  argued  this  day  at  the  King's 
Inns,  before  the  Lord  Chancellor,  the  Master  of  the  Rolls,  and 
the  twelve  judges. 

Mr.  Lefiroy  for  the  solicitors  and  attorneys. 

The  questjpn  now  to  be  decided  is,  whether  the  fees  of  the 
solicitora  and  attorneys  arising  upon^  retainers  since  the 
♦Currency  Act,  are  to  be  paid  in  British  or  Irish  cur-  [*850] 
rency  ?  So  far  as  the  practice  can  be  traced  back,  the 
solicitors  and  attorneys  have  received  certain  ancient  and  accus- 
tomed fees,  and  most  of  them  appear  to  have  originated  from  the 
appointment  of  the  courts.  No  other  origin  can  be  ascribed  to 
them ;  this  may  be  collected  from  the  circumstance,  that  the 
courts  have  at  all  times  exercised,  through  the  medium  of  their 
own  officers,  the  right  of  regulating  and  controlling  those  fees. 
But  whatever  may  be  their  origin,  they  are  as  old  as  the  introduc- 
tion of  the  law  of  England  into  this  country ;  and  in  their  origin 
they  were  not  paid  in  a  depreciated  currency.  In  fact  there  was 
no  depreciated  currency  in  Ireland  previous  to  the  year  1465, 
the  5  Edw.  4,  that  is,  for  a  period  of  more  than  two  centuries 
after  the  introduction  of  the  law  of  England  into  Ireland,  conse- 
quently after  the  introduction  of  the  fees  of  attorneys  as  incident 
to  the  practice  of  that  law.  There  was  originally  no  difference 
between  the  currency  of  England  and  Ireland ;  Mixed  Money 
Ca8€,(a)  From  that  time,  down  to  the  late  Currency  Act,  those 
fees  were  paid  in  the  currency  of  the  day.  In  order  to  establish 
that  proposition  it  is  necessary  to  attend  to  three  dates,  marking 
the  periods  at  which  the  cuiTcncy  was  changed  in  Ireland.  Down 
to  the  year  1465,  the  currency  in  England  and  Ireland  was  the  same. 
After  that  time  the  Irish  currency  was  depreciated  one  fourth.  In 
the  year  1637  the  uniformity  of  the  currency  was  restored  by  pro- 

(a)  Davis'  Reports,  67^  69. 
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[*851]    clsJXiaXion  ;*MixedJfonei/Oase»{a)  At  that  time  therefore 
the  currency  of  the  two  countries  was  put  upon  precisely 

(a)  Davis'  Reports,  50. 

Copt  of  Pikoclamation  of  1637. 
By  (he  Lard  DtpuJty  and  ChvncdL 

WExn^'ORTH : — ^Whereas  the  reeords  and  aocompts  of  his  Majesde's  revenues,  cer- 
tain and  casoal  in  this  kingdom,  and  all  the  receipts  and  issues  of  his  Migestie's  mo- 
nies here,  have  heretofore  usually  been  reckoned  in  Irish  money  or  harpes,  which  is  a 
fourth  part  less  than  sterling  English,  whereby  it  hath  sometimes  happened  that  his 
Majestie's  proceese  to  sherifik,  having  issued  after  that  manner,  the  sheriflfes  in  flom« 
parts  have  been  observed  to  levye  sterling  English  money  off  the  sulgects^  instead  of 
Irish,  thereby  overcbaiging  tlie  subjects  a  fourth  part  more  than  of  right  they  ought 
to  pay,  and  the  sheriffes,  notwithstanding,  answering  in  his  Majestie's  exchequer  but 
Irish  money  onely,  according  to  the  summes  contained  ui  the  green  wax  books ; 
whereas,  if  the  records,  aocompts  and  processe,  were  all  in  sterling,  the  subject  who 
either  pays  money  to  tlie  sheriffe,  or  other  his  Majestie's  ministers,  or  receives  money^ 
out  of  his  Majestie's  exchequer,  would  thereby  more  easily  and  certunly  know  what 
he  is  either  to  pay  or  receive.  And  whereas^  it  is  observed,  that  great  unoertaintj 
sometimes  ariseth  in  the  interest  of  the  subjects,  touchmg  reservations  of  rents  or  an- 
nuities, billS)  bondSy  contracts  and  other  agreements,  made  bet^veen  party  and  party 
for  payment  of  monies,  which  is  interpreted  to  be  Irish,  if  the  word  sterling  or  Eng- 
lish be  wanting.  And,  whereas,  his  Majesty  having  taken  notice  of  the  said  incon* 
veniences,  hath  been  graciously  pleased  to  require  us  by  Act  of  councoll  and  procla- 
mation, to  prevent  the  continuance  thereoi|  and  so  to  provide,  as  that  neither  in  his 
Majestie's  receipts  or  issues,  nor  in  the  private  interests  of  his  stibjects,  any  such  dif> 
ferences  or  national  distinctions  doe  any  longer  continue.  We,  therelbre,  in  obedi- 
ence to  his  Majestie's  commands,  doe,  by  this  prochunation,  publish  and  declare,  and 
doe  hereby  strictly  chaige  and  command,  that  from  and  aAer  the  twentieth  of  March 
last,  preceding  the  date  hereof)  all  the  accompts,  receipts,  payments  and  issues,  of 
his  Majcstio's  monies  in  this  kingdom,  doe  passe  and  bo  accomptable  in  English 
money,  and  not  as  hath  been  formerly  used  in  Irish  money,  viz.,  aocompting  twelre 
pence  sterling,  for  sixteen  pence  Irish,  and  so  pro  rata  for  greater  and  lesser  summes, 
and  tliat  all  reoords  to  be  made  by,  from,  and  after  the  said  time  of  any  of  his  Majes- 
tie's monies  or  debts,  and  all  extracts  of  what  kinde  or  nature  soever  of  any  debts 
due  to  his  Majesty;  and  all  surveys,  inquisitions,  and  other  reoords  whatsoever,  shall 
be  from  thenceforth  returned,  and  made  up,  reckoned  and  aocompted  in  EngUsh 
money,  accordmg  to  the  rate  aforesaid,  and  not  as  hath  been  formerly,  and  that  all 
processes  of  what  nature  soever,  issuing  after  the  siud  time  for  any  debts  due  to  his 
Majesty,  doe  mention  the  summes  in  English  money,  according  to  the  rate  above 
mentioned,  and  that  all  reservations  of  rents,  bills,  bonds,  contracts,  and  all  other 
agreements  after  the  first  day  of  May  next,  to  be  made  and  contracted  between  party 
and  party  for  moneyos,  shall  be  understood  and  interpreted  to  be  English,  though  the 
same  have  not  the  word  sterling  or  English  added  to  them,  and  that  they  be  accord- 
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tiie  *same  footing.    In  the  year  1737,  the  currency  was    [*852] 
again  reduced  by  proclamation,(6)  making  the  money  of 

iBglj  80  adjudged  by  all  his  Majestie'a  jadges,  and  otiiers  whom  it  may  ooncem,  when 
and  as  often  as  any  controversies  of  that  kinde  shatt  rise  before  them. 

Given  at  his  Mi^estie's  Castle  of  Dublin,  the  sixth  day  of  April,  ui  the  thirteenth 
yeare  of  his  Majestie's  raigne.    Anno  Dom.  1637. 

(h)  Copy  op  Pboclamation  op  1737. 
By  the  Lords  Justices  and  CouneeU, 
Bu  Armach.     Wyndham,  C.    MBn^Bople, 

Whereas  his  Majesty  has  been  pleased  to  signii^  his  royal  pleasure,  that  a  proda* 
mation  should  issue  for  regulating  the  gold  coins,  current  in  this  kingdom,  and  for 
that  purpose,  his  M^esty^  order  in  council,  bearing  dflte  at  his  court,  at  Hamptea 
Court,  the  twenty-first  day  of  July,  1737,  has  been  transmitted  to  ua,  setting  forth, 
that  whereas  the  Lord  Lieutenant  and  council  of  this  kingdom,  hare  represented  to 
his  Majesty,  that  there  is  at  present  a  great  scarcity  of  silver  coin  in  this  kingdom, 
occasioned  by  persons  being  tempted  to  cany  it  out  of  this  kingdom,  to  make  an  ad- 
vantage  thereof,  and  that  the  greatest  part  of  the  gold^  coin  current  here,  is  m  the 
two  larger  pieces  of  Portugal  gold,  one  of  which,  passing  for  four  pounds,  and  the 
other  for  forty  shillings,  great  inconveniences  and  difficulties  daily  arise  in  obtaining 
change  for  the  same,  and  there  being  a  disproportion  between  the  value  of  the  said 
largo  pieces  and  lesser  pieces  of  foreign  gold  coin,  to  the  advantage  of  tho  larger,  the 
same  lias  occasioned  likewise  a  scarcity  of  the  lesser  pieces  of  gold  coin,  by  moans 
whereof  great  distress  has  been  brought  upon  the  trade,  and  particularly  the  linen 
manufacture  of  this  kingdom,  and  also  upon  bis  Majesty's  forces  here^  and  therefore* 
humbly  prayed  that  the  gold  coin,  both  English  and  foreigpa,  current  here,  miglit  bo 
rated  at  the  quantity  of  English  silver  they  usually  pass  for  in  England,  with  on  al- 
lowance of  some  small  advantage  to  the  lesser  pieces.  And,  whereas,  the  Lords  Com- 
missioners of  his  Majesty's  Treasury  (to  whom  his  Majesty  thought  proper  to  refer  the 
consideration  of  the  sold  representation)  have  reported  to  his  Majesty  in  council,  that 
they  had  taken  the  opinion  of  the  late  master-worker,  and  the  rest  of  the  principal 
officers  of  his  Majesty's  Mint  thereupon,  who  proposed  that  a  reduction  should  be 
made  in  the  value  of  the  gold  coins,  current  in  this  kingdom,  at  least  as  low  as  they 
are  in  Great  Britain,  and  the  disproportion  between  the  larger  and  lesser  pieces 
should  be  rectified ;  which  said  proposal  being  agreed  to  by  the  said  Lords  Commis- 
sioners of  the  Treasury,  and  approved  of  by  his  Majesty  in  council,  his  Majesty  has 
been  graciously  pleased,  by  his  said  order  in  oouncQ,  to  order  that  the  following 
pieces  of  gold  current  in  this  kmgdom,  do  pass  in  payment  within  this  kingdom,  at 
the  rates  hereinafter  respectively  specified,  and  that  a  proclamation  should  be  issued 
to  that  effect.  We,  therefore,  the  lords  justices  in  council,  in  obedience  to  his  Ma- 
jesty's said  order,  do  by  this  our  proclamation,  publish  and  declares,  that  the  sevend 
pieces  of  gold  cohi  hereinafter  mentioned,  shall  firom  and  afUr  the  10th  day  of  Sep* 
tember  next  pass  and  be  accepted  in  oU  rooc^pts  and  pi^menlB^  as  well  to  and  &om 
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[*363]  England  *curr6nt  in  Ireland  for  one  thirteenth  more 
than  ii^  England.    Down  to  1826  the  currency  remained 

[*854]  so,  the  *Act  restoring  the  nniformity  of  the  currency  in 
both  countries  having  passed  in  the  previous  year. 

[*365]  During  all  *this  time  the  Irish  solicitors  and  attorneys 
•  were  paid  their  fees  in  the  aliquot  parts  of  a  pound,  in 

[*856]  the  currency  of  the  day  .(a)  Returns  of  the  fees  *of 
officers  were  made  under  commissions  issued  at  different 

periods,  and  in  those  returns  certain  fees  of  the  attorneys  appear 

incidentally.    In  England  also,  the  fees  of  the  solicitors  and 

attorneys  have  always  been  aliquot  parts  of  the  pound  sterling 


liis  Majesty,  as  otherwise,  however,  as  current  money  within  this  kingdonif  at  the 
•everal  rates  hereinafter  respectively  specified,  and  none  other,  that  is  to  say, 


Tlie  goinea  at       -        -        -        -        • 

The  half  guinea 

The  moidore        -        -        -        .        - 
The  half  moidore       -        -        -        -        . 
The  quarter  moidore     -        -        -        - 
The  quadruple  pistole        .        .        •       . 
The  Spanish  or  French  double  pistole    - 
The  Spanish  or  French  pistole    - 
The  Spanish  or  French  half  pistole 
The  Spanish  or  French  quarter  pistole 
The  French  Louis-d'or,  of  the  new  species 
The  French  half  Louis-d'or 
The  French  quarter  Louis  d'or 
The  piece  of  new  gold  coin  of  Portugal     - 
The  half  piece  ditto     -        -        -        - 
The  quarter  piece  ditto    -        -        -        - 
The  half  quarter  ditto          ... 
The  sixteenth  ditto 


WEIGHT. 

VALUE. 

dwt.  grs. 

£■.<!. 

0     0 

1     2     9 

0     0 

0  11    41 

6  22 

19     3 

3  11 

1  14     8 

1  17i 

0     7     4 

17     8 

3  13     0 

8  16 

1  16     6 

4     8 

0  18     3 

8     4 

0     9     2 

1     2 

0    4    7 

6     6 

12     0 

2  14i 

0  11     0 

1  n 

0     5     6 

18  lOi 

3  17     8 

9     5i 

1  18  10 

4  14i 

0  ID     6 

2     7i 

0     9  10 

1     3i 

0    4  11 

And  if  any  of  the  aforesaid  pieces  of  foreign  gold  shall  want  of  the  respective 
weights  hereinbefore  mentioned,  then  allowance  is  to  be  given  of  two  pence  for  each 
grain,  one  penny  for  half  a  grain,  and  one  halfpenny  for  one  quarter  of  a  grain,  so 
wanting  in  any  piece  of  the  said  foreign  gold  coins,  and  so  proportionably  for  every 
greater  want  of  weight  in  the  said  pieces ;  and  in  case  such  defect  of  weight,  as  afore- 
said, shall  be  supplied  in  manner  aforesaid,  then,  and  in  such  case,  every  piece  so  de- 
fective in  the  weight,  as  aforesaid,  and  that  defect  of  weight  so  supplied  as  aforesaid, 
is  to  be  henceforth  allowed,  and  to  pass  as  current  money  as  aforesaid,  Ac. 

Given  at  the  Council  Chamber  in  Dublin,  the  10th  of  September,  1737. 

(a)  The  following  Table  was  referred  to  as  exhibiting  the  fees  of  attorneys,  re- 
tomed  in  the  years  1635,  1718,  1733,  and  1768,  for  duties  performed  in  the  ofiBco  of 
the  Second  Kemembrancer  of  the  Court  of  Exchequer. 
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Case  of  the  Solicitors  and  Attomejs. 


of  the  money  of  the  day,  notwithstaiiding  that  the  correucy  in 

England  has  also  varied  from  time  to  tune.(a)    This 

must  be  ascribed  *either  to  the  circumstance  that  these    [*357] 


Vor  eertain  Acts  petformed  by  Attorneyi  In  tiie  Office 
of  tU  Oerk  of  the  Pipe. 


^nn,  to  the  attonie7  m  tiie  flame  office  who 
writeth  the  booki^  and  likewise  attendetb 
thesame 

MmLt  to  the  attoniejin  said  ofiSoe  fiur  drawing 
up  a  copy  of  the  record  verbatim^  which  is 
called  the  ibot  of  hk  acootmt      -  • 

Menif  to  the  attomej  for  drawing  tiie  aberiff 's 
qttiettts  est 

Jlawif  to  the  attorney  for  his  attendance  at 
every  aheriff'a  opposal 

item,  to  him  for  his  attendance  at  every  sher- 
iff's caeting  out  of  coort 

Mem^  to  him  for  examining  and  quoting  the 
foreign  account  of  every  sheriff  which  is  de- 
clared before  the  Lord  Chief  Baron,  and  cer- 
tified by  the  auditors,  containing  the  sever- 
al fleizupes,  felott'a  goodi  of  the  whc^e  year 
to  be  charged  upon  the  sheriff  in  the  records 
of  the  pipe 


Fees  returned 
in  1685.    . 


6        S 


Same  Feei  re 
turned  In 
and  repeated 

mim. 


ms  Same 


£     «.    dL 
0       6       8 


80 


Fees  re- 
peated in  1 70S 


40 


8 


8 

8 

8 

i 
4 


(a)  llie  following  Tablk  was  referred  to  as  showing  the  decrease  in  purity,  weight 
send  value  of  gold  coins  in  England,  from  the  first  known  coinage  of  gold  in  England. 
fio  the  laat  alteration  made. 


A  D 

Time  of  making  alterations,  and  the  name  of 

one  coin  of  eaoh  coinage. 

IStfit 

4iet  Henry  IIL  of  fine  gold,  the  Penny 

1344 

18th  Edward  IIL, 

the  Florin 

1344 

18th 

Bose  Noble 

1346 

20th          " 

u 

1353 

'  27th 

It 

1414 

2d  Henry  V. 

M 

1460 

1st  Edward  rv. 

<f 

1465 

5th            « 

li 

1527 

18th  Henry  Vin. 

II 

1544 

35th          " 

Atigel 

1545 

36th  Henry  VIIL, 

Sovereign. 

1549 

3rd  Edward  VI. 

i( 

1551 

5th            " 

it 

1553 

IstMary, 

Angel 

1558 

1st  Elizabeth 

(1 

1601 

43d 

u. 

1603 

1st  James  L, 

Sovereign 

1604 

2d            " 

Unit 

1605 

3d            " 

Angel 

1610 

9th           "   OoM   ooins 

then  extant 

raised  10  percent  by  pio- 

damation 

Fineness. 

Weight  of 
flnegoM. 

Current 
▼aloe. 

Oarets.  Qn. 

Grains. 

s.      d. 

24 

0 

45 

1    8 

23 

34 

108 

6    0 

28 

3i 

138 

6    8 

23 

3i 

128 

6    8 

23 

3i 

120 

6    8 

23 

3i 

108 

6    8 

23 

3i 

120 

8    4 

23 

34 

120 

10    0 

23 

34 

120 

11     8 

22 

0 

80. 

8    0 

20 

0 

192 

20     0 

22 

0 

169 

20    0 

22: 

0 

178 

20    0 

23 

34 

80 

6    8 

23 

34 

80 

10    9 

22 

0 

78 

10    0 

22 

0 

171 

20    0 

22 

0 

154 

20    0 

23 

34 

71 

10  a 

17 
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fees  were  in  their  institatioii  appointed  by  the  court  to  be  oear- 
tain  aliquot  parts  of  a  pound,  or  to  the  common  law  principle^ 
that  all  liabilities  to  the  payment  of  money  were  to  be  dis- 
charged according  to  the  currency  of  the  day;  Mixed  Money 

0a8e,{a)    Whatever  the  king  has  the  prerogative  to  do 
[*368]    ^by  proclamation,  is  of  equal  validity  with  an  Act  of  the 

legislature,  and  if  the  change  of  the  cuirency  in  1826 
had  been  by  proclamation,  the  solicitors  and  attorneys  would 
have  been  entitled,  as  in  1637,  to  be  paid  in  the  new  currency, 
and  it  can  make  no  difference  as  to  their  rights,  whether  the 
alteration  in  the  currency  was  made  by  proclamation  or  by  Act 
of  Parliament.    The  Currency  Act  commences  by  reciting  the 
great  inconveniences  arising  firom  the  difference  of  the  currency, 
and  that  it  would  be  expedient,  without  disturbing  the  relation 
of  debtor  and  creditor,  that  there  should  thereafter  be  on©  uni- 
form currency,  and  it  enacts,  that  after  the  commencement  of  the 
Act,  allgifts,  grants,  contracts,  &c.,  which  shall  be  had,  made,  done, 
&c.,  shall  be  had,  made,  done,  executed  and  entered  into  according 
to  the  currency  of  Great  Britain,  and  shall  be  had,  made,  done,  &c., 
according  to  such  currency,  except  as  thereinafter  especially  pro-' 
vided,  unless  the  contrary  be  proved  to  have  been  the  intention  of 
the  parties.  Then  comes  the  second  section,  which  carries  into  effect 
that  saving  which  the  legislature  had  annoimced  in  the  recital,  and 
it  saves  all  contracts  and  debts  due,  or  to  grow  due  under  any  con- 
tract, dealing  or  transaction,  had,  made  or  entered  into  at  any 


A.D. 


1619 
1626 
1625 
1661 


1663 
1696 


17n 


Time  of  makfni^  alteraUons,  and  the  name  of 
one  coin  of  each  coinage. 


20th  "  Angel 

1st  Charies  I.  '* 

l8t  "  Unit 

1st  Charles  n.    Gold  coins  then  extant 
raised  14  per  cent,  and 
upwards  by  proclamation 
16th         **  Guinea 

*lth  and  8th  William.    In  this  year' 
the  Gumea  was  made 
legally  coirent  at  the 
prioes  here  mentioned 
3d  George  L    And  at  this  time  made 
legally  current  at 

(a)  J)avi8  48, 12. 


Fineness. 

Weight  of 
fine  gold. 

Carets.  Ors. 
23     34 
23     3i 
22     0 

Grains. 

64 

64 

140 

22    0 

129 

• 

Carrent 

▼alue. 
s.     d. 
11     0 
10     0 
20    0 


20  0 

[28  0 

26  0 

22  0 


21    0 
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•lime  before  the  commencement  of  the  Act.  It  is  then  qnite  plain 
that  the  policy  of  this  Act  was,  in  all  cases  where  the  parties 
were  silent,  to  have,  as  far  as  possible,  all  future  contracts  ca3> 
ried  into  execution  in  the  currency  of  the  day.  Now  retainers 
subsequent  to  the  Act  are  contracts  entered  into  under 
the  first  section,  and  *therefore  ought  to  be  discharged  [*859] 
in  the  present  currency.  But  as  regards  suits  in  pro- 
gress before  the  Act,  it  is  admitted  that  the  fees,  being  founded 
upon  antecedent  retainers,  should  be  paid  in  the  old  currency. 
It  cannot  be  said  that  this  argument  would  open  a  right  to  all 
the  officers  of  the  court  to  be  paid  their  fees  in  the  currency  of 
the  day ;  their  case  is  distinguishable  from  that  of  the  attorneys, 
inasmuch  as  the  attorney's  fee  arises  upon  a  contract,  whereas 
that  of  the  officer  arises  out  of  the  discharge  of  an  imperative 
duty :  moreover,  the  fees  of  the  officers  are  settled  by  Act  of 
Parliament,  but  the  fees  of  attorneys  are  left  as  they  ever  had 
been.  Great  inconvenience  will  arise  if  it  is  held  that  the  fees  of 
the  solicitors  are  to  be  paid  in  the  old  currency,  as  they  will  have  to 
keep  their  accounts  in  dififerent  currencies,  contrary  to  the  policy 
of  the  Act.  By  the  general  order(a)  of  1882,  certain 
fees  were  given  to  *the  attorney  in  the  present  currency,  [*860] 
and  if  their  ancient  fees  are  to  be  paid  in  the  old  cur- 
rency, great  confusion  must  arise  in  preparing  their  bUls  of  costs* 

The  AUcrney-OeBeralf  coTUra. 

The  instant  the  attorney  is  retained  be  contracts  duties,  and 
for  the  discharge  of  these  he  is  entitled  to  certain  fees,  by  virtue 

(a)  By  an  order  of  the  8th  day  of  ICay,  1832,  signed  by  the  twelve  Jtidgee»  it  teof^ 
deredf  that  from  and  after  the  first  day  of  Trinity  Term  next,  in  all  actions  to  whidi 
the  rule  of  Hilary  Term,  2  Wm.  4,  for  shortening  declarations  shall  apply,  if  the  debt 
shall  amount  to  the  sum  of  20^  or  upwards,  and  the  declaration  shall  contain  lees 
than  twenty  sheets,  the  taxing  oflBoer  shall  allow, 
Vor  the  declaration,  instructions  to  counsel,  draft,  and  engrossing  of  the 

declaration,  the  sum  of  -        '       .       .       .       .  -       «       £1  11  6 

And  for  the  attorney's  fee,  on  enrolling  any  judgment  -  -  *  •  0  7  6 
And  for  the  attorney's  fee  Ipr  attending  to  tax  costs  -  -  >  -  0  6  8 
provided  that  this  order  shall  not  extend  to  cases  ui  which  several  actions  shall  be 
brought  on  the  same  bill  or^note  against  several  peitieB  theretck 
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IB:  some  cases,  of  Acts  of  Parliament  and  roles  of  conr^  and  m 
other  cases  by  a  sort  of  prescriptiye  right  The  fee  being  regu- 
lated and  ascertained  by  any  one  of  these  modes,  it  is  not  compe- 
tent to  him  to  increase  it,  or  to  the  suitor  to  diminish  it  No 
distinction  can  be  drawn  between  the  case  <xf  the  officer  of  the 
court  and  attorney  and  solicitor ;  with  reference  to  the  construo* 
tion  of  this  Act  they  stand  precisely  upon  the  same  footing ;  and 
it  is  because  attorneys  and  solicitors  are  officers,  that  any  questicHk 
of  this  sort  can  be  submitted  to  the  present  tribunal. 

The  first  section  of  l^e  Act  <^  Parliament  relates  to  futoie 
contracts ;  contracts  in  their  nature,  and  according  to  the  l^;ai 
definition  of  the  term,  contracts.  In  the  second  clause  of  the  Act 
there  are  three  distinct  objects ;  the  first  is  a  proyision  which  re- 
lates to  gifts  and  contracts,  subsisting  at  the  time  of  the  Act ;  the 
second  relates  to  the  case  where  the  contract  was  already  made^ 
and  where  debts  were  to  grow  due  thereafter;  but  the  third  re- 
lates to  this  particular  case,  it  relates  to  cases  where  fiitu^  acts 

of  the  parties  were  necessary  in  order  to  create  a  lia- 
[*861]    bility,  *but  where  the  law  had  previously  measured  the 

amount  of  the  compensation,  when  the  liability  was 
once  incurred.  The  first  section  is,  from  its  very  nature,  inap- 
plicable to  the  case  before  the  court,  because  that  section  relates 
to  cases  where  the  contract  is  entirely  in  the  power  and  domin- 
ion of  the  parties;  but  the  second  section  elearly  includes  this 
case.  There  were,  previous  to  the  passing  of  the  Act,  statute  laws 
and  rules  of  court  prescribing  the  fees  of  officers  and  attorneys : 
these  were  all  the  means  by  which  the  liability  to  pay  money 
was  to  be  ascertained  and  fixed ;  they  were  all  in  existence  be* 
fore  the  passing  of  that  Act,  and  are  the  "transactions,  dealings, 
matters  and  things  relating  to  money  or  involving  or  implying 
the  payment  of  money  or  the  liability  to  pay,  which  shall 
have  been  or  shall  be  acknowledged,  confessed,"  &c,,  before 
the  commencement  of  the  Act  The  tenth  section  also  seems 
applicable  to  this  case  as  being  a  liability  arifting,  not  out  of  a 
contract,  but  out  of  implication  of  law  founded  upon  a  con- 
tract;  that  is,  upon,  rules,  Acts  of  Parliament,  and  prescriptive 
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usage,  by  which  attomejs^  fees  are  regulated,  and  which  weie  in 
force  pri<»r  to  the  commencement  of  the  Act 

The  Lord  Chartodtor  directed  the  attention  of  the  coonsel  fiur 
the  solicitors  to  the  fourth  section,  as  appearing  to  him  to  include 
their  case. 

Mr.  Jackaanj  in  reply. 

The  only  section  of  the  Act  which  can  affect  the  right  of  the 
solicitors  and  attorneys  is  the  fourth,  and  there  are  no 
♦words  in  it  which  can  apply,  by  any  rule  of  construe-  [*862] 
tion,  to  their  fees ;  it  does  not  relate  to  contracts.  The 
Vords  aye,  "due  or  payable  under  the  authority,  or  by  virtue  of 
any  usage  or  custom  which  shall  be  in  force  prior  to  the  commence* 
ment  of  the  Aol"  The  fees  are  founded  upon  contract,  althoi^gh 
the  amoimt  may  have  been  regulated  by  custom  or  usage.  More* 
over  the  words  customs  and  usages  relate  to  something  yusdem 
yeTieris  with  the  matters  in  the  other  parts  of  the  section,  i.  e.,  to 
the  public  revenue,  &c  K  the  words  usage  or  custom  in  this 
section  are  to  be  applied  to  fees  of  attorneys,  it  is  essential  to  see 
what  that  usage  and  custom  was  with  respect  to  their  fees  ante* 
nor  to  the  depreciation  of  the  currency  in  Ireland.  But  suppo* 
sing  the  section  does  apply  to  attorneys'  fees,  it  is  inoperative,  as 
the  custom  and  usage  was  toallow  them  their  fees  in  aliquot 
parts  of  the  pound  sterling  of  the  currency  of  the  day. 

The  court  having  deliberated  for  some  time,  the  Lord  Chan- 
cellor then  pronoimced  judgment 

The  judges  have  considered  the  case,  and  the  question  before 
them,  simply  upon  the  claim  of  right  under  the  Act  of  Parlia- 
lasnt,  and  therefore  they  have  not  at  all  entered  into  the  ques- 
ti^ot  whedier,  under  existing  circumstanx^  the  fees  ought  to  Ihi 
raised  in  the  courts  of  law  or  in  the  courts  of  equity.  It  may 
turn  out  that  they  ought  to  be  raised  in  both ;  it  may  turn  out 
that  they  should  be  raised  in  one,  and  not  in  the  other,  and  it 
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may  turn  out  that  they  should  be  xaised  in  neither.  It 
[*863]    is  a  question  to  be  eonsideredy  ^and  upon  which  tlie 

judges  will  be  ready  to  enter.  But  upon  the  question 
now  before  them,  they  are  of  opinion  that  the  case  is  provided 
for  by  the  words  which  are  to  be  found  in  the  fourth  section  of 
the  Act  of  Parliament^  and  therefore  they  are  of  opinion,  that^  as 
a  mattw  of  right,  the  attorneys  are  not  entitled  to  that  which 
they  claim.(a) 


Birch  v.  Hutchinson'. 

1836:  'Ith  Febraaiy. 

Notwithstanding  the  4  ft  6  Wm.  4,  c.  78,  a  replication  cannot  be  filed,  without  aa 
oflBce  copy  of  the  answer  being  taken  oat ;  bnt  after  a  decree  an  answer  is  a  p^ier 
or  document,  within  the  ITth  section  of  tiial  Act^  of  which  the  aoifcor  nu^  hare  » 
partial  copy. 

An  application  was  made  on  tbe  part  of  the  plaintiflfe  for  an 
order  that  the  Deputy  Keeper  of  the  Rolls  should  forthwith  file 
the  replication  to  the  answer  of  the  defendant,  although  no  at- 
tested copy  of  the  answer  had  been  taken  out,  and  without  the 
plaintiff  being  compelled  to  take  out  any  copy  of  said  answer. 

Mr.  Warren^  m  support  of  the  motion. 

The  question  here  arises  upon  the  construction  of  the  17th 
section  of  the  4  &  5  Wm.  4,  c.  78.(6)    Mr.  Smith,  the 

[*364]  *plaintiff 's  solicitor,  applied  to  the  Deputy  Keeper  of 
the  Rolls  to  file  a  replication  in  this  cause,  without  hav* 

ing  taken  out  a  copy  of  the  answer,  considering  that  an  answer 

(a)  The  arg:umentB  in  this  case  have  been  abridged  fit>in  Mr.  MongwfCs  notes. 

(6)  By  the  Itth  section  it  is  enacted,  that  no  person  shall  be  oompelled  <Nr  reqniM. 
to  take  or  pay  fi)r  a^y  oopy  of  any  paper  or  document  being  in  any  office  of  the  said 
ooort ;  and  that  every  person  shall  be  at  liberty  to  take  out  and  pay  for  only  so  much 
or  such  part  of  any  paper  or  document,  being  in  any  office  of  the  said  court,  as  such 
person  may  require,  without  being  in  any  case  oompelled  to  take  out  or  pay  for  th» 
entire  of  the  paper  or  document  being  in  the  office. 
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to  a  paper  or  document  within  the  meaning  of  that  section.  The 
Deputy  Keeper  of  the  Rolls  refuses  to  file  such  replication  unless 
the  plaintijET  shall  take  out  an  attested  copy  of  the  answer,  and 
relies  upon  the  ancient  practice  of  court  as  laid  down  in  No.  7  of 
Primate  Boyle's  Rule8,(a)  and  insists  that  the  practice  has  not 
been  varied  by  the  late  Act  of  4  &  5  of  Wm.  4,  c.  78,  and  that 
the  words  ''papers  or  documents"  do  not  include  pleadings. 
The  object  of  Primate  Boyle's  Rule  was  to  insure  accuracy  in  the 
pleader;  but  by  the  new  practice  a  formal  replication  is  to  be 
filed  in  every  case ;  the  practice,  therefore,  of  taking  out  a  copy 
of  an  answer  is  unnecessary,  the  reason  for  it  having  ceased.  It 
appears  firom  the  preamble  of  the  Act  that  the  object  was  to  di- 
minish the  expense  of  the  suitors,  which  will  be  defeated  if  they 
are  compelled  to  take  out  copies  of  answers  which  may 
be  *peTfectly  useless  to  them.  By  the  16th  item  in  [*365] 
schedule  No.  2,  to  the  4  Geo.  4^  c.  $1,  the  Deputy 
Keeper  of  the  Rolls  is  entitled  to  demand  a  fee  of  6  l-2d.  per  sheet 
"  for  the  attested  copies  of  pleadings,  and  of  all  records  and  other 
documents."  In  No.  3,  item  6,  the  examiner  is  allowed  a  similar 
fee  "for  copies  of  reports,  charges,  discharges, .and  all  other 
documents."  Again,  in  schedule  10,  item  46,  a  fee  is  allowed  to 
the  clerk  of  the  hanaper  "  for  every  writ,  pleading,  or  other 
document"  These  show  clearly  that  the  word  "  document"  is 
considered  by  the  legislature  as  synonymous  with  a  "pleading." 
An  answer,  therefore,  is  a  document,  and  within  the  meaning  of 
the  17th  section.  The  Deputy  Keeper  of  the  Rolls  also  relies 
upon  the  122d(J)  and  124tli(J)  of  the  new  rules,  and  insists  that 

(a)  By  this  rule  it  was  ordered,  "  That  no  coimsel,  or  any  of  the  six  derks  do  draw 
any  answer  to  a  bill,  without  having  an  attested  oopy  of  the  bill  before  him,  for  any 
replication,  without  haying  an  attested  oopy  of  the  answer,  and  so  of  other  pleadings ; 
and  in  case  any  such  pleadings  shall  be  tendered  at  the  rolls  office,  where  a  copy  of 
the  former  pleading  has  not  been  taken  out  as  aforesaid,  the  derk  of  the  rolls  may 
reftise  the  filing  thereoC"    QKti^B  RuleSj  Appen.  3,  Rule  7. 

Qf)  The  132d  rule  (29th  Not.  1834),  directs^  ''that  the  six  derk  for  any  par^  in 
the  cause,  upon  lodging  with  him  the  certificate  that  publication  has  passed,  and 
also  a  rolls*  certificate,  that  one  entire  copy  of  the  pleadings  has  been  taken  out, 
shall  be  at  liberty  to  issue  a  subpoena  to  bear  judgment  when  the  same  is  necessary." 

(e)  The  following  is  he  part  of  the  124th  rule  (39th  November,  1834)  refened 
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by  those  rules  one  entire  copy  of  the  pleadings  must  h& 
[*S66]  *taken  out  before  a  cause  can  be  set  down  for  healings 
but  the  present  application  is  not  to  have  the  cause  set 
down,  but  merely  to  have  the  replication  filed,  and  so  fiir  ficom 
the  128d  new  rule  being  &yorable  to  that  vie^  on  the  contrary, 
it  may  be  implied  from  it  that  publication  may  pass  b^ore  ite 
entire  copy  of  the  pleadings  is  taken  out. 

The  AUomey-Oeneral  for  the  Deputy  Keeper  of  the  Bella 

This  claim  rests  upon  the  construction  of  the  17th  section,  and 
if  the  construction  contended  for  be  correct,  Primate  Boyle's  rule 
must  be  considered  as  superseded*  The  object  of  that  rule  waa^ 
that  there  might  be  in  existence  an  authentic  copy  of  the  plead* 
ings,  to  which  the  court  itself  might  have  recourse  without  refer* 
ring  to  the  original  record ;  that  reason  for  the  practice  still  coa- 
tinues,  and  the  new  rules  are  made  upon  the  supposition  that 
Primate  Boyle's  rule  is  in  fiill  force.  The  122d  new  rule  only 
requires  that  a  certificate  of  one  entire  copy  of  the  pleadings 
having  been  taken  out,  should  be  produced  before  a  subpoena  to 
hear  judgment  can*  be  issued,  from  which  no  inference  can  bo 
drawn  that  the  copy  need  not  be  taken  out  until  then. 
[*867]  The  4th  8ection,(a)  coupled  with  the  17th  *section,  afr 
fords  an  explanation  of  the  latter ;  by  the  former  the 
suitor  is  enabled  to  take  an  office  copy  of  so  much  only  of  any 
"  decree,  order,  report,  or  exceptions,"  as  he  may  require,  and  is 

to.  "  And  that  in  all  cases  where  a  subpoena  to  hear  judgment  is  unnecessary,  the 
siz  clerk,  upon  having  lodged  with  him  a  certificate  of  publication  having  passed, 
and  likewise  a  certificate  of  one  entire  copy  of  the  pleadings  having  been  taken  out^ 
where  such  oertiflcates  are  now  necessary,  shall  be  at  liberty  to  transmit  to  the  B^ 
gistrar  a  like  docket  for  setting  down  the  cause,  to  the  end  that  the  •everal  cansaB 
eihall  bi  placed  in  the  proper  list  for  hearing." 

(a)  The  4fh  section  of  4  ft  6  Wm.  4,  c.  78,  enacts,  that  any  peraon  shall  be  at 
liberty  to  take  an  office  copy  of  so  much  only  of  any  deeree,  order,  report,  or  ezoep* 
lions  as  he  may  require;  and  thajt^  unlees  the  court  shall  otherwise  specially  dktdtf 
no  redtals  shall  be  introduced  in  any  decree  or  order  of  the  said  court;  but  th» 
pleadings,  petition,  notice,  report,  evidences,  affidavits,  exhibits,  or  other  matters  or 
documents,  on  which  such  decrees  or  orders  shall  be  founded  shall  merely  be  re- 
ftvred  to. 
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expresAj  ecMofined  to  the  Ibnr  epecieB,  aad  thoBd  only  are  tb^ 
doQuinente  lefiaiced  to  in  the  17th  seotion. 

The  Lord  CHiJ^csLLOB : — ^The  question  heie  is,  whether  a 
party  may  file  a  replication  without  taking  out  a  oopy  of  the  an- 
swer; or  Whetiier  a  party,  before  replication,  is  entitled  to  de- 
mand firom  the  officer  acopy  of  part  of  an  answer.  Theclause  in 
the  Irish  Act  of  4  &  6  Wm.  4,  c.  78,  is  founded,  as  I  suspected, 
on  the  English  Act ;  though  the  practice  in  Ireland  is  different 
firom  the  English  practice,  and  is  independent  of  the  Act  The 
Irish  practice  depends  on  a  rule  of  Primate  Boyle.  This  rule, 
the  only  object  of  which  appears  to  be  to  insure  the  accuracy  of 
counsel,  winds  up  by  saying,  that  no  counsel  or  any  of  the  six 
derks  do  draw  any  answer  to  a  bill  without  haying  an  attested 
oopy  of  the  bill  before  him,  nor  any  replication  without  having 
an  attested  copy  of  the  answer,"  therefore  (if  this  rule  have 
not  become  obsolete  and  &llen  into  disuse)  independently  of  the 
Act,  a  party  cannot  file  a  replication  without  having 
♦taken  out  an  oflBlce  copy  of  the  answer.  The  4  &  5  W.  [*868] 
4,  c.  78,  provides,  in  section  4,  in  these  words,  "  that 
any  person  shall  be  at  liberty  to  take  an  office  copy  of  so  much 
only  of  any  decree,  order,  report  or  exceptions,  as  he  may  re- 
quire." This  is  expressly  confined  to  office  copies  of  decrees,  &a 
By  the  17th  section  it  is  enacted,  "  that  no  person  shall  be  com* 
peUed  or  required  to  take  or  pay  for  any  copy  of  any  paper  or 
document  bemg^n  any  office  of  the  said  court,  and  that  every 
person  shall  be  at  liberty  to  take  out  and  pay  for  only  so  much 
or  such  part  of  any  paper  or  document,  being  in  any  office  of  the 
said  court,  as  such  person  may  require,  without  being  in  any 
ease  compelled  to  take  out  or  pay  for  the  entire  of  the  paper  or 
document  being  in  the  office,"  Now  the  question  is,  whether, 
pending  a  cause,  and  before  a  decree,  an  answer  is  a  paper  or 
document  within  the  meaning  of  this  section.  If  we  look  at 
orders  122  and  124  we  find  that  cme  entire  oopy  of  the  pleadings 
must  be  taken  out,  but  these  rules  do  not  conclude  the  question  as 
to  what  time,  or  when  such  copy  should  be  taken  out  They, 
however,  show  the  view  which  the  Lord  ChanceUor  and  MasteiP 
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of  the  Rolls  took  of  the  Act.  If  I  decide  that  a  party  cannot 
before  replication  demand  a  copy  of  part  Of  an  answer,  I  shall  do 
no  injury,  as  an  entire  copy  of  the  pleadings  mtist  be  taken  out 
before  the  cause  can  be  set  down.  In  the  English  Act,  8  &  4 
W.  4,  c.  94,  from  which  both  these  clauses  are  taken,  it  is  en- 
acted in  section  10,  "that  any  person  shall  be  at  liberty  to  take 
an  office  copy  of  so  much  only  of  any  decree,  order,  re- 
[*869]  port  or  exceptions,  as  he  may  require,"  and  *that,  unless 
the  court  shall  othetwise  specially  direct,  no  recitals 
diall  be  introduced  in  any  decree  or  order  of  the  said  court,  but 
the  pleadings,  petitions,  notice,  report,  evidences,  affidavits,  ex- 
hibits or  other  matters  or  documents,  on  which  such  decrees  or 
orders  shall  be  founded,  shall  be  merely  referred  to.  Section  4 
in  the  Irbh  Act  is  copied  fix)m  that ;  section  19  of  the  English 
Act  is  the  corresponding  section  to  section  17  of  the  Irish  Act^ 
but  with  considerable  variations.  (His  Lordship  here  read  the 
17th  section  of  4  &  5  W.  4,  c.  78.)  When  I  read  that  section,  I 
said  I  suspected  that  it  related  to  papers  and  documents  in  the 
Master's  office.  Now  the  19th  section  of  the  English  Act  enacts 
"  that  no  person  shall  be  compelled  to  take  or  pay  for  any  copy 
of  any  paper  or  document  being  in  the  office  of  any  Master  in 
ordinary,  and  that  every  person  shall  be  at  liberty  to  take  a  copy 
of  such  part  only  as  he  may  require  of  any  paper  or  document, 
being  in  the  office  of  any  such  Master,  and  of  any  interrogatories 
and  depositions,  being  in  the  office  of  either  of  the  examiners  of 
said  court."  I  was  satisfied  that  whoever  drew  this  section  in 
the  Irish  Act  had  the  Master's  office  particularly  in  his  view,  and 
I  find  from  this  clause,  from  which  the  section  in  the  Irish  Act 
is  copied,  that  it  relates  to  papers  in  the  Master's  office.  But  it 
is  extended  in  the  Irish  Act  to  papers  in  any  office  of  the  court 
The  English  as  well  as  the  Irish  Act  is  defective ;  for  it  does  not 
apply  to  pleadings  which  the  Act  directs  shall  not  appear  on  the 
face  of  the  decree.  It  is  clear  that  under  the  English 
[*870]  Act  a  suitor  cannot  obtain  a  *copy  of  a  part  of  an  an- 
swer, though  he  is  entitled  to  partial  copies  of  papers 
and  documents  in  the  Master's  office,  and  of  the  interrogatories 
and  depositions  in  the  office  of  the  examiners.    By  the  4  Geo.  4, 
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c  61,  sch.  No,  2y  I  find  a  charge  of  28.  6d.  is  allowed  for  every 
searcli  and  taking  down  a  document  for  inspection.  Tliis  shows 
the  right  of  the  suitor  to  have  the  document  handed  down,  and 
he  is  allowed,  I  am  told,  to  take  extracts.  The  question  for  me 
now  to  decide  in  effect  is,  whether  the  Irish  Act  does  or  does 
not  permit  a  replication  to  be  filed  without  an  office  copy  of  an 
answer  being  taken  out  ?  By  referring  to  one  of  the  Acts  which 
go  by  my  name,  I  mean  1  W.  4,  c,  86,  s.  16,  rule  14, 1  find  that 
in  England,  where  a  defendant  is  in  custody  for  contempt  in  not 
answering,  he  may  put  in  his  answer  without  being  compelled  to 
take  out  an  office  copy  of  the  bill.  [His  Lordship  here  read  the 
rule.]  This  seems  to  assume  the  right  of  the  officer  to  have  an 
office  copy  taken  out,  but  relieves  the  poor  man  by  permitting 
him  to  answer  without  the  burden  of  pajdng  for  an  office  copy 
of  the  bill.  The  true  intent  of  the  4  &  6  W.  4  was  not  to  alter 
the  practice.  The  17th  section  did  not  mean  to  treat  an  answer  as 
a  paper  or  document  within  the  rule,  but  it  is  merely  meant  to  re- 
lieve a  suitor  jfrom  the  expense  of  taking  out  copies  which  he  does 
not  require ;  nobody  can  doubt  that  a  party  cannot  file  a  replica- 
tion without  seeing  the  answer,  or  file  an  answer  without  seeing  the 
bill.  Counsel  must  have  the  answer  before  him  in  order  to  file  a 
replication ;  because,  on  looking  into  the  answer  he  may  find  the 
replication  not  the  proper  course  of  proceeding.  The  rule 
*of  this  court  makes  it  imperative  that  office  copies  of  [*871] 
the  pleadiogs  should  be  taken  out,  and  the  17th  section 
does  not  alter  or  prohibit  this  practice.  But  I  am  of  opinion  that 
after  a  decree  made,  and  after  the  pleadings  are  concluded  and  the 
answer  is  no  longer  a  living  subject,  if  I  may  so  express  myself,  but 
only  ^  link  in  the  cause,  an  answer  becomes  a  paper  or  docimient 
in  the  office,  and  a  party  may  go  into  the  office  and  insist  upon 
having  a  partial  extract  from  an  answer.  I  think  then,  that 
after  the  decree  is  made,  the  answer,  as  well  as  the  bill,  is  apaper 
or  document  of  which  the  suitor  may  have  a  partial  copy ;  but  in 
other  respects  the  Act  does  not  alter  the  practice.  This  being  a  pro- 
per question  to  be  brought  before  the  court^  I  shall  give  nocost& 

No  rule  was  made  upon  the  motion. 
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Oppicbss  op  the  Ooubt. 

1835:  22d  April 

Fees  of  the  officers  of  the  oourt    Gonstroction  of  4  Geo.  4,  a  6L 

The  Lord  Chancellor: — One  of  the  first  things  to  which 
my  attention  was  called,  upon  entering  upon  the  duties  of  my 
ofi&ce,  was  the  report  of  the  Masters,  made  pursuant  to  an  order 
of  December,  1833,  whereby  certain  matters  were  referred  to 

them  connected  with  the  officers  of  the  court.  Their 
[*372]    report  is  *dated  the  12th  day  of  May,  1834.    It  was  a 

painful  duty  to  perform,  but  I  entered  upon  it  as  soon 
as  my  sittings  were  over,  and  I  made  an  order  for  the  hearing  of 
the  matter  of  the  report  on  the  first  day  of  this  term,  with  liberty 
to  the  several  officers  to  argue  by  counsel  any  question  arising 
upon  the  report  This  they  declined  to  do,  with  the  exception, 
of  a  London  commissioner,  whose  csjse  I  heard  and  disposed  of 
on  the  first  day  of  term. 

L  Several  questions  now  call  for  my  decision : 

1.  The  officers  of  the  court  were  in  the  habit  of  charging  the 
suitor  for  paper  and  parchment,  and  this  charge  was  considered 
legal  by  the  CJourt  of  Exchequer ;  but,  after  the  best  considerar 
tion  I  can  give  to  the  point,  I  think  that  is  not  authorized  by  the 
Act,  which  gives  only  one  general  fee  for  the  copies,  &c.,  and 
that,  I  think,  includes  the  charge  for  all  stationery,  pens,  ink, 
paper,  &c.  This  extends  to  all  the  officers  of  the  court,  who  are 
^ot  in  future  to  make  the  charge  in  question. 

Mcaminers. 

2,  The  chief  exunineia,  when  required  to  flattest  copies  of 
books  of  depositions,  charged  not  only  Qs.  8d.  for  re-attartang  eaeh 
book,  but  also  28.  6d.  for  a  search  for  the  year,  and  4d  for  each 
preceding  term.    These  were  claimed  under  Table  VL  Nos.  5, 
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6,  and  10.    I  am  of  opinion  that  the  fees  of  2^.  6d.  and  4td.  under 
Nos.  6  and  6  in  the  table,  cannot  be  claimed  in  such  cases,  but 
only  68.  8d.  under  No.  10.    That  is  the  single  fee  for 
*the  whole  duty,  and  if  any  search  is  necessary  it  must    [*373] 
be  performed  without  any  additional  charge. 

8.  The  examiners  in  chief  were  in  the  habit  of  chai^ng,  in 
addition  to  the  fees  specified  in  items  Nos.  1  and  %  in  Table  VI., 
a  fee  of  28.  Qd.  under  No.  8,  for  a  certificate,  and  they  accord- 
ingly gave  a  certificate  in  the  copy  of  the  depositions,  at  the  con- 
clusion of  the  examination  of  each  witness.  I  am  of  opinion  that 
this  charge  for  a  certificate  is  not  warranted  by  the  Act,  and  that 
no  certificate  is  necessary,  but  if  it  were  necessary,  only  one  fee 
would  be  payable  under  Nos.  1  and  2, 

4.  A  .question  has  arisen,  whether  a  witness  having  been  ex- 
amined as  a  first  witness,  and  charged  for  as  such,  under  No.  1, 
in  Table  VI.,  can  again  be  charged  for  at  any  higher  rate  than 
under  No.  2  in  that  table,  and  I  am  of  opinion  that  he  cannot 

5.  It  appears  that  the  examiners  in  chief  received  on  copies 
of  interrogatories,  issuing  from  their  ofiices,  lOd.  per  office  sheet. 
This  was  under  No.  8  of  Table  VI.  That  number  speaks  only 
of  depositions,  copies  of  which  are  to  be  paid  for  by  the  person 
lodging  the  interrogatories.  The  larger  remuneration,  viz.,  lOi, 
was  only  for  the  copies  of  that  upon  which  the  labor  of  the 
examiner  had  been  bestowed.  It  affords  no  reason  why  lOd. 
should  be  paid  for  both  interrogatories  and  depositions,  that^  as 
it  is  alleged,  a  copy  of  the  depositions  is  not  by  the 
practice  *to  be  furnished  without  a  copy  of  the  inter-  [*374] 
rogatories.  It  is  alleged  that  if  lOd.  is  not  the  proper 
charge  none  can  be  made,  but  the  next  No.  (4)  gives  for  all 
other  copies  of  interrogatories  and  depositions  6  l-2d  a  sheet 
The  language  is  not  accurate,  but  it  is  doing  no  violence  to  it  to 
apply  it  to  all  interrogatories,  there  being  no  other  rate  of  charge 
for  them  expressly  provided  by  the  Act  For  these  reasons  I 
am  of  opinion  that  the  proper  charge  for  interrogatories  is  6  l-2dL 
a  sheet,  and  not  lOd. 
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GlerJca  of  the  MaMen. 

6.  It  appears  that  t^e  clerks  of  the  Masters  have  charged 
some  small  sums  for  paper,  and  printing  leases  and  recognizances, 
in  addition  to  the  fee  of  \l.  16«.  given  to  them  by  Table  III. 
No.  7.  I  have  had  some  doubt  upon  this  point,  but  the  con- 
cluding words  of  the  clause,  "  but  no  other  charge  on  occ^on 
of  every  pair  of  leases,"  have  satisfied  me  that  the  whole  expense 
to  the  tenant  is  to  be  12. 16^.,  and  I  so  rule  the  point. 

Registrar. 

7.  It  appears  that  my  Registrar,  whom  I  have  found  to  be  an 
intelligent,  fiuthful,  and  excellent  officer,  was  in  the  habit  of 
charging  28.  6cL  for  a  certificate  on  any  exhibit  entered  by  him 
as  read  at  the  hearing  of  any  case,  when  required  to  identify 
such  exhibit  as  having  been  read.  This  was  claimed  imder 
Table  IV.  No.  81,  which  gives  2s.  6i  for  every  certificate  upon 
search.  The  Masters  think  this  fee  illegal,  and  I  entirely  agree 
with  them  and  so  determine.    In  my  opinion  it  admits  of  no 

doubt    The  Registrars  are  bound  without  any  fee  to 
[*875]    mark  the  different  *exhibits  read  during  the  progress 
of  the  cause  as  part  of  their  general  duty. 

Clerks  of  the  Six  Clerks. 

8.  It  appears  that  the  clerks  of  the  six  clerks  have  been  in  the 
habit  of  receiving  certain  fees  of  6s.  8c?.,  85.,  and  2s.  They  are 
not  warranted  by  the  Act,  and  must  be  discontinued. 

Accountant-GeneraVs  Office. 

9.  In  the  Accountant-Qenerars  office  a  charge  of  59.  has  been 
made  by  the  junior  clerk  for  filling  up  and  getting  stamped 
powers  of  attorney  for  the  transfer  of  stock.  This  was  sanctioned 
by  Lord  Chancellor  Hart,  but  it  is  illegal,  and  should  not  again 
be  received.  But  the  practice  of  preparing  all  such  powers  of 
attorney  in  a  settled  form  is  highly  useful  to  the  suitor,  and  a 
proper  fee  should  be  paid  for  it    This  will  require  an  express 
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order,  which  my  succeasor  and  the  Master  of  the  Bolls  will,  I 
have  no  doubt,  readily  make. 

These  are  the  only  fees  which  I  feel  myself  called  upon  to  de- 
clare illegal.  For  some  of  them  there  has  been  considerable  au- 
thority or  fair  ground  upon  the  supposed  meaning  of  the  Acts.  I 
have  had  the  able  assistance  of  the  Master  of  the  Bolls  upon 
these  points,  and  he  agrees  with  me  upon  the  several  questions 
which  I  have  decided.  I  felt  myself  bound  to  suspend  Mr.  W. 
Eling  from  his  office,  in  consequence  of  his  having,  in  addition  to 
the  12.  which  he  was  authorized  to  take  for  engrossing  certain 
proceedings,  charged  three  guineas  for  examining  the  engross- 
ment, although  he  was  entitled  to  no  fee  for  that  duty, 
*and  was  responsible  for  the  correctness  of  the  engross-  [*876] 
ment.  Each  London  commissioner  has  now  the  original 
fee  of  himself  and  his  clerk,  and  all  the  duties  devolve  upon  him. 
It  is  a  great  relief  to  me  to  find  that  I  am  not  called  upon  to 
visit  any  other  officer  with  a  like  penalty,  and,  speaking  gene- 
rally, although  there  has  been  error  amongst  the  officers,  there 
has  not  been  wilful  misconduct. 

The  examiners  in  chief,  however,  whilst  no  other  office  charged 
more  than  Id  a  sheet  for  paper  and  some  only  l-2(f.,  which  latter* 
scarcely  covered  the  expense,  charged  Id.  an  office  sheet,  which 
amounted  to  4d.  a  sheet.  This  charge  cannot  be  defended,  and 
I  am,  therefore,  compelled  to  admonish  Mr.  Quinan  and  Mr. 
Fenton  to  be  more  circumspect  in  the  execution  of  the  duties  of 
their  offices  for  the  time  to  come. 

The  illegal  charges  have  generally  ceased  since  the  attention 
of  the  court  has  been  drawn  to  them,  but  I  must,  for  the  sake  of 
example,  direct  Messrs.  Quinan  and  Fenton  to  account  before 
the  senior  Master  for  all  moneys  received  by  them  or  their  clerks 
for  paper  since  the  Act,  and  as  I  think  there  was  no  pretence  for 
the  charge  for  certificates  under  Table  Y  I.  No.  8,  they  must  also 
account  in  like  nmnner  for  all  sums  received  on  that  account 
In  like  manner  the  Begistrar  must  account  for  all  moneys  re- 


m  CASBS  m  CHANCERY. 

Officers  of  the  OooH. 

eeived  bj  him  for  o^tificatea  under  Table  IV.  No.  SI.  None 
of  those  chaiges  can  be  jugtified  by  any  reasonable  constaroctkHi 

of  the  Act,  which  is  not  the  case  with  the  other  chaige& 
[*S77]    ^^These  sums  are  to  be  paid  to  the  Aooountant-Oeneral 

to  an  account  to  be  opened  in  the  name  of  "  The  Suitora' 
Betum  Fee  Fund/' and  the  court  will  hereafter  know  how  to 
deal  with  it^  so  as  to  give  it  to  the  parties  reall j  entitled  to  it 

n.  Certain  other  questions  have  been  raised,  upon  which  it  is 
proper  that  I  should  declare  mj  opinion. 

Registrai^s  Office. 

1.  The  Registrars  have  charged,  under  Table  lY.  No.  12,  a  fee 
of  25.  6(2.  for  entering  a  rule  in  the  ruls  book,  and  also  28.  6cL 
imder  Nos.  13  and  23  for  drawing,  entering  and  signing  any 
order,  and  furnishing  a  copy  of  it ;  and  the  Masters  report  their 
opinion  to  be,  that  the  latter  are  duties  altogether  distinct  £rom 
those  of  entering  rules,  whether  side^bar  rules  or  otherwise.  I 
shall  confirm  their  report  in  that  respect,  as  I  am  clearly  of  the 
same  opinion,  but  the  clauses  are  vaguely  and  inaccurately  e^ 


BoUs'  Office. 

2.  At  the  Rolls'  office  a  fee  of  2s.  6d.  is  charged  by  the  Deputy 
Keeper  of  the  Rolls  for  a  search,  as  well  as  10s.  for  taking  it  into 
court,  and  this  appears  to  be  authorized  by  an  opinion  of  the 
present  Chief  Baron,  when  Attorney-General,  and  nobody  is 
more  disposed  than  I  am  to  treat  every  opinion  of  his  with  re- 
spect and  deference.  These  fees  belong  to  the  public,  and  as  I 
have  some  doubt  upon  the  point,  I  shall  leave  it  open  to  be  de- 
cided hereafter.  If  a  party  desire  a  search  and  inspection,  the 
fee  of  2$.  6d.  would  be  payable  imder  No.  18  in  Table  11.,  and 
if  required  in  court,  10s.  would  be  payable  under  No. 
[*878]  27  of  *that  table.  But  if  an  attendance  were  required 
with  a  document,  without  a  previous  inspection,  then 
the  question  would  arise,  whether  the  fee  would  be  charged  fiar 
the  search. 

m.  There  are  a  few  remaining  questions. 
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1.  In  a  few  instances  there  have  been  short  copies,  owing  to 
Hie  inegokrities  of  clerks.  The  principals  are  bonnd  to  see  that 
the  copies  are  full  ones,  and  by  a  little  attention  an  effectual 
check  maj  be  obtained  against  carelessness  or  dishonesty. 

2.  Deposits,  have  been  made  by  intended  tenants  for  their 
leases  and  recognizances,  and  they  hare  been  allowed  to  aocu 
mnlate  in  the  hands  of  the  Masters'  clerks.  They  will,  I  believe 
all  shortly  be  duly  applied.  It  will  be  proper  to  provide  in 
future  by  an  order  of  the  court  for  the  due  and  immediate  appli- 
cation of  such  deposits. 

8.  There  are  many  deeds  in  the  custody  of  the  usher ;  an  order 
of  the  court  will  be  required  for  their  safer  custody,  and  for  ready 
access  to  them.  But  I  decline  to  make  an  order  regulating  these 
matters;  that  duty  will  properly  devolve  upon  my  successor. 

Purse  Bearer. 

4.  A  question  has  been  raised  upon  the  fee  of  the  purse  bearer 
under  No.  6  of  Table  XVI.  I  think  it  clear  that  he  is  entitled 
to  the  9s.  provided  for  every  private  seal,  and  there  will 
not  be  much  difficulty  in  ascertaining  ♦which  are  private  [*879] 
and  which  public  seals,  but  I  think  that  there  should, 
as  heretofore,  be  a  small  general  payment  by  the  six  clerks  to 
the  purse  bearer  for  that  fee. 

6.  I  have  but  two.  points  remaining ;  one  upon  a  charge  for 
searches  and  copies.  K  a  search  for  a  document  is  required,  and 
a  copy  is  also  bespoke,  the  suitor  is  charged  by  the  usher  for  a 
copy  only.  But  if  a  search  be  required  and  made,  and  a  copy 
required  at  any  interval  of  time  however  short  after  such  search, 
then  fees  are  charged  both  for  the  search  and  copy;  and  in  the 
B^istrar's  and  chief  examiners'  offices  a  precisely  similar  prac- 
tice has  prevailed.  Now  this  is  a  point  upon  which  I  cannot 
make  any  order,  but  my  opinion  is,  that  where  the  copy  is 
ordered  on  the  same  day,  so  that  really  it  is  one  transaction,  in 
most  cases  simply  permitting  a  communication  between  the  soli- 
citor and  his  clerk,  there  should  be  a  charge  for  the  copy  only 

18 
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6.  The  last  point  is  of  a  different  nature,  and  has  been  pointed 
oat  to  me  b j  the  Master  of  the  Bolls,  and  I  entbel  j  agree  wilk 
him  in  opinion.  It  appears  that  some  of  the  six  derks  ohaiged 
68.  8d.j  instead  of  Ss,  402.,  for  a  requisition  and  notioe  to  the  bank 
of  Ireland  for  the  amount  of  stock  standing  in  the  name  of  a 
party  in  a  cause.  Mr.  Hudson,  when  the  error  was  discovered, 
returned  Ss.  4rf.  in  each  case.  Now  this  is  an  error  of  the  officers 
against  themselves,  for  the  1  Geo.  4,  c.  6,  s.  2,  gives  the  6^.  8dL 
for  this  particular  duty,  and  that  is  left  untouched  by 
[•^80]  the  *C!hancery  Act.  It  is  quite  clear  therefore  that  fbf. 
8d.  is  the  proper  fee. 

This  closes  the  somewhat  ungrateful  task  which  I  have  had  to 
perform,  and  I  hope  that  it  will  be  found,  that  whilst  I  have 
secured  to  the  suitors  and  the  public  their  just  rights,  I  havenot 
pressed  too  hardly  upon  the  feelings  of  any  individual. 


The  Lord  Chancellor  having  pronounced  the  jG:)regoing  judg- 
ment, the  Attomey-Gteneral  rose,  and  requested  to  know  if  his 
liordship  intended  to  sit  again ;  his  Lordship  having  replied  in 
the  negative,  the  Attorney-General  then  said : — "  My  Lord,  I 
should  do  great  injustice  to  my  own  feelings,  and  I  am  persuaded 
to  those  of  the  bar  of  Ireland,  if  I  allowed  your  Lordship  to  retiie 
from  that  seat  without  attempting,  however  feebly,  to  convey  to 
your  Lordship  the  impresaioii  of  the  deep  sense  which  we  enter- 
tain of  the  eminent  ability  and  dignified  demeanor  with  wUdi 
you  have  discharged  the  important  duties  of  your  high  offloeL 
^ort  as  has  been  the  period  of  your  Lordship's  elevation,  it  has 
afforded  ample  opportunity  for  the  dii^lay  of  judicial  powers  of 
the  highest  degree  of  excellence;  had  that  period  been  still 
shorter,  had  it  been  limited  to  the  observation  of  a  single  day,  it 
would  have  been  sufficient  to  have  impressed  us  with  an  indelible 
oQnvictkm  of  the  profound,  ext^isi^e  and  accmaia 
[*881]  ^learning,  the  patience  and  discrimination,  the  mastedy 
exposition  and  application  of  the  authorities  and  prin* 
ciples  of  equity,  and  above  all,  of  the  ardent  love  of  justice,  and 
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elevated  tone  of  moral  feeling,  which  marked  and  distinguished 
your  judgments.  I  have  only  to  add  our  acknowledgments  for 
your  uniform  urbanity  and  kindness,  and  to  assure  your  Lord- 
ship, that  you  bear  with  you  our  regret  at  your  retirement,  and 
our  most  anxious  wishes  for  your  future  happiness  and  welfiire." 

The  Lord  Chancellob  : — "  This  kindness,  I  assure  you,  has 
come  upon  me  altogether  by  surprise*;  I  am  totally  unprepared 
for  it.  I  had  not  the  slightest  intimation  that  I  should.be  favored 
with  the  expression  of  the  kind  feelings  of  the  bar  towards  me. 
You  have  been  pleased  to  speak  with  approbation  of  the  manner 
in  which  I  have  discharged  the  duties  of  my  office ;  I  accepted 
that  office  with  a  deep  feeling  of  my  responsibility  to  God  and 
man,  and  I  firmly  believe,  that  no  judge  can  discharge  his  duties 
with  satisfaction  to  himself  and  the  public,  who  is  not  impressed 
with  a  due  sense  of  the  sacred  obligations  he  has  incurred.  I  en- 
tertain the  highest  opinion  of  the  talents  and  character  of  the  bar 
of  L^land ;  with  many  of  them  I  have  had  the  happiness  to  live 
on  terms  of  the  most  friendly  intercourse,  which  has  not  failed  to 
endear  them  to  me ;  and  I  have  every  reason  to-be  grateM  to  the 
bar  at  large  for  their  imiform  kindness  and  attention  to  me.  It  is,. 
I  assure  you,  the  greatest  satisfaction  to  me  to  think,  that  in  retir- 
ing from  the  duties  of  the  office  I  have  held,  I  carry 
with  me  *the  approbation  of  a  body  so  distinguished,  [*882] 
and  for  which  I  entertain  so  great  and  sincere  a  respect 
A  higher  reward  could  not  be  bestowed  upon  me." 

Mr.  Joaias  Dunne,  on  the  part  of  the  solicitors,  begged  to  ex- 
press their  concurrence  in  the  sentiments  of  the  Attorney-General, 
and  to  assure  the  Lord  CkancdUyr  of  their  regret  at  his  retire- 
ment from  the  high  office  which  he  held  with  such  advantage  to 
the  profession  and  the  public  at  large. 

His  Lordship  having  briefly  thanked  Mr.  Dunne  for  the  senti 
ments  expressed  by  him  on  behalf  of  the  solicitors,  retired  from 
the  bench. 
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PRINCIPAL    MATTERS. 


AOOOUNT. 

An  aoeoont  of  rent  deoroecl,  nnder  Ifae 
circomstanoee,  agamst  the  penonal  repre- 
■entatiyes  of  a  lesBee  who  had  asBigned 
his  interest.    JhuU  t.  Bmry,  IB 

AOOOUNTANT-GBNBBAL'S 
OVWIOE. 

See  OwnoEBB  or  CJoubt. 


ADUIiTSBY. 
See  HoSBDTB  A3tD  Wira^  6. 

AGBNT. 

An  agents  imposed  b7win  upon  the 
devisee  of  an  estate,  may  be  lemoyed  by 
this  court  if  he  conduct  himself  improperly. 
Lawless  v.  Shaw,  172 

See  Will, 

AGRBEICENT. 
See  Spaomo  FntoiBMASfm, 

AUMONT. 
See  HuBBAKi)  avd  Wwb,  «. 

ANNUITY. 
See  Wiu.,  6. 


ASSUBANOK  (POLIOT  OF) 

A  poHcy  of  aflBarance  on  the  li&  of  a 
debtor^  is  a  security  for  a  som  to  be  paid, 
and  may  pass  in  a  wiU  under  the  words 
debentarsB  or  debtBL  PkOips  ▼.  £%»<- 
wood^  291 

APPOBnONMKNT. 

See  PowxB,  V. 

APPBOPBIAMON. 
See  EzBODTOB,  1,  S. 

ATTOBNET& 
See  OuBBXNOT. 

C. 

OHAItaB. 

See  EzoNBBATiON,  1,  2. 
Pdwb^  If  3^^ 

CfHILDBEN. 
See  HusBAiiD  akd  Win^  1,  2,  8,  7,  8. 

CLERK  OF  THE  MA8TBIL 
CLERK  OP  THE  SIX  CLERK. 

See  Opficers  or  Court. 
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INDBZ. 


OONSmERATION. 
SeeDsBD^  2. 

EZEOFIOB,  4. 

CONTEMPT. 
SeeHusBAifO  and  Wihl 

(X)NTBIBUTION. 

A  part^  seised  of  Beveral  estates,  and 
indebted  by  judgment,  settles  one  of  the 
estates  for  valuable  oonaideiation,  with  a 
oovenant  against  incumbranoee,  and  sub- 
sequently acknowledges  other  judgments. 
Held— that  the  prior  jvd^pQ)«9ts  should 
be  thrown  altogemer  on  the  unsettled  es- 
tates, and  that  the  subsequent  judgment 
creditors  had  no  right  to  make  the  settled 
estate  contribute.    AveraU  y.  Wade,   262 

0OST& 

1.  A  person  who  is  pairHceps  cHminia  is 
not  entitled  to  the  costs  of  setting  aside 
bonds  g^ven  for  an  iHej^  consideration. 
Morgan  v.  Brtien,  180 

f .  There  is  no  publfc  policy  in  gtvljig  a 
person  the  oosts  of  setting  aside  an  illegal 
transaction  which  he  has  entered  into 
with  his  eyes  open.    Ibid,  183 

CURRENCY. 

The  fees  of  solidtorB  and  attorneys  up- 
on retainers  since  the  6th  of  January, 
1826,  are  witi^in  the  4th  section  of  the  6 
Geo.  lY.,  c.  79,  and  therefore  not  payable 
in  the  present  currenc^\  Case  of  the  Soli- 
cUora  and  AUomeySj  349 

CUSTODIA  LEGIS. 
See  Rehts,  2. 


D. 

SEBBKTURBS. 

See  Wrn^  (^  t 

PBBT. 

See  WiLi^  5,  7. 

I»IBTOR  AND  CREDITOR. 

See  RExrs,  2. 


DEBD& 

1.  Deeds  of  assignment  set  ande  as  hay- 
ing been  obtained  at  imderyalue  torn  the 
iipeignora,  who  were  far  advanced  in  Vfe 
and  in  needy  circumstances,  by  a  person 
whose  situation  enabled  him  to  throw  im- 
pediments in  the  way  of  the  proceedings 
tf^en  by  ^em  for  the  recovery  of  their 
,c|ema^ds,  a^d  who  held  out  threats  to  ^at 
effect    Bowen  v.  Kirwan,  47 

2.  Although  a  mere  &lse  statement  of 
th^  consideration  does  not  m  itself  neces- 
ss^y  vitiate  a  deed,  yet  there  maybe'ca- 
ses  where  a  fiJse  statement  of  itaelf  may 
destroy  the  whole  transaction.    i5td^ 

47,66 

E. 

•  BLBcrrioN. 

Plaintiff  filed  his  bill  to  set  aade  leases 
as  unduly  obtamed,  and  pending  the 
equity  suit  brings  his  ejectment  upon  a 
paramount  title,  after  upwards  of  nineteen 
yevaP  adverse  possession,  for  reoovery  of 
tiiefHune  lands;  the  court,  upon  his  under* 
tridog  to  try  the  ejeotment  on  the  para- 
mount title  only,  reflised  to  put  fataa  t» 
his  election.     TrimksUm  v.  KtrnmU,     29 

HifAm. 
SeeWiLLt  I. 

BVIDBHOB. 
See  Smunanit. 


EXAMINER, 
goa  OrncBBS  oi>  Coobt, 

EXECUTOR. 

I.  A.  R.  having  bequeathed  his  per- 
sonal estate,  subject  to  the  payment  of  his 
debts,  to  two  troptees^  H.  and  N.,  upon 
trust  to  place  out  at  interest  such  money 
as  he  sh<yuld  die  possessed  o^  and  at  their 
discretion  to  continue  at  interest  the  sev- 
eral sums  then  standing  out  at  interest,  and 
out  of  the  produce  of  his  personal  property 
to  pay  his  wife  R.  R.  a  legapy  of  4,0002. 
and  an  annuity  of  2002L  per  annxmi,  and 
the  residue  to  his  daughter,  appomted  his 
wife  R.  R.  executrix,  and  the  scud  H.  and 
N.  executors.  The  testator  died  in  1796. 
R.  R.,  H.  and  N.  proved  the  will,  but  N. 
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In  IIVI  a  SBttlement  was 
OKBcnted  oi  the  marriage  of  tbe  teata- 
tor's  dangfator  with  T.  K.,  to  which  B. 
B.  waa  a  party,  and  in  which  there  was  a 
ooyenant  by  aU  the  parties  thereto^  that 
the  residue  should  be  aaoertained  and 
paid  over  within  a  year  to  the  trustees  of 
the  settlement:  CL,  who  had  been  the 
banker  and  agent  of  the  testator,  but 
was  indebted  to  him  at  the  time  of  his 
decease,  was  allowed  by  the  executrix  R. 
B.  to  have  the  sole  management  of  the 
aflsetS)  which,  at  the  time  of  the  testator's 
deathf  were  sufficient  to  pay  all  demands. 
H.  at  difierent  times  advanced  out  of  the 
testi^or^  aawts  several  suxns^  the  interest 
of  which  T.  K.  was  permitted  to  ei^y, 
and  in  1812,  became  a  bankrupt,  where- 
by a  large  portion  of  the  assets  was  lost ; 
it  appeared  firom  his  books  that  he  had 
made  entries  impropriating  those  several 
Bums  to  the  useaof  theaettiement  of  1797. 
K  R.  proved  under  the  oommiasion  as  ex- 
ecutrix, and  in  the  account  which  was  furn- 
ished to  her  by  H.  and  annexed  to  her 
deposition,  made  on  the  occasion  of  so  pro- 
ving, referred  to  the  bankrupt's  hooka 
Held — ^that  as  it  was  her  duty  to  have  ex- 
amined those  books^  she  was  bound  by 
the  entries  made  therein,  and  that  the  ap- 
propriations must  be  considered  as  made 
with  her  privity  and  concurrence,  and  con- 
sequently that  she  had  forfeited  her  right 
to  be  paid  the  sums  due  to  her  under  the 
will  of  the  testator  oat  of  the  ftmds  so  ap- 
propriated.   Riky  V.  Kemmis,  and  amtrcL 

101 

2.  If  a  tenant  for  life,  bound  to  keep 
down  an  annuity,  be  permitted  by  the 
executrix  to  receive  the  rents  without 
poforming  the  obligation,  and  the  execu- 
trix pays  the  annuity,  she  cannot  after- 
wards recover  any  portion  of  the  past  pay- 
ments out  of  the  general  personal  property 
which  has  been  appropriated.    Ibid^   131 

3.  A  lessee  takmg  a  reversionary  lease 
ftom  an  executor,  with  fuU  notice,  is  bound 
to  show  that  such  lease  was  properly 
granted  by  the  executor  in  the  due  admin- 
istration of  his  office.   Keating  v.  Keating, 

133 

4.  A  lessee,  taking  an  unusual  lease^  is 
bound  to  see  that  the  consideration  is  flilly 
stated  on  the  face  of  the  instrument     lb, 

138 


EXECUTORY  DEVISE. 
Sec  WiLr^  1. 


EXONBBATIOK. 

1.  By  a  deed  of  oompromiae  between 
U.  W.  A.  and  L.  A.,  the  former  conveyed 
a  oertam  fee  simple  estate  to  a  trustee, 

charged  and  chargeable  with  all  leases, 
mortgages,  gifts,  conveyances,  judgments, 
and  incumbrances,  theretofore  made  by 
Iiim  of  all  or  any  part  of  the  said  estate," 
upon  trust  to  permit  him,  U.  W.  A.,  dur- 
ing his  life  to  receive  the  rents,  and  after 
his  decease  to  convey  the  said  estate  to  L, 
A.  and  his  heirs.  F^vious  to  the  execu- 
tion of  this  deed,  U.  W.  A.  had  confessed 
several  judgments,  and  mortgaged  tha 
whole  estate.  U.  W.  A.  afterwardadied, 
leaving  considerable  personal  property. 
Hekl— that  the  real  estate,  so  cooveyed 
by  him,  was  the  primary  fund  lor  the  pay- 
ment of  those  incambzanoe&  Akn  v. 
Mofftm,  231 

2.  J.  0.  V.  being  seised  in  fee  of  cer- 
tain estates,  limits  Uiem  upon  his  marriage 
in  strict  settlement,  with  a  proviso  that 
the  said  estates  should  be  charged  with 
certain  debts  set  forth  in  a  schedule. 
Held — ^that  the  purchaser  under  the  set- 
tlement was  not  entitled  to  have  the  per- 
sonal estate  of  J.  0.  V.  applied  after  his 
decease,  to  discharge  the  said  debts  in  ex- 
oneration of  the  settled  estates.  Vandd' 
leur  V.  Vandekur,  241,  n. 

See  WiLi^  6. 


FEE& 

See  CUBBENCT. 

Officsbs  or  Ck>uBT. 


F. 

FINES. 

See  PowEB,  I. 

FRAUD. 
SeeDmML 

H. 

'  HUSBAND  AND  WIFE. 

1.  A  ward  of  court,  entitled  in  her  own 
right  to  large  real  and  personal  property, 
was  married  under  ago,  and  without  the 
coni?cnt  oi*  the  court,  wliicli  luarria^c  was 


sat 
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sabeeqnently  iimdM:  npoD  her  coming 
of  age,  the  hoBband  petitioned  to  be  «t 
liberty  to  make  proposala  for  a  settlement 
of  the  ward's  property,  and  to  have  a  legal 
marriage  celebrated,  undertaking  to  exe* 
cute  such  settlement  as  the  court  should 
direct  Proposals  having  been  laid  before 
the  Master,  he  approved  of  a  draft  settle- 
ment, whereby  all  her  property  was  limited 
to  her  for  life,  for  her  sole  and  separate 
use,  and  afterwards  to  her  children ;  bat 
the  Chancellor  declined  making  any  order 
as  to  the  execution  of  this  settlement,  the 
amount  of  the  property  then  in  litigation 
not  being  ascertained.  A  second  mar- 
riage having  beep,  celebrated  by  direction 
of  &e  court,  there  was  issue  hereof  two 
children.  The  wife  subsequently  eloped. 
Held— thiU;  the  chiklren  had  no  right, 
during  the  life  of  their  mother,  to  be  main- 
tained out  of  her  separate  estate.  Held 
also-— that  the  proposed  settlement^ 
though  not  executed,  having  been  acted 
upon  by  the  court  by  different  orders, 
could  not  be  varied.  Jn  the  Matter  of 
Awie  Waiker,  299 

2.  If  the  court  gets  a  control  over  the 
property  which  belonged  to  the  wife  be- 
fore marriage,  her  right  to  a  settlement  is 
IH-eserved,  except  she  comes  mto  court  to 
waive  that  right    lb.  323 

3.  The  wife,  by  appearing  in  court, 
may  waive  her  right  to  a  settlement,  in 
which  case  no  provision  is  made  for  the 
children.    lb,  324 

4.  In  cases  of  contempt,  the  rule  is  to 
exclude  the  husband  entirely  from  the 
wife^s  property.  But  where  the  contempt 
is  not  very  flagitious,  a  portion  is  some- 
times, though  rarely,  given  to  the  hus- 
band during  coverture.    lb,  325 

6.  The  husband  does  not  forfeit  his  ( 
tate  by  the  curtesy,  nor  the  wife  her  joint- 
ure by  adultery.    lb,  326 

6.  The  court  has  not  power  generally 
to  provide  an  alimony  for  the  wife^s  separ- 
ate use,  but  if  the  court  has  a  continuing 
power  over  the  wife's  own  property,  it 
will  seise  on  it  to  maintain  her  during  de- 
sertion,   lb.  327 

7  Even  where  there  is  no  contempt  or 
misoonduct,  the  children  can  only  bet  en- 
titled under  and  after  their  mother;  they 
have  no  independent  right  And  where 
tiiere  is  a  contempt,  the  husband  is  ex- 
cluded as  against  the  wife  altogether,  and 
generally  as  against  the  children  also.  lb. 

327 


8.  The  oomt  caoiMiit,  on  acoooftt  of  Ifas 
miaoonduct  of  the  wife,  provide  for  liie 
diildren  out  of  iier  sepanie  property.  Jb. 

328 

I. 

INTSEEST. 

See  Will  6. 

Intoeat  from  the  death  of  the  testatoi^ 
allowed  upon  legades  payable  at  a  future 
period  to  in&nt  grandnepbews,  upon  the 
intention  of  the  testator  that  they  should 
be  maintained  out  of  the  property  be- 
queathed to  them.    LesUe  v.  Le^        1 

See  Fbjlouci^  1. 

INSURANCE. 
See  AsBUBAjf OB. 

jr. 

JXn>GMBNT. 

A  judgment  creditor  has  not  any  spe- 
cific hen  on  the  land,  and  in  general  can- 
not have  any  relief  against  a  mortgagee 
who  is  a  specific  incumbrancer.  AvmUi 
v.  Wade,  26^ 

L. 

LEASE. 
See  ExBCUTOB,  3,  4. 

UOBKUGS. 

POWKB. 

JVWkHMST, 

LEGACY. 

See  "WiLi^  5. 
IirrsBBST. 

LIEN. 
See  JusGMSHT. 

m. 

MARRUGB. 

See  HUBBAVD  AND  WllV. 


DS'BSX. 


ta 


MABSHAXUNO. 

* 
A  aeoond  moH^ga^jBe  bsving  the  seca- 
lity  of  estates  A.  and  B.  a&d  offering  to 
redeem  a  prior  mort^agei  (haTing  these- 
carity  of  estate  A.  only,  and  ala>  leases 
affecting  the  equity  of  redemption  of  the 
lame  estate,  but  subsequent  to  the  second 
mortgagee),  cannot  be  compelled  by  the 
prior  mortgagee  to  resort  to  estate  B.  in 
the  first  instance.     Oregg  y.  ArroU     246 


MATUBITY. 
88eWiLL»2L 

lOBTAXB. 
See  Sbttldhht. 

MORTGAGK. 

A  prior  mortgagee  who  hM  obtained 
leafless  subsequent  to  a  paisne  moitgageOi 
and  who  has  entered  into  poflseasion,  will, 
w  against  the  latter,  be  charged  as  mort- 
in  poflsession.  Gregg  v.  Arrott^ 
846 

See  JUDOMKNT. 

MABSHALLZZrO. 
POWSB,  1,  4. 
SbNTS)  1. 

MULTIPABIOUSNBSa 
See  FLEADue,  1. 

O. 

OVFIOEBB  OF  OOUBT. 

871 

F. 

PAEKNT  AND  CHILD. 
See  HuBBAio)  t  Win,  1,  2,  3,  7,  8. 

PBB80NAL  ESTATB. 
See  ExDHBBinov. 

WlLE^fi. 


PLEADING. 

1.  A  bill  impeaching  leases,  and  also 
seeking  to  set  aside  a  sale  made  subject 


ttasreto  is  not 

(Sumiery. 


T. 

218 


2.  IfanestatefoesoldBabjecttoaleaBe, 
the  sellor  cannot  afterwwds  impeadi  thtf 
lease,  unless  he  can  at  the  same  time  im* 
peach  both  tbe  sale  and  the  tease.    lb. 

218 

POWER 

1.  Husband  and  wife,  by  a  poflt-nuptaal 
settlement,  conyej  part  of  the  wife's  es- 
tates to  a  trustee  to  the  use  of  the  bus* 
band  fer  life^  remainder  to  their  eldest  son 
fbr  life,  A&,  with  an  ultimate  rei^^ainder  in 
fee  to  the  husband,  and  a  power  to  him  to 
lease  "  for  any  time  or  term  of  jrean  or 
lives  and  with  or  without  covenants  for  r^ 
newal,  and  In  case  of  the  determination 
of  all  or  any  of  the  aforesaid  lease  or 
leases,  to  make  new  or  other  leases  thei^ 
of  in  manner  aforesaid,  and  with  or  with* 
out  any  fine  or  fines  as  he  should  think 
fit"  He  was  also  empowered  "to  raise 
or  levy,  by  sale  or  mortgage,  any  sum  or 
sums  of  money  not  exceeding  in  Uie  whole 
20,0002.,  or  to  charge  the  premises  there- 
with," for  such  uses  as  he  should  appoint ; 
and  to  charge  to  any  amount  for  younger 
children.  The  husband  and  wife  aftei^ 
wards  executed  ^ree  leases  of  portions 
of  the  estates  comprised  in  the  settlement, 
for  terms  of  999  years,  upon  which  fines 
were  taken.  One  of  the  leases  contained 
a  daose  permitting  the  lessee  to  graff  and 
bum  the  surfece,  and  also  a  clause  of  sur- 
render; and  another  contained  clauses 
making  the  lessee  dispunishable  for  waste 
and  permitting  him  to  out  timber,  kc^  and 
to  gpnUr  and  bum  the  surfece,  and  in  this 
lease  was  included  part  of  the  wife*8  estate 
not  comprised  in  the  settiement :  the  lat- 
ter lease,  and  also  the  third  lease,  were 
made  subject  to  existing  freehold  leases. 
The  amount  of  the  fines  received,  upon 
the  maldng  of  these  and  other  leases,  was 
10, 2082.  The  husband  subsequently  mort- 
gaged these  estates,  subject  to  the  afore- 
said leases,  for  a  sum  of  10,6001  The 
mortgagee  filed  a  bill  of  foredoenre,  in  the 
Court  of  Exchequer,  and  obtained  a  de- 
cree, in  pursuance  of  whidi  the  lands  were 
sold  subject  to  the  leases.  The  first  ton- 
ant  in  tail  under  the  settiement  filed  a  bill 
impeadifaig  the  said  decree,  and  also  the 
leases,  as  having  been  made  contrMy  to 
the  leasing  power.  While  the  canse  was 
at  hearing  the  plaintiff  entered  into  a 
compromise  with  the  purchaser.  Heht* 
that  the  consideration  of  the  question,  se 
to  the  validity  of  the  sale,  having  been 
by  these  means  withdrawn  from  the  oourt^ 
the  leases  could  no^  be  impeaobed  in  the 


188 
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•bsBMi  ofths  i>nrolmm>  aad  that  the 
pifiiiitiff's  bill  must  be  dismiaBecU  Held 
also— that  the  leaaes  were  not  an  undae 
exeoatios  of  the  leaang  poiwem.  Mub- 
ktrry  y.  €kiMm%  1B0 

2.  Under  a  power  to  lease  at  any  lenti 
a  nominal  rent  may  be  reserved.    Jb. 

226 

3.  Under  a  power  to  charge  any  sum 
fv  younger  ohildrea  the  vfaoto  eatete  may 
be  dispoaed  q£    7k  226 

4.  SbnMe-^that  a  laaaa  iiagr  be  a  good 
aceoution  of  a  power  to  raise  or  levy  by 
aale  or  mortgage  a  certain  sum,  or  to 
obaige  the  eatate  therewith.    Jb.       226 

I.  Where  the  power  is  unliauted,  a 
olause. permitting  waste  doea  not  invali- 
date the  lease.    lb.  228 


6.  Where  the  traaaaction  ia  bona  fide, 
and  the  terma  of  the  power  do  not  re- 
quire the^umber  of  years  to  be  abeolute, 
a  okwae  of  aozrender  doea  not  vitiate  a 
Jb,  229 


t.  A  lease  under  an  unrestricted  leasing 
power,  including  lands  not  comprised  in 
the  settlement,  and  by  which  one  entire 
rent  is  reserved,  is  not  invalid,  for,  if  the 
lessee  be  evicted,  there  would  be  an  appor- 
tionment of  the  rent  at  law  in  &vor  of  the 
person  entitled  under  the  settlement   Jb. 

230 

PBAOnCK 

1.  Hie  court  rate  of  interest,  where  no 
rate  is  fixed  by  the  partlee  themselves,  is  In 
this  country  to  be  calculated  at  five  per 
oent,  pursuant  to  the  204th  new  rule, 
which  was  held  to  apply  to  a  legacy,  un- 
der a  will  made  prior  to  the  publication 
of  the  rule.    Leslie  v.  Leslie,  4 

2.  Notwithstanding  the  4  ft  6  Wm.  IV. 
0.  78,  a  replication  cannot  be  filed,  with- 
out an  office  copy  of  t^e  answer  being 
taken  out ;  but  after  a  decree  an  answer 
ia  a  paper  or  document,  within  the  17th 
section  of  that  Act,  of  which  the  suitor 
inay  have  a  partial  cc^y.  Mrch  y,  JJutch- 

'  363 


See  Waste. 

PUB8B  BBARBR. 
Sea  OwioBBS  of  Coukt. 


JEtSCBIVKR. 

SeeBsHiB,  2. 

BBGISTRAfi. 

flee  OFnoxBS  of  Coukt. 

RKNra  (BT-GONB) 

1.  R.  G.  on  the  marAmgb  of  his  daugh- 
ter with  B.  T.,  by  a  settlement  of  1816, 
conveyed  certain  premiBea  held  under  a 
lease  for  three  lives  or  forty-one  yean^ 
upon  trust  to  raise  6002.  and  to  pay  the 
interest  thereot  to  R.  T.  during  the  joint 
lives  of  B.  T.  and  wife,  and  imer  his  de- 
cease to  his  wift  as  jointure,  and  after  her 
decease  to  pay  the  principal  to  the  issue 
of  the  marriage ;  and  it  was  agreed  that 
said  sum  of  600i  should  remain  a  chaige 
on  said  lands  for  six  years,  and  then  be 
raised  oot  of  the  realaatthe  rale  of  601. 
per  annum  with  interest  B.  G.  having 
become  indebted  to  0.  K.  on  tho  23d  of 
Janoaiy,  1822,  with  the  coneurrenea  «f 
B.  T.  and  wi&,  granted  to  biA  a  nat 
chaige  of  60L  a  year  out  of  a  part  of  the 
said  premises  until  the  debt  should  be 
paid  off;  and,  also,  ea  the  same  day,  with 
the  like  concurrence  of  R.  T.  and  wife^ 
demised  to  him  the  remainder  of  Uie  said 
premises  at  a  rent  of  602.  a  year,  to  be  re- 
tained until  be  should  be  paid  off;  and 
in  1823,  in  oonsideratiaQof  a  Aurtiier  sum, 
mortgaged  to  0.  K.  the  said  last  mentioned 
premises.  Held,  that  the  settlement  of 
1816  could  not  be  viewed  as  a  mortgage^ 
and  that  0.  £.  having  dealt  with  the  ea- 
tate with  notice  of  Uiat  settlement,  was 
accountable  for  the  by-gone  rents  from 
the  period  at  which  he  entered  into  the 
possessioD.  Held,  also,  that  as  the  inter- 
est in  the  premises  depended  on  one  old 
hfe,  there  should  be  a  decree  for  imme- 
diate payment    TurhingUm  v.  Keaiman^  36 

2.  D.,  tenant  for  life  of  estates  in  Ire- 
land, by  a  deed  of  17911,  O0Dvey«d  tfaem 
for  the  payment  of  his  debts  to  trustees, 
who  issued  debentures  to  the  creditors. 
H.,  a  debenture  creditor,  suing  on  behalf 
of  himself  and  the  other  cr^itors,  ob- 
tained a  decree  in  the  Court  of  Chanceiy 
in  England,  to  canry  into  exeoution  tiie 
trusts  of  the  deed  of  1799,  and  afterwards 
filed  a  bill  in  the  Court  of  Chancery  in  Ire- 
land to  enforce  that  decree ;  that  bill  was 
dismissed,  but  the  decree  of  dismissal  was 
reversed  by  the  House  of  Lords  on  i4>peal, 
who  dodarod  that  the  Court  of  Cha&oeiy 


IVPIX. 


Ib  IMtod  WM  boamd  to  giiw  COM  to  tb» 

BngiiA  dioiiM,  and  appoint  %  veoMTW 
over  aU  the  tnisl  estates  fiir  the  beoeflt  of  i 


.  A  postnvptial  ikgreemei^l^  in  writing^ 
all  the  erediton.  Before  the  bill  wasflM  bj  which  »  fiitber  undertook  to  make  ^ 
in  Iralaad  hj  BL,  other  debenture  ared^iproYision  for  a  child,  will  be  spedflcally 
itors  had  taken  proceedings  in  thisooun*  ,exeouted,  being  a  oontnct  founded  on  a 
tiT,  and  sabseqaenlil/.ChRmgh  the  medium  meritorious  o^naideration.  SBiar.MnmOk 


of  reoeiyen^  realized  a  fund  out  of  por- 
tions of  the  trust  estates,  which  was 
lodged  in  court  to  the  oradit  of  their 
canses.  Held,  that  H.,  not  having  made 
those  creditors  parties  to  the  bill  filed  by 
him  in  Irehmd,  was  not  entitled  to  anj 
part  of  the  fond  realized  hj  them  prior  to 
the  decree  dismissmg  his  bill ;  but  as  to 
the  fond  which  accrued  subsequent]/,  he 
was  entitled  to  come  in  pari  passu  with 
the  other  creditors,  as,  had  the  decroe  in 
his  cause  been  rightl j  pronounced  by  the 
court  below,  he  would  have  obtained  a  re- 
oeiyer  at  that  time.    SoUy,  IkmegaUtSmd 
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BBSmXJE. 
See  Will,  5. 

BOLLS  OFFICK. 
See  OFncxBS  or  CotrBr. 

8. 

SBPAEATB  BSTATEl 

See  HusBAUD  ako  Win. 
SBTTLBMKNT. 

1.  A  marriage  settlement  recited  an 
agreement  to  oonTey  a  certain  estate, 
aa^e  and  except  the  lands  of  BaUyhenry 
•nd  its  sub-denominations,  but  the  opera* 
tive  part  of  the  deed  purported  to  convey 
hj  name,  as  a  s^iarate  denomination,  the 
lands  of  Killahan,  which  it  was  woved, 
were  reputed  a  sub-denomination  of  BaUy- 
henry. Held — ^that  there  was  not  sufficient 
evidence  of  mistake  to  justify  the  court  in 
striking  Killahan  out  of  the  settlement 
■    v,  Orosbie,  US 


a.  Smblif  the  court  wiU  refonn  a 
■ettlement  where  the  mistake  is  dearly, 
established  by  parol  evidence,  even  though 
there  is  nothing  in  writing  to  which  the 
ptKol  evidence  may  attach.  lb,  160 

See  HuBKAXD  and  Wifi. 

SOLICITOR. 
See  CiTRBXNcr. 


STAtinSS. 

SeeCuBUKOT. 
PBAonoii  a. 
OmoKBS  or  Ooubt. 
Tbubtbbs. 


SUBRENDSB. 
See  PowiB,  1,  6^ 


TRUST.  (RESULTING) 

A  father,  ok  the  manriage  of  his  daogli* 
ter  ICn  covenanted  with  the  intended  hoih 
band  to  pay  a  sum  of  MO^,  '^thenMRia^^ 
portion  ii  his  daughter,"  to  be  vested  ui 
trustees  upon  trust  to  pay  the  said  M.  SOL 
a  year,  the  interest  thereof)  during  her  lift^ 
and  after  her  death  and  that  of  her  hus- 
band, to  hxM  the  same  to  the  use  of  the 
issue  <^  the  marriage.  The  husband  died 
in  the  lifetime  of  his  wlfe^  and  there  was 
no  issue  of  the  marriage.  Held — that  as 
to  80  much  of  the  ^l  as  was  not  ex* 
hansted  by  the  uses  of  l^e  settlement,  there 
wsfl  a  resulting  trust  for  ¥•  Ward  v. 
i?y<w,  177 

TRUSTERS. 

1.  The  in&nt  heir  of  a  mortgagee,  who 
had  obtained  a  decree  for  a  sale,  being 
out  of  the  jurisdiction,  held  a  trustee  within 
the  8th  and  18th  Sects.,  of  the  1  Wm.  < 
a  60.    Prmdergast  v.  £^e,  11 

3.  The  court  will  not  appoint  new  tnuh 
tees  under  the  1  Wm.  4,  c.  60.  s.  3a,  except 
in  plain  cases*  In  (he  Matter  of  ktchom^ 
Minor$^  K 

3.  The  court  will  not  appoint  a  new 
trustee  under  the  aad  section  of  the  1 
Wm.  4,  a  60,  where  no  bill  has  been  filed, 
and  there  is  no  power  to  do  so  in  the  in- 
strument creating  the  trust,  unless  adisa* 
bility  exist  such  as  is  pointed  out  by  Uie 
previous  sectfoas  of  the  Act,  viz.,  iafoncy, 
hmacy,  kc.  In  the  Matter  of  OtrM  FUa^ 
geraldy  FetiHofter^  aO 


dM 


IKBXZ. 


4k  B0RIF6  the  ooQit  lias  jniMlotion.  tm- 
derthe  22d  section,  there  must  be  a  case 
where  the  party  mig^t  apply  by  petition, 
under  the  rormer  sections  of  the  Aot   lb. 

6.  Hie  court  will  not  an[X)int  newtras- 
tees  under  the  I  Wm.  4,  &  €0,  a.  22,  ex- 
cept in  a  plain  case,  or  where  l^eie  haa 
been  a  recent  creatj^  of  trust,  and  the 
oourt  has  juriadiotion  by  reason  of  disa- 
bility or  the  like.  The  inaecure  nature 
of  the  property  is  no  ground  fin*  the  inter- 
ference of  the  court  WhiOey  y.  fUh- 
haume,  23 

a  The  court  reAiaed  to  appoint  new 
trustees  under  the  1  Wm.  4,  a  60,  in  the 
room  of  trustees  who  had  died,  where  tiie 
trust  property  consisted  both  of  stock  and 
real  estate,  no  admiiiiBtration  having  been 
taken  out  to  the  survivor  of  the  said  trus- 
tees (who  died  intestate]^  and  his  heir  at 
law  being  out  of  the  junsdictioa  In  Ihe 
MaUer  of  Anderson^  2*7 

7.  It  was  not  intended  by  the  9th  and 
10th  sections  to  supply  the  want  of  a 
personal  representative  of  a  trustee  of  a 
efattfetel  interest,  or  stock.  IbkL 


T. 

YBNBOB  AND  PUBOHASBB. 
SeeFuuDnra. 

W. 

WABD  OF  OOUBT. 
See  HnsBAKD  asd  Wm. 

WASTE. 

Although  the  bill  may  be  dismissed,  so 
ftr  as  it  seeks  to  set  aside  a  lease  made 
to  the  defendant  which  permitted  waste, 
and  which  is  a  good  lease  as  against  tiie 
lessor,  yet  It  is  within  the  province  of  the 
court  vriale  the  sum  due  to  the  plaintiffi! 
remains  unpaid,  to  prevent  any  waste 
which  may  tend  to  injure  their  security. 
Turbington  v.  JEMrfian>  46 

SeePowxB,  1,  6. 

WILL. 

1.  A.  by  his  wDl,  left  a  certain  lease- 
hold for  lives  renewable  forever,  and  a 
leasehold  for  jrears^  and  his  stock  in  trade, 


Ac,  to  trustees,  mm  trusty  for  his  daagh^ 
ter,  for  life^  and  after  herdeoease  "to  and 
amongst  the  issue  of  his  said  daugfatesv 
lawfti&yto  be  begotten,  insuch  aharesaod 
propoitioiiB  aa  his  said  daughter  shoold  by 
her  last  will  and  testament  i^point,  pro- 
mdMf  Micft  cftiZd  (T  cftAlrvn  «dk>tdd  afTtw  eri 
iheage  €f  twentyHma  years^  and  for  want 
of  such  issue,  or  in  case  of  the  death  of 
such  issue,  and  of  the  death  of  his  wife," 
then  over.  Held,  that  the  daughter  took 
an  estate  for  life  only,  and  that  the  limita- 
tion over  was  good.   Byan  v.  Oowleyf    f 

2.  Testator  gave  to  his  dau^ter  M. 
1,0001,  and  the  residue  of  his  property  to 
the  child  with  whom  his  wife  was  tiien 
pregnant;  and  in  case  sttd  child  should 
not  be  bom  alive,  or  not  airive  at  the  age 
of  maturity,  he  directed  the  property  al- 
lotted to  her  to  be  given  to  his  daughter 
M.;  and  in  case  M.  ahould  die  before 
marriage,  then  her  portion  to  the  child 
with  whom  his  wife  was  pregnant ;  and 
in  case  they  both  died  wUhoui  arriving  at 
the  age  o/mahtniy,  ikm  over  to  (fUrd  per- 
sons.  The  posthumous  child  was  bom 
alive,  and  iL,  who  survived,  died  before 
sixteen,  and  both  unmarried.  Held — that 
in  this  caae  maturity  meant  marriage,  and 
that  the  gift  over  took  effect  Bargin  y. 
Woodlock,      *  144) 

3.  A  S.  being  seised  in  fee  of  certain 
lands,  devised  the  same  to  W.  S.  for  life, 
with  remainders  over,  and  expressed  it  to 
be  his  particular  desire,  that  his  execu- 
tors^ whilst  acting  in  the  management  of 
his  affiurs,  and  W.  S.,  when  he  should 
enter  into  the  receipt  and  management 
of  the  rente,  should  continue  B.  B.  L.  in 
the  receipt  and  management  thereoi;  and 
should  likewise  employ  and  retain  him  in 
the  receipt  agency,  and  management  of 
the  rents  of  such  other  lands  as  should  be 
purchased  in  pursuance  of  the  directions  of 
his  will,  at  the  usual  fees  allowed  to  agents. 
Held— a  trust  for  B  E.  L.,  and  that  the 
devisees  were  bound  to  retain  him  as 
agent  at  the  usual  fees.    Lawkee  v,  Shaw^ 

154 

4.  If  a  property  be  given  by  will  abso- 
lutely and  without  restriction,  the  court 
will  not  lightly  impose  upon  it  a  trust  up- 
on mere  words  of  recommendation  or  con- 
fidence.   Ibid,  164 

6.  Testator  was  entitled  to  a  rent  chaige 
or  annuity  Hssuing  out  of  an  estate  of  a 
tenant  for  lifb),  equivalent  to  the  amount 
of  the  annual  interest  upon  the  purchase 
money  of  the  annuity,  and  the  annual 
premiums  payable  upon  policies  of  assur- 
ance effected  upon  the  life  of  the  tenant 
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tat  HSbf  to  seoore  the  repayment  of  the 
principal;  and  by  a  snbaequent  parol 
agieement,  the  amiTiity  was  made  deter- 
minable bgr  either  party.  Held-— upon 
the  entire  transaction,  that  this  annuity 
and  the  poMefl,  being  merely  the  securi- 
ties  for  a  debt,  passed  under  a  bequest  of 
all  the  ''otUakmding  debts  owiny"  to  the 
testator.  Held  also— that  the  word  ^^de- 
hefUurea  "  in  a  will,  was  sufficient  to  in- 
clude general  policies  of  assurance.  Tes- 
tator having  bequeathed  "all  the  out- 
standing debts  owing  to  him  for  til^e  or 
otherwise,  mibiect  to  his  debts  and  lega- 
cies," and  having  app<»nted  general  re- 
siduary legatees.  Heldr— that  the  out- 
standing debts,  and  not  the  residuary 
Amd,  diould  be  applied  in  the  first  instance 
to  the  payment  of  the  debts  and  legacies. 

6.  A  bequest  to  M.  E.  testat^v's  wife, 
**of  the  legal  interest  on  bonds,  deben- 


tures and  fbnded  proper^,  together  with 
household  furniture,  fta,  to  be  disposed 
of  as  she  shall  think  proper.'*  And  in  case 
F.  E.  should  survive  the  said  M.  K,  that 
he  should  have  *'  Uie  interest  of  money 
and  whatever  does  belcmg  to  her  that  she 
does  not  dispose  o£"  Held— that  IC.  E. 
having  survived  F.  E.  the  absolute  gift 
was  not  cut  down  by  the  subsequent  be- 
quest over,  and  that  that  bequest  was 
void  for  uncertainty.  PhOUps  v.  Mast- 
fooodf  2*70 

7.  A  policy  of  assurance  on  the  lifo  of 
a  debtor,  is  a  security  for  a  sum  to  be 
paid,  and  may  pass  in  a  will  under  fiie 
words  debentures  or  debts.    Ibid,      291 

SeeAoxNT. 
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IMTHBBST. 
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